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PRELIMINARY STATEMENT 

Defendants’ Opposition does not present any valid reason that the Court should not 

instruct the deponent about the need to avoid evasion and order a re-deposition.  Rule 

37(a)(3)(B)(i) prohibits “evasive or incomplete” answers.  Plaintiff VeriSign, Inc. (“Verisign”) 

set forth many examples of Negari’s “evasive or incomplete” answers.  ECF 82 at 9 (Negari 

evading answering questions regarding ); id. at 9-

10 (Negari evading answering questions about  

); id. at 10 n.3 (Negari requesting that counsel define 

words like ); id. at 11-13 (Negari 

evading answering questions about ).  Defendants do not address this conduct. 

Instead, Defendants contend that Negari provided “truthful testimony” (ECF 91 at 2).  

But one can be technically truthful and nonetheless evasive or incomplete.  Negari contends that 

he provided testimony on some topics (ECF 91 at 3).  But testifying on some topics is no excuse 

to provide evasive and incomplete testimony on others.  Likewise, Defendants do not contest that 

they produced documents at 2:58 am eastern on Saturday before the Monday deposition that 

contained internal emails from and to Negari that could have been used to refresh recollection at 

the deposition.  This fact alone justifies the reopening of the deposition.  However, even with 

these documents, it is unclear that the deposition could have been successful given Negari’s 

consistent pattern of evasion.  Negari contends that Verisign did not meet-and-confer (ECF 91 at 

9), but Verisign fulfilled its meet-and-confer obligations, both on and off the record at the 

deposition numerous times, and in follow-up telephone calls before filing the motion.  Verisign 

moved promptly to seek relief from the Court after suspending the deposition as contemplated by 

the rules and case law. 
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Negari also argues that Verisign’s remedy should be to take a corporate-entity deposition 

(ECF 91 at 7), whereby Negari will prepare to answer questions on topics.  But this does not 

excuse Negari from providing truthful and forthcoming testimony based on his personal 

knowledge.  The problem is not that Negari does not remember—the problem is that Negari was 

evasive and refused to obey the rules of discovery.  See Tr. at 97:19-98:1 (  

).  These 

tactics have no place in a deposition.  Verisign requests that the Court instruct Negari about the 

rules regarding evasion, and order him to appear in Virginia for a re-deposition. 

ARGUMENT 

I. DEFENDANTS’ PROCEDURAL OBJECTIONS LACK MERIT 

Defendants raise two procedural objections:  (1) Verisign terminated the deposition with 

time remaining on the clock; and (2) Verisign failed to discharge its meet-and-confer obligations 

prior to filing the motion.  ECF 91 at 7-8.  Neither objection has merit. 

First, when confronted with deponent evasiveness, the rules instruct the examiner to 

suspend the deposition and seek a court order.  See Moore’s Federal Practice, § 37.02 (Lexis 

2015) (“If a party or a witness during an oral deposition refuses to answer a question, and if 

counsel for the examining party has tried in good faith but unsuccessfully to resolve the matter 

without judicial intervention, then the examining party has the option of suspending the 

examination and moving immediately for a court order to compel an answer.”). See also Linear 

Group Servs. v. Attica Automation, 2014 WL 1584214, at *4 (E.D. Mich. Apr. 21, 2014): 

While Attica argues that Linear did not act with good cause when 

it terminated Bennett’s deposition after only ten minutes of 

questioning, as previously recognized, FED R. CIV. P. 30(d)(3)(A) 

and 37(a)(3)(C) permits a party to terminate a deposition when 

the deponent’s responses are evasive. Although Linear could have 

continued questioning Bennett and raised its objections after the 

deposition was complete, there is no requirement under the Federal 
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Rules that it must have done so. A review of Bennett’s deposition 

reveals vague and evasive answers, therefore Linear has 

demonstrated good cause for the modification of the scheduling 

order. Therefore, discovery will not be extended, but Linear is 

permitted to re-depose Bennett within 30 days of this order.1 

 

Second, the parties engaged in extensive meet-and-confer about this motion before and 

after filing.  Contrary to the concern expressed at the last hearing by the Court that the parties 

were talking past each other through the use of last-minute emails, the meeting and conferring in 

this case was extensive, and through both face-to-face conferences at the deposition and by 

telephone calls between lead counsel both of whom had direct knowledge of the issues.  The 

conferences included exchanges of proposals for a voluntary resolution for a re-deposition and 

proposals to use a short list of agreed-upon terminology in order to avoid the deponent claiming 

he did not understand the question.   

At the deposition, on virtually every break, plaintiff’s counsel met face-to-face with 

defense counsel to urge defense counsel to advise his client to be more forthcoming, and that if 

the conduct did not improve, plaintiff’s counsel intended to bring a motion on the basis that the 

deponent was being evasive and obstructionist.  Although there was no obligation to further 

confer, plaintiff’s counsel reached out to defense counsel on Wednesday and spoke to defense 

counsel on Thursday and Friday to further discuss the motion.  Counsel had telephone calls on 

both Saturday and Sunday even after Verisign filed the motion.   

                                                 
1 See also Depositions PST (3d ed.) § 8:27, Procedure to compel deposition response (“[T]he 

rules permit the examiner to decide when to seek an order compelling testimony. Fed. R. Civ. P. 

37(a)(2)(B). The order may be obtained either after the deposition has been completed or by 

adjourning the deposition. Adjourning the deposition can be done formally or informally. The 

deposing attorney may state for the record that the deposition cannot, because of the adversary’s 

obstructionist tactics, be completed and that it will be adjourned until such time as a court order 

is obtained”). 
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Although the Court encouraged the parties to meet and confer “at least a week in 

advance” before filing discovery disputes, Verisign understood that this comment was in the 

context of a dispute over document production where the parties were conferring via email, and 

not as a modification to the law that permits counsel to suspend a deposition and seek immediate 

judicial intervention.  In addition, when plaintiff’s counsel contacted the Court before filing the 

Motion, plaintiff’s counsel was advised of the Court’s schedule and unavailability of a hearing 

date for the following Friday.  With the August 14 discovery cut off and the fact that the evasive 

techniques used at this very first deposition of the case could become a common problem, it was 

appropriate to proceed with the motion. 

Finally, at the meet-and-confer that occurred during Negari’s deposition, and by 

telephone calls before Verisign filed its motion, defense counsel never indicated that it had any 

scheduling impediment to proceeding with the motion or that it interpreted the Court’s guidance 

as requiring a delay in the filing of the motion. 

The face to face conferences at the deposition are described in the accompanying 

declaration of Randall K. Miller.  Counsel also memorialized this on the record: 

 Tr. 244:15- 245:5: 

 

 

 

 

 

 

 

 

 

 

 

 

 Tr. 271:20-272:4: 
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II. DEFENDANTS DO NOT DISPUTE THE LEGAL STANDARD:   

A DEPONENT CANNOT BE EVASIVE 

Defendants do not contest that Negari cannot be “evasive or incomplete” in his 

testimony.  Defendants note that the deponents in some of the cases cited by Verisign engaged in 

more abusive conduct.   For example, in the Stewart v. VCU Health System Authority case, 

                                                 
2 Defendants also complain about numerous breaks taken at the deposition, but these breaks 

actually reflect the face-to-face meet and confer conferences that were used in an attempt to 

obtain voluntary compliance with the rules against deponent evasion.  In addition, the fact that 

Verisign’s General Counsel participated in some of these meetings was not improper, and as 

indicated by his attached declaration, the General Counsel did nothing to distract the deposition 

or menace defense counsel.  
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defendants noted that the deponent in that case was argumentative.  Opp’n at 12.  The fact that 

Stewart may have been worse than Negari does not excuse evasiveness.  The prejudice to 

Verisign (i.e, frustrating plaintiff’s right to to obtain fully responsive discovery) is the same.  

Court intervention is not limited to just one kind of improper behavior. 

Nevertheless, a closer inspection of Stewart reveals that Negari and the deponent in that 

case in fact engaged in similar conduct.  Defendants’ block quote of the relevant portion of the 

Stewart opinion is as follows: 

Almost every single time that counsel asked him a question during 

the continued deposition, [the witness] repeated the question, 

argued, then proceeded to explain why he could not answer the 

question . . . Rarely, if ever, did he give a “yes” or “no” answer to 

direct “yes or no” questions.  The effect of responses of this nature 

was to exacerbate the exchange between counsel and deponent, 

converting a one minute question and answer into a ten minute 

argument. 

 

ECF 91 at 12 (quoting Stewart, 2011 WL 7281603, at *4).  But upon a closer review, it is clear 

that counsel’s use of ellipses omit language that is directly applicable to this case.  The omitted 

language which counsel replaced by ellipses is bolded below: 

Almost every single time that counsel asked him a question during 

the continued deposition, [the witness] repeated the question, 

argued, then proceeded to explain why he could not answer the 

question.  Usually, such testimony took the form of ‘I don’t 

remember’ or ‘I don’t know’ and ‘even where the obvious 

nature of the question concerned some matter within (the 

deponent’s personal knowledge.)  Rarely, if ever, did he give a 

“yes” or “no” answer to direct “yes or no” questions.  The effect of 

responses of this nature was to exacerbate the exchange between 

counsel and deponent, converting a one minute question and 

answer into a ten minute argument. 

 

Stewart, 2011 W.L. 7281603, at *4.  The omitted language portrays the same—if not identical— 

evasive conduct that is the subject of this motion.  As with the deponent in Stewart, here, Negari 

feigned lack of knowledge about matters—such as the XYZ-Network Solutions transaction of 
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2014—of which he has intimate personal knowledge.  The transaction is the most important 

transaction in XYZ’s history and the emails produced over last weekend confirm that Negari was 

intimately involved in shaping, structuring, and negotiating the deal.  Negari was the lone point 

of contact who performed the .  This is the same 

evasiveness exhibited in Stewart.   

III. DEFENDANTS DO NOT ADDRESS EXAMPLES OF NEGARI’S EVASIVENESS 

Defendants’ Opposition and Negari’s declaration argue that Negari is a busy person with 

multiple businesses and therefore he does not recall matters such as his company’s advertising, 

his company’s personnel, and important transactions such as the Network Solutions transaction.  

This is insufficient to address the numerous examples of Negari’s gamesmanship that appear in 

the record.  Negari’s busy schedule does not excuse his request for definitions of common words, 

and his clever answers that  

. 

Most troubling is Negari’s declaration statement that:  “Without having the opportunity to 

prepare on certain topics, I would answer every question the same as I did during my 

deposition.”  ECF 92 at ¶ 12.  It would be one thing if Negari did not remember certain things in 

the absence of gamesmanship as apparent as that described in Verisign’s papers.  But Negari’s 

assertion that he would do exactly “the same” thing shows that he fundamentally misunderstands 

the obligations of a deponent to avoid being “evasive or incomplete.”  Negari appears to believe 

that being technically truthful in his own mind gives him license to be evasive.  An order is 

necessary to instruct Negari to avoid evasion and disclose his personal knowledge. 

IV. DEFENDANTS’ “RELEVANCE” ARGUMENT IS FRIVOLOUS 

Defendants assert that “Verisign has chosen to spend much of its deposition time on 

topics unrelated to Mr. Negari’s personal conduct and irrelevant to this lawsuit.” ECF 91 at 6-7.  
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As examples, Defendants identify the  

 

  ECF 91 at 7.   

However, these matters are at the very core of this case.  As Verisign has explained, 

including in its Opposition to the Motion for Judgment on the Pleadings, Verisign’s theory is that 

Network Solutions automatically registered Network Solutions existing .com customers for 

.XYZ domain names without their knowledge and consent—and that  

.  Thus, XYZ’s assertion that it had 447,000 registrations 

as of August 2014 was false and misleading because it conveyed that Defendants had 447,000 

actual purchasers of XYZ domain names.  Critical to these false and misleading statements, 

Negari personally, and XYZ generally, represented to the public, that XYZ was paid $8.00 for 

each of these domain names, and that XYZ achieved $5 million dollars in revenue within the 

first six months of its launch.  These are false representations in violation of the Lanham Act.  

The names were phantom registrations that resulted from the Network Solutions deceptive 

giveaway, and  

 despite Negari’s false and misleading advertising statements to the contrary. 

Making matters worse, Defendants concealed  

 

.  As explained in Verisign’s opening papers, 

 

  The documents 

attached as Exhibits 6 and 7 to the Declaration of Nicholas M. DePalma in support of the Motion 

reflect that .  And the emails produced last weekend now confirm 
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that Negari was personally involved in: (1) ; 

(2) —  

 

; and (3)  

.  

Defendants’ assertion that this is “irrelevant” (ECF 91 at 6) reflects, at best, a 

misunderstanding of this case.  These matters are within the scope of discovery, and emails 

recently produced show that Negari is the one person with direct and personal knowledge. 

V. DEFENDANTS’ DOCUMENT DUMP IS AN INDEPENDENT REASON TO 

ORDER THE RE-DEPOSITION 

 Defendants cast aside the burden imposed by their “document dump” by claiming that no 

documents were produced after Negari’s deposition.  ECF 91 at 1-2.  This ignores the sequence 

of last-minute productions on the eve of Negari’s deposition, including a Saturday production 

containing thousands of pages of Negari’s emails. 

 More than two-thirds of the documents produced by Defendants in this case were 

provided between June 11 and June 13, just days before Negari’s deposition.  Weigand Decl. ¶ 4. 

Up until that time, most of the documents produced by Defendants were comprised of 

improperly formatted Excel spreadsheets and a lack of emails relating to key issues in the case, 

especially the Network Solutions transaction.  Weigand Decl. ¶ 3.  At 2:58 a.m. eastern on 

Saturday, June 13—more than ten hours after defense counsel stated that all documents were 

produced, and after undersigned counsel’s document processing staff went home for the 

weekend—Defendants produced thousands of pages reflecting communications from Negari 

related to many of the issues discussed during the deposition, including the Network Solutions 

transaction.  See Weigand Decl ¶ 5, attaching more examples at Exhibits 1 through 4.  
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VI. NEGARI’S TACTICS REGARDING DOCUMENTS ARE ALSO EVASIVE 

Defendants argue that Verisign somehow contributed to Negari’s conduct by “placing a 

stopwatch in front of Mr. Negari as he reviewed documents.”  ECF 91 at 14; see also ECF 92 at 

¶ 10 (“Verisign’s counsel’s actions made me feel rushed, self-conscious and only increased my 

nervousness and wariness of his questions”).  

It is a well-known evasive tactic for a deponent to spend an excessive amount of time 

purportedly “reviewing” any document presented in order to frustrate the questioning and 

consume time.  See Discovery Practice, § 16.01[K], Time Allocated to Depositions, Roger 

Haydock and David Herr, 2015 (describing the well-known tactic whereby the deponent takes 

“an unreasonable amount of time during the deposition [to review documents], hoping to extend 

it beyond the one-day, seven-hour limit. This latter option would seem to readily warrant a judge 

allowing more time for the deposition.”). 

Here, Negari insisted that he needed to  the entirety of a glossy print out from his 

webpage (Exhibit 3 to the deposition) simply to answer the question of whether he  

it.  See Tr. 83:11-85:18.  The print out was of one of XYZ’s own advertisements challenged in 

this case and attached to the Complaint.  This is evasion, not wariness. 

VII. DEFENDANTS’ ATTEMPTED CLAWBACK IS IRRELEVANT 

As set forth in the Declaration of Kevin Weigand, Defendants transmitted a “claw back 

notice” at approximately 10:00 pm on June 22, 2015, the night before Defendants filed their 

Opposition.  The claw back notice identified several documents including two emails that were 

attached to the motion.  These two emails at issue were voluntarily produced by Defendants and 

were not subject to any claw back request at the time of the deposition or when Verisign filed the 

motion.  Therefore Verisign did not “use” a document subject to a claw back notice.   
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In addition, on their face, the emails in question do not appear to be privileged and, if 

Defendants do not withdraw their privilege assertion, this matter will be subject to a meet-and-

confer and potentially a motion for judicial determination.  One email is a transmittal of contracts 

that is not privileged, and the other relates to  

 

 

In any event, the Court need not resolve these matters as the motion is in no way 

dependent on these two isolated emails—there are plenty of other emails, besides these two, 

including those submitted with the motion, that demonstrate Negari’s intimate knowledge of and 

participation in the Network Solutions transaction and other matters where Negari provided 

evasive answers.  

CONCLUSION 

 Verisign respectfully requests that the Court grant the relief requested in its motion. 

 

Dated: June 24, 2015    /s/       

Randall K. Miller (VSB No. 70672) 

Nicholas M. DePalma (VSB No. 72886) 

Kevin W. Weigand (VSB No. 81073) 

Taylor S. Chapman (VSB No. 81968) 
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8010 Towers Crescent Drive, Suite 300 

Tysons Corner, VA 22182 

Phone: (703) 905-1404 

Facsimile: (703) 821-8949 

rkmiller@venable.com 

nmdepalma@venable.com 

kwweigand@venable.com 

tschapman@venable.com 

 

 

Counsel to Plaintiff VeriSign, Inc. 
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Counsel to Defendants XYZ.COM, LLC and Daniel Negari 

 

/s/        
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