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NATURE AND STATE OF THE PROCEEDING 

Social Ranger filed its complaint on December 29, 2014, alleging attempted 

monopolization, monopolization, and tying claims under federal antitrust law.  On January 7, 

2015, the parties filed a joint stipulation extending Facebook‘s time to respond until February 23, 

2015.  Facebook now moves to dismiss the Complaint pursuant to Rule 12(b)(1). 

SUMMARY OF ARGUMENT 

 Social Ranger, LLC (―Social Ranger‖), an entity created two weeks before the filing of 

this Complaint, purports to bring antitrust claims arising from injuries allegedly inflicted in 2011 

on a business called ―Super Rewards.‖  The Complaint asserts claims that are similar to those at 

issue in related case Kickflip, Inc. v. Facebook, Inc., No. 12-1369-LPS.  It also suffers from 

many of the same deficiencies as the Kickflip complaint, including a failure to establish that 

Social Ranger owns the claims at issue as well as contrived market definitions that do not reflect 

economic reality.  For purposes of the current motion, the Court need only address the first 

deficiency—Social Ranger‘s failure to establish that it has the Article III standing needed to 

invoke this Court‘s subject matter jurisdiction. 

Social Ranger does not allege that it owns—or ever owned—Super Rewards.  Rather, it 

claims to be ―the exclusive owner by express assignment‖ of the claims.  Compl. ¶¶ 8, 13.  The 

Complaint alleges no facts supporting this conclusory assertion.  It does not even identify the 

assignor, much less the specific terms of the purported assignment.  Nor does it allege facts 

indicating that the assignor was in a position to transfer the claims at issue, even though the 

Super Rewards business has been sold at least twice since 2011.  The Court should dismiss the 

Complaint for lack of subject matter jurisdiction  pursuant to Rule 12(b)(1) on two grounds: 
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 The Complaint‘s barebones assertion of an express assignment is a legal conclusion, 

not a well-pleaded factual allegation sufficient to support Social Ranger‘s Article III 

standing; 

 The Complaint fails to plead facts establishing that the unidentified assignor was 

capable of transferring the claims that Social Ranger now seeks to assert.  

STATEMENT OF FACTS  

A. Facebook and the Facebook Platform 

The Facebook service enables people to connect, share, discover and communicate with 

each other on mobile devices and personal computers.   In May 2007, Facebook introduced the 

Facebook Platform, a set of tools that enable third-party developers to make games and other 

applications (―apps‖) available to users of Facebook‘s desktop website or mobile app.  Compl. ¶¶ 

42, 44, 51–54.  In the last several years, Facebook users have increasingly accessed its service 

through the mobile app as opposed to its desktop website.  For example, in December 2014, the 

number of daily active users (―DAUs‖) accessing Facebook via the mobile app was 745 million 

versus 301 million DAUs accessing Facebook via the desktop website.
1
     

                                                 
1
 See Ex. A, Facebook, Inc., Form 10-K for the fiscal year ended December 31, 2014, at 34.  In 

each case, the numbers include users who access Facebook through both the mobile app and the 
website.   

 Federal Rule of Evidence 201 permits a court to take judicial notice of facts that are 
―capable of accurate and ready determination by resort to sources whose accuracy cannot 
reasonably be questioned.‖  Courts within the Third Circuit frequently take judicial notice of 10-
Ks and other public disclosure documents filed with the SEC because ―the documents are 
required by law to be filed with the SEC, and no serious questions as to their authenticity can 
exist.‖  Oran v. Stafford, 226 F.3d 275, 289 (3d Cir. 2000) (citing Kramer v. Time Warner, Inc., 
937 F.2d 767, 774 (2d Cir. 1991)).  See also Pension Trust Fund for Operating Eng’rs v. Mortg. 
Asset Securitization Transactions, Inc., 730 F.3d 263, 277 n.8 (3d Cir. 2013) (taking judicial 
notice of Form 10-K); In re. Incyte Shareholder Litig., No. CV 13-365, 2014 WL 707207, at *5 
n.6 (D. Del. Feb. 21, 2014) (taking judicial notice of SEC documents on a Rule 12(b)(6) motion). 
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B. Super Rewards 

Super Rewards provides certain payment processing and monetization services to 

developers, which the Complaint characterizes as ―virtual-currency‖ services.  Compl. ¶ 65.  In 

2007, an entity that was not Social Ranger began offering the Super Rewards services to 

developers, including game developers, on Facebook‘s desktop website, MySpace, and other 

Internet sites.  Id.  The Complaint alleges that payment processing accounted for 90 percent of 

Super Rewards‘ revenue.  Compl. ¶ 146.  

According to public sources,
2
 the Super Rewards business was sold in 2009 to 

Adknowledge, Inc. (―Adknowledge‖).
3
  A person named Jason Bailey later bought the Super 

Rewards business from Adknowledge and subsequently sold it to Playerize, Inc. (―Playerize‖) in 

August of 2012.
4
  Playerize is a Delaware corporation incorporated in June of 2012.

5
  Playerize 

appears to be the present owner of Super Rewards, which continues to offer payments services to 

a wide array of gaming and non-gaming businesses on both web and mobile.
6
  Super Rewards‘ 

                                                 
2
 Facebook relies on these sources for its factual challenge to the Court‘s subject matter 

jurisdiction, infra at 8–9.  See Mortensen v. First Fed. Sav. & Loan, 549 F.2d 884, 891 (3d Cir. 
1977) (a court may look beyond the allegations of a complaint when addressing a factual 
challenge to subject matter jurisdiction); infra at 6.  Additionally, the Delaware corporate 
formation documents are public records of which the court may take judicial notice.  See, e.g., In 
re Plastic Cutlery Antitrust Litig., No. CIV. A. 96-CV-728, 1998 WL 314655, at *2–3 (E.D. Pa. 
June 15, 1998) (Certifications of Incorporation from the Delaware Secretary of State are public 
records which a court may consider in a motion to dismiss). 
3
 Ex. B (Eric Eldon, Adknowledge Buys Super Rewards, Expands to Virtual Goods Advertising 

(venturebeat.com, July 22, 2009)).   
4
 Ex. C (Chris Marlowe, Playerize Acquires Game Monetizer SuperRewards (Digital Media 

Wire, Aug. 17, 2012); Ex. D, Playerize Acquires Super Rewards (PRWeb, Aug. 17, 2012).  
5
 Ex. E (Del. Sec‘y of State, Certificate of Incorporation of Playerize, Inc. (June 26, 2012)). 

6
 Ex. F (http://www.docs.superrewards.com) (last visited Feb. 21, 2015) (offering its services ―on 

the web,‖ ―on iOS,‖ ―on Android,‖ and ―in Unity Games‖ and stating ―Is this only for games?  
Nope! SuperRewards is used by every type of site and app developer, who wants to accept 
payments from users around the world ….  We have customers doing subscription-based sites, 
dating sites, product-sale sites, and everything else you can imagine.‖).   
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relationship to Playerize is indicated on the Super Rewards website:  

http://www.superrewards.com/.     

C. Social Ranger 

Social Ranger is a Delaware limited liability company formed on December 12, 2014,
7
 

two weeks before the complaint was filed in this action.  Social Ranger does not allege that it 

owns (or has ever owned) the Super Rewards business.  Nor does it allege that it ever had any 

dealings with Facebook or that Facebook caused it injury.  Instead, Social Ranger asserts that it 

is the ―exclusive owner by express assignment‖ of Super Rewards‘ antitrust claims asserted in 

the Complaint.  Compl. ¶¶ 8, 13.  

D. The Facebook Payments Policy for Its Platform 

Developers, including developers of online games, monetize their apps through various 

means, including by selling virtual goods within the application and/or advertising.  Compl. ¶¶ 

56–61.  In May 2009, Facebook introduced payment processing functionality on its Platform.  

Compl. ¶ 74.  Facebook retains a fee of 30 percent of the value of the transactions for which it 

provides payment processing on Facebook‘s desktop website.  Compl. ¶ 75.  In July 2011, to 

provide users with a safe and simple user experience, Facebook began requiring developers that 

make game apps available through Facebook‘s desktop website to use Facebook‘s payment 

processing system for transactions in those apps.  Compl. ¶ 89–91.  The Complaint does not 

allege—and nor could it
8
—that this requirement applies to applications available through 

Facebook‘s mobile app.       

                                                 
7
 See Ex. G (Del. Sec‘y of State, Limited Liability Company Certificate of Formation  (Dec. 12, 

2014)).   
8
 See Ex. A at 22 (―We generate all of our Payments revenue from developers that use Facebook 

on personal computers.‖); Ex. H, Form 10-K for the fiscal year ended December 31, 2013, at 15 
(―[W]e do not currently offer our Payments infrastructure to applications on mobile devices.‖). 
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E. The Complaint 

The Complaint alleges that Facebook prohibited developers from using Super Rewards 

for payment processing on games accessed through Facebook‘s website and that this action 

violated the antitrust laws.  Compl. ¶¶ 7–8, 146.  These claims are based on the same 2011 

Facebook payment processing policy challenged in the Kickflip litigation, and they suffer from 

similar deficiencies.  For example, neither Social Ranger nor Kickflip adequately establishes that 

the plaintiff owns the claims that it seeks to assert.  This failure is the subject of the current 

motion.  As a further example, which the Court does not need to reach for purposes of the 

present motion, the Social Ranger Complaint artificially excludes from its relevant market games 

played on other popular platforms.  Thus, ―games for dedicated hardware,‖ such as Xbox and 

PlayStation, are not part of the alleged relevant market.  Compl. ¶ 22.  The Complaint also 

excludes games accessed through the Facebook mobile app (while including the same game 

accessed through the Facebook website).  Id.  Given that the challenged payments processing 

policy has never applied to games accessed through the Facebook mobile app, see supra note 8, 

and given the massive shift in usage from desktop to mobile access that Facebook and others 

have experienced in recent years, the attempted exclusion of mobile access is a fundamental flaw 

in the Complaint.  Similarly, the Complaint acknowledges that Facebook provides only ―basic 

payment processing‖ services and not the other components of the asserted bundled of Virtual 

Currency Services.  Compl. ¶ 117.  With respect to the other services, the Complaint does not 

explain how Facebook can monopolize services it does not provide.  

  LEGAL STANDARDS 

 ―A motion to dismiss for want of standing is ... properly brought pursuant to Rule 

12(b)(1), because standing is a jurisdictional matter.‖  Ballentine v. United States, 486 F.3d 806, 

810 (3d Cir. 2007).  A Rule 12(b)(1) motion ―can attack the complaint on its face  (facial attack), 
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or it can attack the existence of subject matter jurisdiction in fact (factual attack).‖  UD Tech. 

Corp. v. Phenomenex, Inc., No. 05-842-GMS, 2007 WL 28295, at *2 (D. Del. Jan. 4, 2007) 

(citing Mortensen v. First Federal Savings and Loan, 549 F.2d 884, 891 (3d Cir. 1977)).   When 

reviewing a facial challenge, a court accepts all well-pleaded factual allegations as true and 

views them in the light most favorable to the plaintiff.  In re Kaiser Grp. Int’l Inc., 399 F.3d 558, 

561 (3d Cir. 2005).  However, a court is ―not bound to accept as true a legal conclusion couched 

as a factual allegation.‖  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic v. 

Twombly, 550 U.S. 544, 555 (2007)).   

In a factual challenge, a court is not confined to the allegations in the complaint; it is 

entitled to consider evidence outside the pleadings to resolve disputes over jurisdictional facts..  

S.R.P. ex rel. Abunabba v. United States, 676 F.3d 329, 332 (3d Cir. 2012).  Moreover, ―[n]o 

presumptive truthfulness attaches to plaintiff‘s allegations, and the existence of disputed material 

facts will not preclude the trial court from evaluating for itself the merits of jurisdictional 

claims.‖  Mortensen, 549 F.2d at 891.    

ARGUMENT 

As the party invoking federal jurisdiction, Social Ranger bears the burden of establishing 

Article III standing.  See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992).  Article 

III standing requires: (1) ―an ‗injury in fact‘—an invasion of a legally protected interest which is 

(a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical‖; 

(2) ―the injury has to be fairly traceable to the challenged action of the defendant‖; and (3) ―it 

must be likely, as opposed to merely speculative, that the injury will be redressed by a favorable 

decision.‖  Id. at 560–61 (internal quotation marks, alterations and citations omitted).   ―Absent 

Article III standing, a federal court does not have subject matter jurisdiction to address a 

plaintiff‘s claims.‖  Taliaferro v. Darby Twp. Zoning Bd., 458 F.3d 181, 188 (3d Cir. 2006).   
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Social Ranger does not allege any of these elements or assert that Facebook caused it an 

injury in fact.  Instead, based on a vague, unsubstantiated, alleged assignment, Social Ranger 

asserts claims based on alleged injury to a business that it does not own now and did not own in 

July 2011 when Facebook is alleged to have adopted the challenged payment processing policy.  

Thus, Social Ranger seeks to base its standing on an asserted assignment.  Compl. at ¶¶ 8, 13.  

But, in the face of the facial and factual challenges set forth below, this asserted assignment does 

not establish that Social Ranger has an ―injury in fact‖ sufficient to support Article III standing. 

I. Social Ranger Fails to Allege Sufficient Facts of an Express Assignment of the 

Claims Asserted in the Complaint. 

―It is the responsibility of the complainant clearly to allege facts demonstrating that he is 

a proper party to invoke judicial resolution of the dispute and the exercise of the court‘s remedial 

powers.‖  Renne v. Geary, 501 U.S. 312, 316 (1991).  Social Ranger‘s bald assertion that it is the 

―exclusive owner by express assignment‖ of the claims at issue, Compl. ¶ 13, is insufficient to 

discharge this responsibility.   

As other courts in this Circuit have held:  ―[V]ague references to a … purported 

assignment‖—without information as to the timing, parties, or express terms—are insufficient to 

―establish that it has standing to sue.‖  Demaria v. Horizon Healthcare Servs., Inc., No. 2:11-

CV-7298 WJM, 2012 WL 5472116, at *2, *4 (D.N.J. Nov. 9, 2012); see also UD Tech. Corp. v. 

Phenomenex, Inc., No. CA 05-842-GMS, 2007 WL 28295, at *6–7 (D. Del. Jan. 4, 2007) 

(dismissing a complaint under Rule 12(b)(1) where the alleged assignments ―provide no 

temporal context‖ and plaintiff did not ―even attach as an exhibit to its complaint, the 

[assignment] that purportedly conferred to [plaintiff] the rights to bring this lawsuit.‖); Franco v. 

Conn. Gen. Life Ins., 818 F. Supp. 2d 792, 811 (D.N.J. 2011) (―Simply asserting that CIGNA 

subscribers have assigned their CIGNA plan benefits fails to plausibly establish that each 
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Provider Plaintiff has obtained at least one actual assignment‖).     

Meeting this burden is particularly important for a plaintiff seeking to assert antitrust 

claims.  The Third Circuit requires that any assignment of antitrust claims be ―express.‖  See 

Gulfstream III Assocs., Inc. v. Gulfstream Aerospace Corp., 995 F.2d 425, 437–40 (3d Cir. 1993) 

(holding that ―any assignment of antitrust claims, as a matter of federal common law, must be an 

express assignment ... [because] an express assignment ... entirely eliminates any problems of 

split recoveries or duplicative liability‖); see also Lerman v. Joyce Int’l, Inc., 10 F.3d 106, 112 

(3d Cir. 1993).  But the Court is ―not bound to accept as true‖ Social Ranger‘s claim to be an 

express assignee, as that is no more than ―a legal conclusion couched as a factual allegation.‖ 

Ashcroft, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555).  Social Ranger fails to attach the 

assignment, cite to relevant language of the assignment, identify the assignor or provide the most 

basic facts that would permit the Court to determine whether the alleged assignment was 

―express‖ within the meaning of Gulfstream and Lerman.  See, e.g., Franco, 818 F. Supp. 2d at 

812 (no standing to pursue an antitrust claim because ―general and conclusory allegations‖ of an 

assignment ―fall far short of the standard articulated in Lerman‖).  

This facial defect in the Complaint warrants dismissal under Rule 12(b)(1).
9
 

II. Social Ranger Fails to Allege Facts Necessary to Determine the Validity of the 

Alleged Assignment. 

Even if Social Ranger holds an express assignment—and there is no plausible allegation 

that it does—it also must allege facts showing that its assignor was capable of transferring the 

                                                 
9
 Alternatively, Social Ranger‘s failure to allege facts sufficient to render plausible its claim to be 

the express assignee of Super Rewards‘ antitrust claims constitutes a failure to state a claim, and 
the Complaint should be dismissed pursuant to Rule 12(b)(6).  See Franco, 818 F. Supp. 2d at 
812 (dismissing on a Rule 12(b)(6) motion claims based on plaintiffs‘ ―general and conclusory 
allegations that they have been assigned their patients‘ benefits‖). 
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antitrust claims that Social Ranger seeks to assert.  See Animal Sci. Prods., Inc. v. China 

Minmetals Corp., 34 F. Supp. 3d 465, 510 (D.N.J. 2014) (it is ―well-settled … that a party can 

assign no more than it has‖ and that ―an assignor cannot assign that which it no longer owns or 

controls‖) (quoting Restatement (Second) of Contracts §324 (1981)).  Particularly given that the 

Super Rewards business appears to have changed hands several times, the Complaint fails to 

allege facts necessary to establish this essential prerequisite.
10

  Public reports show that Jason 

Bailey, its co-founder, sold the Super Rewards business to Adknowledge in July 2009.
11

  At 

some point prior to August 2012, it appears that Adknowledge sold the business back to Mr. 

Bailey.
12

  Then, in August 2012, Mr. Bailey sold the Super Rewards business to Playerize,
13

 

which apparently continues to operate Super Rewards to this day.
14

  Because corporate records 

show that Social Ranger, LLC was formed on December 12, 2014,
15

 any assignment must have 

occurred on or after that date.   

As in the Kickflip litigation,
16

 whether any antitrust claim was validly assigned to Social 

Ranger depends on the identity of the assignor and the language of the transactions by which that 

party acquired and/or sold the business.  Compare Gulfstream, 995 F.2d at 437–40 (general 

assignment of rights under a purchase agreement insufficient to assign an antitrust claim) with 

                                                 
10

 Because this part of the motion challenges the factual basis for Plaintiff‘s standing and the 
Court‘s subject matter jurisdiction, ―the court may weigh and ‗consider evidence outside the 
pleadings.‘‖ Constitution Party of Pennsylvania v. Aichele, 757 F.3d 347, 358 (3d Cir. 2014) 
(quoting Gould Elecs. Inc. v. United States, 220 F.3d 169, 176 (3d Cir. 2000)).   
11

 Ex. B. 
12

 Ex. C. 
13

 Id.; Ex. D. 
14

 Ex. F.  
15

 Ex. G.  
16

 See Defendant‘s Memorandum in Support of Motion for Summary Judgment for Lack of 
Standing, Kickflip, Inc. v. Facebook, Inc., No. 12-1369-LPS (D. Del.) (D.I. 55). 
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Lerman, 10 F.3d at 112 (―unambiguous and all-inclusive‖ language evidencing intent of the 

parties to transfer an antitrust claim sufficient to constitute an express assignment under 

Gulfstream).  To meet its affirmative burden of demonstrating standing, Social Ranger must 

therefore provide facts from which the Court can determine the chain of ownership back to 2011 

of the antitrust claims that it now seeks to assert, including each change of ownership of the 

Super Rewards business.  Any deficiencies in that chain would negate the validity of the 

purported assignment to Social Ranger in December 2014.  See Animal Sci. Prods., Inc., 34 F. 

Supp. 3d at 510. 

Social Ranger has not adequately alleged facts indicating that its purported assignor was 

capable of transferring to it the antitrust claims that Social Ranger now seeks to assert. 

CONCLUSION 

For the foregoing reasons, the Court should dismiss Social Ranger‘s Complaint in its 

entirety and with prejudice.  If the Court is not inclined to do so, Facebook respectfully requests 

limited discovery into the factual basis for Social Ranger‘s standing to pursue the claims asserted 

in the Complaint. 
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