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PRELIMINARY STATEMENT 

Plaintiff VeriSign, Inc. (“Verisign”), hereby moves for an order: (1) compelling 

Defendant Daniel Negari (“Negari”) to travel to Virginia to sit for a second deposition; (2) 

compelling Negari to pay all fees and costs incurred by Verisign associated with the first 

deposition; and (3) instructing Defendant XYZ.COM, LLC to insure that its remaining deponents 

provide non evasive answers at their depositions. 

Verisign’s counsel took Negari’s deposition on June 15, 2015, in Los Angeles, 

California.  Unfortunately, instead of answering questions, Negari evaded.  Negari responded 

with  or their functional equivalents over one hundred and 

eighty-four (184) unique times to very basic questions about XYZ in which Negari has personal 

participation and knowledge.  Negari’s responses covered events in which he—as the CEO of a 

company of five employees—was intimately involved, and which are integral to the success of 

his business and the claims in this lawsuit.  Negari’s evasion also covered things as basic as the 

number of employees he oversees and their areas of responsibilities.  Put simply, Negari’s 

responses frustrated the purpose of the deposition. 

Compounding this problem is that Defendants produced over 87,000 pages of documents 

over the weekend (making it over 145,000 pages produced in the 5 days leading up to the 

deposition).  Much of this occurred after Defendants represented to the Court at the motion to 

compel hearing on Friday, June 12, 2015, that their document production was complete.  The 

document dump rendered it nearly impossible for counsel to load the material into a review 

platform with sufficient time to review the documents.  Many of these documents would be 

marked “hot” on any document reviewer’s list—and many of them demonstrate the remarkable 

depth and extent of Negari’s personal knowledge about the very topics about which he claimed 
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amnesia.  Due to the timing of production, Verisign was deprived of the opportunity to confront 

Negari with these documents during his deposition. 

FACTUAL BACKGROUND 

On December 19, 2014, Verisign filed this Lanham Act false advertising claim against 

XYZ.COM, LLC (“XYZ”) and Negari.  Verisign’s false advertising claim is based in part on 

statements made personally by Negari that disparage .COM by claiming a lack of available 

.COM domain names.  Verisign’s false advertising claim is also based on Negari’s false and 

misleading statements about the penetration and volume of registrations in the .XYZ registry 

(i.e., Negari asserted that he had “447,544 domains registered” as of August 2015), but almost 

none of these claimed registrations reflected bona fide purchasers of domain names let alone 

users of the domain names; instead they were phantom registrations based on a deceptive 

giveaway scheme designed to perpetrate a fraud. 

Negari is not a mere figurehead or a detached leader.  Negari is personally and intimately 

involved with every aspect of XYZ’s business.  Negari’s signature can be found on almost all 

agreements executed by XYZ.  Negari’s communications reveal that  

 

 

 

 

Negari has appeared on numerous media outlets, including television, radio, Skype, 

blogs, and other forms of advertising platforms in which he provides extensive and detailed 

knowledge regarding XYZ, and its business plans and accomplishments, and where he addresses 

the Network Solutions giveaway through more deception.  When word leaked out to the public 
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that almost 400,000 Network Solutions registrations were free giveaway robo-registrations that 

did not reflect actual purchasers, Negari chosen to double down on the deception and assert that 

XYZ actually was paid the wholesale price for each and every domain name registered. 

For example, on June 6, 2014, Negari publicly stated, in response to a question about 

whether he was behind the free giveaway:  “Here is what I do know:  [r]egardless of whether a 

registrar charges $100, $5, or gives the domains away for free, I get paid the ENTIRE wholesale 

price, which is the same price that every registrar pays. . . .  As the registry of .XYZ like the 

manufacturer of Coke, I am paid my full wholesale price regardless of what the store or retailer 

sells it for.” See Daniel Negari addressing inflated xyz registrations 

http://www.ricksblog.com/2014/06/interview-daniel-negari-addressing-inflated-xyz-

registrations/ (posted June 6, 2014). 

The records now finally produced demonstrate  

 

 

 

 

 

 

DePalma Decl. Ex. 3 (XYZ 00074862).1   

  

                                                 

1 The Network Solutions transaction is of core relevance to this case because if Network 

Solutions robo-registered almost 400,000 consumers for .XYZ domain names to consumers who 

did not want them, did not consent to registering for them, and did not pay for them, and XYZ 

therefore received no legitimate “revenue” from those registrations, then XYZ’s public 

statements including those about registration numbers are false.  A central Negari advertising 

statements in this case is his pronouncement that XYZ achieved “447,544 domains registered” as 

of August 2014.  DePalma Decl. Ex.8.  Verisign contends that “447,544 domains registered” is 

false because:  (1) it necessarily implies that this number (447,544) represents actual purchasers; 
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when (2) in reality, reflects robo-registrations mostly from Network Solutions.  In other words, 

the number reflects .XYZ domain names automatically registered to consumers who did not ask 

or pay for them.  See Verisign’s Opposition to Motion for Judgment on the Pleadings (ECF 46), 

at 22-23; 27-29 (explaining why “447,544 domains registered” is actionable as a false statement 

in advertising under the Lanham Act).   

 

 

 

 

2 Verisign is still reviewing the documents produced days ago, most of which have been marked 

as “attorneys eyes only” despite this court’s admonition against broadly marking materials in this 

manner.  Verisign intends to meet and confer and may bring a further motion on this topic.  

Case 1:14-cv-01749-CMH-MSN   Document 82   Filed 06/19/15   Page 6 of 24 PageID# 810



5 

 

 

 

 

 

 

 

 

 

 

 

 

Negari’s evasive testimony and document dump was a one-two punch that had the effect 

of depriving Verisign of an opportunity to meaningfully examine Negari.  

PROCEDURAL BACKGROUND 

Defendants’ approach to this litigation reflects an intent to interfere with Verisign’s 

ability to prosecute its case.  Verisign already had to reschedule Negari’s deposition once 

because of Defendants’ production.  Defendants’ production on the eve of Negari’s deposition, 

after representing to the Court that its production was complete—combined with Negari’s 

purposeful evasiveness—now require a second deposition.  Discovery closes on August 14, 

2015, and Verisign must still take the depositions of four other XYZ employees over the next 

four weeks.  Absent Court intervention, Defendants will continue to frustrate Verisign’s right to 

discovery by purposefully evading questions. 
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APPLICABLE LAW:  A DEPONENT MAY NOT BE EVASIVE 

“The purpose of a deposition is to memorialize testimony or to obtain information that 

can be used at trial or that eliminates the pursuit of issues or that inform decisions as to the future 

course of the litigation.” E.I. du Pont de Nemours & Co. v. Kolon Indus., Inc., 277 F.R.D. 286, 

297 (E.D. Va. 2011).  These “purposes are disserved by allowing deponents to ‘answer questions 

[at a deposition] with no thought at all’ and later to craft answers that better serve the deponent’s 

cause.”  Id.  Such behavior “makes a mockery of the serious and important role that depositions 

play in the litigation process.” Id.  If the “deponent fails to answer a question asked under Rule 

30, or provides an answer that is ‘evasive or incomplete,’ then the Plaintiff may file a motion to 

compel . . . .”  Big Ernie’s, Inc. v. United States, No. 1:09-CV00122(LO/IDD), 2009 WL 

3166839, at *3 (E.D. Va. Aug. 13, 2009); Truell v. Regent Univ. Sch. of Law, 2006 WL 2076769, 

at *6 (E.D. Va. July 21, 2006)); see also WRIGHT & MILLER, 8B Fed. Prac. & Proc. Civ. § 

2286 (3d ed. West 2015) (“If a party or deponent whose deposition is being taken orally or on 

written interrogatories refuses to answer any question, the examination should be completed on 

other matters or adjourned, as the proponent of the question may prefer. Thereafter, on 

reasonable notice to all persons affected, the examiner may apply to the court for an order 

compelling the witness to answer.”). “A re-deposition may . . . be ordered if the examining party 

was inhibited from conducting a full examination as a result of obstructive conduct at the first 

deposition.”  Fresenius Med. Care Holdings, Inc. v. Roxane Labs., Inc., No. 205-CV-0889, 2007 

WL 764302, at *2 (S.D. Ohio Mar. 9, 2007) (ordering re-deposition) (citing Keck v. Union Bank 

of Switzerland, 1997 WL 411931 (S.D.N.Y. July 22, 1997).   

The rules do not permit a deponent to interpose objections himself and they do not permit 

evasive or uncooperative answers.  See Stewart v. VCU Health Sys. Auth., No. 3:09-cv-738-
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HEH, 2011 WL 7281603, at *4 (E.D. Va. Nov. 22, 2011) report and recommendation adopted, 

No. 3:09-cv-738-HEH, 2012 WL 463561 (E.D. Va. Feb. 13, 2012) aff’d 478 F. App’x 757 (4th 

Cir. 2012) (dismissing claim based on deposition conduct that included testifying “‘I do not 

remember’ or ‘I do not know,’ even where the obvious nature of the question concerned some 

matter within his personal knowledge”) (emphasis added).  

GMAC Bank v. HTFC Corp., 248 F.R.D. 182, 191 (E.D. Pa. 2008). If “a deponent fails to 

answer a question asked under Rule 30,” or provides an answer that is “evasive or incomplete,” 

then a motion to compel the deposition testimony may be filed. Fed. R. Civ. P. 37(a)(3)(B)(i), 

(a)(4); see also GMAC Bank, 148 F.R.D. at 193 (granting motion to compel second deposition 

and finding a “clear violation” of Rule 37 where witness “continually failed to answer questions 

propounded at his deposition” or made “evasive and non-responsive” answers); see also Jean M. 

Cary, Rambo Depositions Revisited: Controlling Attorney-Client Consultations During 

Depositions, 19 Geo. J. Legal Ethics 367, 370 n.7 (2006) (“The witness should not be evasive 

and should not unduly delay the examination.”).  No finding of bad faith is required.  GMAC 

Bank v. HTFC Corp., 248 F.R.D. 182, 196 (E.D. Pa. 2008).  The movant must simply show that 

the conduct frustrated the examination.  Id.  “Like most discovery disputes, the availability of a 

second deposition is left to the discretion of the trial court.”  Perry v. Kelly-Springfield Tire Co., 117 

F.R.D. 425, 426 (N.D. Ind. Oct. 21, 1987). 

Courts order a second deposition in these circumstances.   See Clay v. Consul 

Pennsylvania Coal Co., LLC, No. 5:12CV92, 2013 WL 4854746, at *10 (N.D.W. Va. Sept. 11, 

2013) (ordering a second deposition of six individuals at the defendant’s expense and ordering 

the defendant to pay all reasonable expenses incurred during the prior depositions); MAG Aero. 

Indus. V. B., 2014 U.S. Dist. LEXIS 180232, at *4 (C.D. Cal. Aug. 22, 2014) (ordering second 
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deposition where the witness “essentially refus[ed] to answer any question if he was not ‘100% 

sure’ of the answer . . . [T]he end result was essentially a filibuster of an entire day of 

‘testimony’”); Verinata Health, Inc. v. Ariosa Diagnostics, Inc., 2014 U.S. Dist. LEXIS 130912, 

at *5 (N.D. Cal. Sept. 16, 2014) (ordering second deposition after witness “refused to answer 

whether he had ‘any understanding whatsoever’ of certain topics merely because he did not 

‘have a hundred percent accurate understanding’”); Redwood v. Dobson, 476 F.3d 462, 468 (7th 

Cir. 2007) (granting relief where witness “acquired ‘amnesia’ and started playing word games.”). 

ARGUMENT 

I. DEFENDANTS’ “DOCUMENT DUMP” BEFORE NEGARI’S DEPOSITION 

FRUSTRATED THE DEPOSITION 

Negari executed a “document dump” on Verisign by producing over 145,000 pages of 

documents just days before the deposition.  The most recent production alone, which was 

received at 2:58 AM EST on Saturday, June 13—after Defendants’ counsel stated on Friday that 

all documents in response to Verisign’s discovery requests had been produced—contained 

87,783 pages of documents and had technical issues.  This and the other production on Friday 

deprived Verisign of a meaningful opportunity to examine Negari with the information contained 

in these documents, and to confront him with documents that contradict his testimony. 

Defendants’ “document dump” alone is sufficient to order a second deposition.  See 

Motoi v. The Bristol Group, Inc., 2007 WL 30604 (E.D. Ky., Jan. 3, 2007) (granting motion to 

compel continued deposition where party produced previously-requested documents after a 

deposition and finding “due to the late production of certain documents by Bristol, the plaintiff 

has not had the opportunity to complete a fair examination”);  Lewis v. United States, 2004 WL 

3254734 (W.D. Tenn., Dec. 15, 2004) (permitting a continuation of deposition where the 

deponent produced, for the first time, records previously requested in discovery requests); Miller 
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v. Waseca Med. Ctr., 205 F.R.D. 537, 541 (D. Minn., 2002) (granting defendant’s motion to 

compel extension of 7-hour deposition limit where the plaintiff delayed delivery of documents 

“which had been called for earlier, with no explanation of the reason for the delay in 

production.”). 

II. NEGARI EVADED EVEN BASIC QUESTIONS ABOUT HIS BUSINESS AND 

EMPLOYEES 

Negari answered evasively even when asked basic questions about XYZ’s business.  For 

example, Negari stated that  (Tr. 8:25-9:4)   

.  Negari testified that  

  See Tr. 15:5-7  

. 

Negari’s “ ” answers extended into the duties and responsibilities of his 

employees.  For example:  “  

 

  

 

 

  Tr. 31:25-32:1.  

In connection with supervising his employees, Negari asked:  “  

” (Tr. 102:2-3).  Verisign’s counsel attempted to establish that XYZ employee 

Shayan Rostam had the authority to make statements to the public including disparaging false 

statements about the availability of .COM.  When Negari would not give a straight answer, 

counsel attempted to establish that Negari as CEO supervised Rostam, but as with so many 

others, even this basic question was met with evasion and obstruction: 
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Tr. 101:2-102:3. 

III. NEGARI EVADED QUESTIONS ABOUT THE ROBO-REGISTRATION OF 

.XYZ DOMAIN NAMES THROUGH NETWORK SOLUTIONS 

Negari evasively answered questions concerning core issues in the case, like the 

giveaway of free .XYZ domain names.  Negari’s revenue is a key area of inquiry because 

Verisign contends that Defendants gave away—through robo-registration—almost four hundred 

                                                 
3 Negari repeatedly asked counsel to define words.  See Tr. 60:12-16  

; Tr. 62:2-7  

; Tr. 138:16-17 ; Tr. 

222:25-223-1 . Courts do not tolerate this 

these types of efforts to avoid the question asked.  See MAG Aerospace Indus, Inc. v. B/E 

Aerospace, Inc., 2014 U.S. Dist. LEXIS 180232, at *3 (C.D. Cal. Aug. 22, 2014) (ordering second 

deposition where the witness appeared to be evasive and unwilling to simply answer questions, 

noting “[i]t strains credulity to take the witness’s expressed inability to understand common terms 

such as ‘what,’ ‘sales,’ ‘marketing,’ ‘does,’ ‘have,’ ‘use,’ ‘offer,’ ‘involvement,’ ‘which,’ 

‘communication,’ etc. at face value.”). 
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thousand .XYZ domain names, while Negari has claimed that XYZ was paid in full for each 

domain name.  The following example is illustrative: 
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Tr. 16:23-18:23. 

 

The following bullets reflect that Negari’s evasive answers were systemic: 

  

  Tr. 150:23-151:14. 

  

  Tr. 176:13-16. 

   Tr. 181:4-6. 

   Tr. 180:13-18. 

Verisign alleges that the Network Solutions robo-registration of .COM customers for 

.XYZ domain names did not represent actual purchasers of .XYZ domain names, and in fact 

generated many complaints and much controversy because companies and individuals later 

discovered that they were signed up for an XYZ domain name that they never asked for and did 

not want.  The recently-produced documents show that  

  However, at the 

deposition, questions about this topic were met with a barrage of evasive “I do not recall” 

answers: 
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  See DePalma Decl. Ex. 1, 2, 3, 10.   

 

, 
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  See DePalma 

Decl. Ex. 1 (XYZ 00102391) (emphasis added)  

 

 

   

Other emails are equally revealing: 

  

 

  See 

DePalma Decl. Ex. 2 (XYZ 00110521). 

  

 

  See DePalma 

Decl. Ex. 2 (XYZ 00110519). 

  

 

 

  See DePalma Decl. 

Ex. 6 (XYZ 00206661). 

Negari’s personal involvement was pervasive to every aspect of the transaction.  After the 

deal was signed,  

 

 

 

  See Exhibit 2 (XYZ 00115708) (emphasis added). 

IV. NEGARI EVADED QUESTIONS ABOUT  
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Despite these representations, Defendants’ document production has revealed the 

opposite, that  

. 

Counsel attempted to explore this discrepancy during the deposition and was met with 

evasive and obstructive answers.  Tr. 173-180.  For example, Negari responded “  

 

  

 

  

   

  

 

  

 

  

 

 

  

 

  

 

After seven pages of questions, Negari failed to provide any meaningful response on this 

topic.  Tr. 173-180.  This is not credible given the emails that Defendants produced on the eve of 

the deposition.  The newly-produced emails demonstrate that Negari possessed intimate and 

detailed knowledge of .   
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V. NEGARI EVADED QUESTIONS ABOUT XYZ’S STATEMENTS AND 

CONTRACTS WITH OTHER REGISTRARS 

 Negari also gave evasive answers regarding his personal knowledge about XYZ’s 

relationship with other important registrars such as GoDaddy, Xin Net, eNOM, and Gandi.  Like 

Network Solutions, these other registrars act as the reseller or retailer for XYZ, and therefore 

XYZ’s statements to the registrars are promotional and actionable under the Lanham Act if 

false.4  At the deposition, Negari claimed to not know or nor remember fundamental facts about 

XYZ’s relationship with these registrars.   

 For example, Negari: 

  

Tr. 183:20-23. 

   Tr. 184:1-3. 

  

  Tr. 

245:16. 

  

  Tr. 235:21-236:2. 

  

 

  Tr. 239:22-242:12. 

Again, the documents tell a different story.  They show that  

 

  DePalma. Decl. Ex. 4.   

  These arrangements are relevant to this lawsuit 

because, as with Network Solutions, Negari is negotiating giveaway programs and schemes to 

                                                 
4 Reckitt Benckiser, Inc. v. Motomco Ltd.760 F. Supp. 2d 446 (S.D.N.Y. 2011) (statements made 

to retailers actionable under the Lanham Act). 
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suggest and portray that XYZ is more successful when in fact, Negari has created a false illusion 

of success and has benefited from that illusion—thereby violating the Lanham Act. 

VI. NEGARI EVASIVELY ANSWERED QUESTIONS CONCERNING HIS 

ADVERTISING BUDGET AND METHODS 

Negari answered evasively when asked questions relating to financial aspects of his 

business.  See Tr. 10:23-14:11.  For example, after Negari stated “ ” several times 

regarding his advertising budget, counsel asked whether there was “  

”  Tr. 12:18-19.  Negari evaded answering 

again during the follow up:  “  

 

  Tr. 13:2-8.  Although 

Negari ultimately admitted that he had an accountant, he never provided the name of someone 

 

Likewise, Negari was evasive when Verisign’s counsel attempted to establish the types of 

advertising that XYZ uses in promoting its company.   This is an obviously a relevant issue given 

that XYZ has in this case denied that the types of online promotional statements should be 

considered “advertising.”  
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.  DePalma 

Decl. Ex. 11.  Negari is obligated to disclose the personal information that he possesses and basic 

information about the ways in which XYZ advertises.  The premise that he must be “asked to 

prepare” for topics reveals a fundamental misunderstanding of his obligations to provide his 

personal knowledge.  The Court should provide this instruction to Defendants and order a new 

deposition.  

CONCLUSION 

Because of Negari’s evasion and obstruction at his deposition, and because of the 

document dump on the eve of that deposition, Verisign respectfully requests that the Court enter 

an Order: 

1. Granting Verisign’s motion to compel, and ordering Negari to re-appear for a 

deposition within 14 days at Venable’s offices located at 8010 Towers Crescent 

Drive, Suite 300, Tysons Corner, Virginia 22182, and provide full, complete, and 

non-evasive answers to all questions asked by Verisign’s counsel;  

2. Ordering Negari to reimburse Verisign for all travel costs, court reporter fees, and 

attorney’s fees associated with traveling to California to take Negari’s deposition 

on June 15, filing this instant Motion, and re-taking Negari’s deposition; 

3. Ordering XYZ employees to comply strictly with the requirements of Rule 30 of the 

Federal Rules of Procedure at their depositions, subject to discovery sanctions due to 

any employee’s failure to comply.  
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Dated:  June 19, 2015    Respectfully submitted, 

/s/        
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Taylor S. Chapman (VSB No. 81968) 

VENABLE LLP 

8010 Towers Crescent Drive, Suite 300 

Tysons Corner, VA 22182 

Phone: (703) 905-1404 

Facsimile: (703) 821-8949 

rkmiller@venable.com 

nmdepalma@venable.com 
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Counsel to Defendants XYZ.COM, LLC and Daniel Negari 
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Randall K. Miller (VSB No. 70672) 
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Taylor S. Chapman (VSB No. 81968) 
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8010 Towers Crescent Drive, Suite 300 

Tysons Corner, VA 22182 

Phone: (703) 905-1404 

Facsimile: (703) 821-8949 

rkmiller@venable.com 

nmdepalma@venable.com 

kwweigand@venable.com 

tschapman@venable.com 

 

Counsel to Plaintiff VeriSign, Inc. 
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