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INTRODUCTION 

Plaintiffs do not contest that the former Secretary of Defense and four-star General James 

N. Mattis is an official subject to the “apex” doctrine for purposes of securing his deposition 

testimony.  Yet they contend that he should be deposed, as a matter of course, about his reasoning 

concerning the challenged military personnel policy, without any heightened showing of need or 

recognition of the separation of powers concerns his deposition would engender.  Since the 

Supreme Court’s decision in United States v. Morgan, 313 U.S. 409 (1941), “federal courts have 

consistently held that, absent ‘extraordinary circumstances,’ a government decision-maker will not 

be compelled to testify about his mental processes in reaching a decision, ‘including the manner 

and extent of his study of the record and his consultations with subordinates.’”  Franklin Sav. Ass’n 

v. Ryan, 922 F.2d 209, 211 (4th Cir. 1991) (quoting Morgan, 313 U.S. at 422).  The discovery that 

Plaintiffs seek from former Secretary Mattis, a third-party to the underlying action, is extraordinary 

and squarely conflicts with the apex doctrine. 

ARGUMENT 

Plaintiffs contend that they intend to depose former Secretary Mattis both on factual issues, 

see Pls.’ Opp. at 24 (Plaintiffs will “pose basic, factual questions”), and on his mental impressions, 

see id. at 26 (Plaintiffs will depose Mattis on “the role the President’s order and directives played 

in Secretary Mattis’s decision to approve and recommend the ‘Mattis Policy.’”).  Both are 

foreclosed by the apex doctrine for the reasons set forth below.  In short, Plaintiffs have not met 

their burden under the apex doctrine of showing that the non-privileged information they seek is 

both (1) based on Secretary Mattis’s personal involvement and also (2) not available from any 

other source of discovery.  Indeed, Plaintiffs have failed on both accounts.  Although former 

Secretary Mattis exercised his independent military judgment in assembling the Panel of Experts 
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appears to have been the product of independent military judgment.”  Karnoski v. Trump, 926 F.3d 

1180, 1202 (9th Cir. 2019).  In a related challenge to the same policy, the D.C. Circuit held the 

same.  Doe 2 v. Shanahan, 755 F. App’x 19, 25 (D.C. Cir. 2019) (“[A]ny review must be 

‘appropriately deferential’ [because] . . . the Mattis Plan plausibly relies upon the ‘considered 

professional judgment’ of ‘appropriate military officials.’” (citations omitted)). 

In addition, Plaintiffs have failed to provide any basis to question former Secretary Mattis’s 

independent judgment or his motives.  The law is clear that professional military judgments, 

especially those like former Secretary Mattis made concerning personnel policy, are entitled to a 

high degree of deference and protected from deposition questioning absent a strong showing of 

bad faith.  Plaintiffs do not come close to meeting that bar.  All of the evidence in the record 

demonstrates that former Secretary Mattis exercised his independent judgment and operated in 

good faith.  In his memorandum recommending the disputed policy to the President, Secretary 

Mattis stated, “In my professional judgment, these policies will place the Department of Defense 

in the strongest position to protect the American people, to fight and win America’s wars, and to 

ensure the survival and success of our Service members around the world.”  Memorandum from 

Secretary Mattis to President Trump (“Mattis Mem.”) (Feb. 22, 2018) at 3, Mem. in Supp. of Defs.’ 

Mot. to Quash (“Mot.”), Dkt. 3 Ex. C.  Secretary Mattis later reaffirmed this in his sworn testimony 

before the United States Senate.  There, he testified under oath that the Panel’s recommendation 

along with the Department of Defense’s (“DoD”) Report represented “my 44-page advice” on 

DoD’s policy regarding military service by transgender individuals and individuals with gender 

dysphoria (“the Policy”).  U.S. Senate Testimony before Senate Comm. on Armed Services (Apr. 

26, 2018) at 62:21, attached hereto as Ex. B.  All of this is dispositive of whether former Secretary 
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Mattis exercised his independent and good faith judgment to implement the Policy, and Plaintiffs 

have offered no basis to believe he would testify otherwise if deposed. 

Plaintiffs also spend more than half of their opposition citing hundreds of pages of exhibits 

discussing the merits of the underlying case and discovery disputes that are irrelevant to the 

question at hand.  This is a mere distraction.  Resolution of Defendants’ motion to quash turns on 

a legal question that is distinct from the merits of the underlying case: whether the “apex doctrine” 

protects General Mattis, the former Secretary of Defense, from testifying about his official 

decision-making.  This inquiry does not require the Court to delve into the procedural history of 

the underlying case or the parties’ various privilege disputes.  Rather, the Court need only 

determine whether Plaintiffs have presented sufficient evidence before this Court that exceptional 

circumstances require his deposition.  Plaintiffs fail to actually engage with the apex analysis and 

identify any case in which a court permitted the deposition of a high-ranking military official to 

probe decision-making regarding a military policy. 

Finally, although the Court need not reach the issue of whether the testimony Plaintiffs 

seek is privileged, the fact that Plaintiffs seek to probe into privileged matters is yet another reason 

to require alternative discovery first. 

I. Plaintiffs Cannot Establish that Exceptional Circumstances Require Former 
Secretary Mattis’s Deposition. 
 

To overcome the apex doctrine’s protections, Plaintiffs bear the burden to show with 

particularity both that (1) former Secretary Mattis has personal knowledge of non-privileged 

information relevant to their claims and (2) Plaintiffs cannot obtain that information through any 
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other source of discovery.2  See Lederman v. N.Y.C. Dep’t of Parks & Rec., 731 F.3d 199, 204 (2d 

Cir. 2013); Intelligent Verification Sys. LLC v. Microsoft Corp., No. 2:12cv525, 2014 WL 

12544827, at *2 (E.D. Va. Jan. 9, 2014).  They have failed on both elements.  Many of the cases 

they cite in support of their apex doctrine arguments arise in the corporate context or relate to state 

officials, for whom separation of powers concerns would not be significant.3  And while they 

characterize the information they seek as factual, they actually seek to probe Secretary Mattis’s 

mental processes, and any facts are readily obtainable from other sources of discovery. 

A. Much of the Information Plaintiffs Seek to Obtain from Former Secretary 
Mattis Which They Claim is “Factual” is Based on Mental Processes. 

As an initial matter, Plaintiffs’ argue that they seek only “basic factual testimony” from 

Secretary Mattis.  Pls.’ Opp. at 23.  But most of the list of “facts” they intend to solicit actually 

                                                            
2  Plaintiffs imply at times that either personal knowledge or unique discovery constitutes 
exceptional circumstances.  See, e.g., Pls.’ Opp. at 18.  That is wrong.  As a case that Plaintiffs 
selectively quote multiple times actually explains in full, 

[a]lthough personal involvement in or knowledge of the subject events seems to be 
a necessary prerequisite for deposing a high-ranking government official, it is not 
sufficient.  A party must still show that the information cannot be gleaned from 
other sources or achieved through less burdensome means. . . . Additionally, the 
information sought should form a key component of the party’s claim or defense. 

United States v. Sensient Colors, Inc., 649 F. Supp. 2d 309, 323 (D.N.J. 2009) (citation omitted). 
3  See NRA v. Cuomo, No. 1:18-CV-566, 2019 WL 2918045 (N.D.N.Y. Mar. 20, 2019) (New York 
Superintendent of Financial Services), denying reconsideration, 2020 WL 57296 (N.D.N.Y. Jan. 
6, 2020); Fish v. Kobach, 320 F.R.D. 566 (D. Kan. 2017) (Kansas Secretary of State); Greater 
Birmingham Ministries v. Merrill, 321 F.R.D. 406 (N.D. Ala. 2017) (Alabama Secretary of State); 
Libertarian Party v. Husted, 33 F. Supp. 3d 914 (S.D. Ohio 2014) (hearing officer and general 
counsel to Ohio Secretary of State); United States v. City of New York, No. 07-cv-2067, 2009 WL 
2423307 (E.D.N.Y. Aug. 5, 2009) (New York City mayor); Minter v. Wells Fargo Bank, N.A., 258 
F.R.D. 118 (D. Md. 2009) (corporate Chairman and CEO); Bagley v. Blagojevich, 486 F. Supp. 
2d 786 (C.D. Ill. 2007) (Illinois Governor); Fla. Ass’n of Rehab. Facilities, Inc. v. State of Fla. 
Dep’t of Health & Rehab. Servs., 164 F.R.D. 257 (N.D. Fla. 1995) (Florida state legislators); 
Scovill Mfg. Co. v. Sunbeam Corp., 61 F.R.D. 598 (D. Del. 1973) (corporate in-house counsel). 

Case 2:17-cv-01297-MJP   Document 588   Filed 08/31/20   Page 10 of 26



6 

relate to the former Secretary’s mental impressions, which are clearly protected under Morgan and 

its progeny.  See, e.g., id. at 24 (“To what extent, if any, did Secretary Mattis obtain input from the 

‘Panel of Experts’ in drafting the Mattis Memorandum and/or the DoD Report?”); id. (“Did 

Secretary Mattis seek any information from outside the Panel . . . ?”).  As Morgan makes clear, 

“mental processes in reaching a decision” include the “‘manner and extent of [the decision-

maker’s] study of the record and his consultations with subordinates.’”  Franklin Sav. Ass’n, 922 

F.2d at 211 (quoting Morgan, 313 U.S. at 421–22).  Plaintiffs have failed to identify what factual 

information they seek to elicit from Secretary Mattis and why that testimony is necessary for the 

underlying matter and cannot be obtained through any other source of discovery.  See In re 

McCarthy, 636 F. App’x 142, 143 (4th Cir. 2015); Microsoft Corp., 2014 WL 12544827, at *2. 

B. Plaintiffs Disregard the Voluminous Discovery Defendants Have Produced to 
Date. 

Even assuming that Plaintiffs’ proposed examination of former Secretary Mattis were 

merely factual, they have not identified a single piece of information that they seek from former 

Secretary Mattis which they do not already have access to through the myriad of documents 

Defendants have already produced.  In the absence of any specific showing on that point, Plaintiffs 

instead launch generalized and unsubstantiated attacks on the discovery process.  The Court need 

not consider the discovery process in the underlying case to rule on the straightforward question 

whether, under the apex doctrine, a former Secretary of Defense should be compelled to testify 

concerning his decision to adopt a military policy and recommend it to the President.  In any event, 

to the extent pertinent here, Plaintiffs’ characterization of the discovery process is wrong. 

To begin, Plaintiffs badly misstate the discovery that has occurred.  Since Plaintiffs filed 

their complaint in August 2017, in response to over 100 requests for production and dozens of 

interrogatories, DoD collected and reviewed over 225,200 documents and has considered anything 
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related to the Policy, past or present, to be responsive to Plaintiffs’ discovery requests.  See Decl. 

of Robert E. Easton, ¶¶ 10, 13, ECF 371-1, attached hereto as Ex. C.4  Defendants have produced 

over 50,000 documents and timely served detailed interrogatory objections and responses.  See 

Joint Status Report (May 13, 2020) (“JSR”) at 12, ECF 500, Mot. Ex. E; see also ECF 414-1 

(noting that at the time the Government filed its second petition for a writ of mandamus, it had 

already produced nearly 40,000 documents in discovery).  In addition, because the plaintiffs in the 

four underlying cases have a cross-use of discovery agreement, Defendants have produced to 

Plaintiffs and the State of Washington documents responsive to the numerous discovery requests 

that have been served by plaintiffs in the related cases, as well as documents responsive to court 

orders issued in other cases.5  See ECF 183. 

Additionally, Defendants have produced to all plaintiffs in the related cases a complete, 

unredacted Administrative Record of the documents, testimony, and data relied on or considered 

by the Panel of Experts charged with developing the challenged policy, along with the Panel’s 

deliberations on those materials, and communications to or from members of the Panel relating to 

their development of the policy.  See Decl. of Robert E. Easton ¶¶ 4–6 (Jan. 24, 2020), ECF 405-

2, attached hereto as Ex. D.  The 3,075-page Administrative Record was exhaustive—not “highly-

curated,” see Pls.’ Opp. at 2—as even a cursory review of the index of the administrative record 

makes clear.  See Index of the Administrative Record, attached hereto as Ex. E. 

                                                            
4  Unless otherwise indicated, all “ECF” citations to the docket refer to the underlying action, 
Karnoski v. Trump, No. 2:17-cv-01297-MJP (W.D. Wash.). 
5  At the time Defendants filed this motion to quash, there were five underlying cases.  See Mot. at 
16–17.  During the pendency of this motion, the plaintiff in one of those cases voluntarily 
dismissed the action after Defendants filed their combined motion to dismiss or for summary 
judgment and opposition to the plaintiff’s motion for a preliminary injunction.  See Doe v. Esper, 
1:20-cv-10530-DFS (D. Mass.), ECF 37 (June 5, 2020). 
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Plaintiffs thus have ample sources of discovery to obtain the same information on which 

they seek to depose Secretary Mattis and cannot show that extraordinary circumstances warrant 

his deposition.  This Court need not accept Plaintiffs’ invitation to consider the many discovery 

battles proceeding in the underlying Karnoski action and elsewhere.6  Indeed, they have selectively 

presented those disputes.7  This underscores why it is unnecessary for this Court to delve into such 

discovery issues here.  The Court need only decide whether Plaintiffs have satisfied the 

requirements under the apex doctrine for former Secretary Mattis, and it may do so without 

addressing any underlying discovery disputes. 

C. Plaintiffs Disregard the Many Senior Officials Defendants Have Made 
Available to Testify. 

Plaintiffs also argue that they should not have to accept Defendants’ “hand-picked 

witnesses.”8  Pls.’ Opp. at 3.  But Plaintiffs identified these witnesses for deposition—not 

                                                            
6  The Ninth Circuit has already issued one writ of mandamus limiting the district court’s discovery 
rulings and granted the Government’s request for an administrative stay of the Karnoski court’s 
discovery order challenged in a second mandamus petition, ECF 415, which is still in place.  The 
Ninth Circuit also recently indicated that Defendants’ second discovery-related petition for a writ 
of mandamus “raises issues that warrant an answer.”  
7  For example, Plaintiffs fail to mention that in the related case Doe v. Esper, the district court 
rejected a request for the same material related to the drafting of DoD’s Report that Plaintiffs 
complain about not having access to here.  In a telephonic hearing, the Doe Court stated that it was 
“not sure that getting a series of different drafts or what [the report’s drafters] want to highlight or 
not highlight is going to go anywhere . . . as long as it didn’t change from what originally was 
presented from the panel of experts and the briefings.”  Doe Hr’g Tr. at 28:3–7, ECF 405-3.  The 
court thus declined to order production of the drafts and communications of those who worked on 
the Report.  Id. at 28:8–9.  The Doe court also rejected the Doe plaintiffs’ request for deliberative 
materials that were never considered by the Panel, finding that seeking this material amounted to 
“fishing.”  Id. 20:1–5. 
8  Plaintiffs misstate the number of witnesses Defendants have made available.  For purposes of 
opposing this motion to quash, Plaintiffs claim Defendants have offered “one or two” witnesses.  
In a related motion to transfer this motion to quash, they state that the number is at least five.  See 
Mem. of P. & A. in Supp. of Pls.’ Rule 45(f) Mot. to Transfer at 9, Dkt. 15 (correctly noting that 
Defendants have offered “the depositions of Mr. Kurta, Mr. Hebert, Mr. Dee, Dr. Adirim, and Ms. 
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Defendants.  See JSR at 5.  Of the fifteen witnesses Plaintiffs have identified, only four are either 

current or former Cabinet Secretaries or four-star Generals or Admirals in the military.  Defendants 

have moved to quash only those four depositions, including that of former Secretary Mattis, 

pursuant to the apex doctrine.  Defendants have said they will not challenge the other eleven 

depositions, and have explained that these eleven individuals possess the same or even superior 

information to that which Plaintiffs seek through the depositions of the other four high-ranking 

officials.  Most notably, Anthony M. Kurta served as chair of the Panel until late November 2017 

and presented the Panel’s recommendations to the Deputy Secretary of Defense and the Vice 

Chairman of the Joint Chiefs of Staff in December 2017.  Mr. Kurta also served in a similar DoD 

leadership capacity at the time President Trump issued his August 2017 memorandum on which 

Plaintiffs seek to question Secretary Mattis.  Lernes Hebert facilitated Panel meetings from late 

November 2017 onward and supported Mr. Kurta in his briefings to his superiors.  By Plaintiffs’ 

own admission, both Mr. Kurta and Mr. Hebert “assisted in drafting and/or reviewing the DoD 

Report after the Panel was disbanded,” Pls.’ Opp. at 13 n.6, yet Plaintiffs ask this Court to permit 

a deposition of former Secretary Mattis on this same topic, see id. at 24.  Finally, Thomas P. Dee 

served on the Panel and drafted the sole dissenting opinion from the Panel’s findings that Plaintiffs 

reference in their opposition as a basis for deposing Secretary Mattis.  See id. at 11; see also Mot. 

at 18–19.9 

 Nevertheless, Plaintiffs had not conducted depositions of any of these eleven individuals 

the Government has identified as having personal knowledge of the challenged policy’s 

                                                            
Miller”).  Defendants have actually offered eleven witnesses, at least five of whom have specific 
knowledge of the policies at issue. 
9  A court in one of the underlying matters has already ordered that the plaintiffs in that case must 
depose Mr. Kurta before the Court would permit them to schedule a deposition of then-Vice 
Chairman of the Joint Chiefs of Staff Paul J. Selva, one of the four depositions that Defendants 
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development and the recommendation process before issuing the present subpoena to former 

Secretary Mattis, and since then, they have only taken two.  In fact, in just the past few weeks, 

Plaintiffs asked Defendants to delay the depositions of three of the most relevant witnesses— Ms. 

Miller, Mr. Hebert, and Mr. Kurta, which had been scheduled to take place on June 4, 5, and 8, 

respectively, rather than proceed with the deposition remotely due to restrictions on in-person 

depositions related to the COVID-19 pandemic.  See JSR at 9.  Additionally, just last week, the 

Doe plaintiffs delayed the deposition of Mr. Dee, which had been scheduled to take place on June 

11 and in which the Karnoski Plaintiffs were expected to participate.  See E-mail from M. 

Slachetka to M. Skurnik re Dee Deposition (June 8, 2020), attached hereto as Ex. G.  Plaintiffs’ 

insistence on the urgency of the depositions of the four highest-ranking officials they have 

subpoenaed is entirely incongruent with their scheduling of those other senior military and civilian 

officials who were actually involved in the day-to-day development of the Policy. 

For these reason, at a minimum, the Court should require Plaintiffs to complete their 

depositions of Mr. Kurta, Mr. Hebert, Mr. Dee, Dr. Adirim, and Ms. Miller before requesting to 

depose Secretary Mattis. 

II. Plaintiffs May Not Depose Former Secretary Mattis on His Mental Impressions. 

The Supreme Court made clear in Morgan that there is a strong presumption against 

deposing apex officials on their mental impressions.  See 313 U.S. at 422 (“[I]t was not the function 

of the court to probe the mental processes of the Secretary.”) (citation omitted); see also Mot. at 

13–15 (collecting cases).  Plaintiffs bear the burden to demonstrate “a strong showing of bad faith 

                                                            
now move to quash.  See Order in Doe, No. 17-cv-1597 (D.D.C.), ECF 112, attached hereto as Ex. 
F (“Plaintiffs shall first depose Mr. Kurta.  If, after deposing Mr. Kurta, Plaintiffs still contend that 
they need to depose the Vice Chairman, they shall meet and confer with Defendants about the 
prospect of a targeted deposition of the Vice Chairman.”).  That court’s reasoning applies with 
even greater force here to the former Secretary of Defense. 
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or improper behavior” on the part of the individual they seek to depose.  Dep’t of Commerce v. 

New York, 139 S. Ct. 2551, 2573–74 (2019), remanded, 2019 WL 3213840 (S.D.N.Y. July 16, 

2019); see also Franklin Sav. Ass’n, 922 F.2d at 211 (“Only where there is a clear showing of 

misconduct or wrongdoing is any departure from [the apex doctrine] permitted.”).  When 

requesting to depose an apex official on his or her mental processes, the burden is even higher 

when the deponent is a military official, and that official’s decisions are entitled to deference and 

protected from unnecessary intrusion from the judiciary. 

A. Plaintiffs’ Accusation that Secretary Mattis Acted in Bad Faith or with 
Animus Toward Transgender People Is Baseless. 

 
In order to obtain Secretary Mattis’s mental impressions, Plaintiffs resort to the novel and 

spurious accusation that he engaged in misconduct and with “intentional discrimination and 

animus against transgender people.”  Pls.’ Opp. at 24.  This is a baseless accusation to level against 

former Secretary Mattis, a decorated and highly respected war veteran with a track record of 

exercising his independent judgment.  Plaintiffs’ accusation is far from the extraordinary showing 

of bad faith necessary to depose the former Secretary of Defense.  See In re Dep’t of Commerce, 

139 S. Ct. 16, 17 (2019) (Gorsuch, J., concurring in stay of district court’s order authorizing the 

deposition of the Secretary of Commerce) (“Leveling an extraordinary claim of bad faith against 

a coordinate branch of government requires an extraordinary justification.”); In re United States 

(Holder), 197 F.3d 310, 314 (8th Cir.1999) (“Allegations that a high government official acted 

improperly are insufficient to justify the subpoena of that official unless the party seeking 

discovery provides compelling evidence of improper behavior and can show that he is entitled to 

relief as a result.” (citation omitted)); accord Klay v. Panetta, 758 F.3d 369, 378 (D.C. Cir. 2014) 

(“It is no small thing to allege that the Secretary of Defense ignored an act of Congress, and I am 

troubled by the possibility that plaintiffs’ counsel leveled this charge without first carefully reading 
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the act in question.”).  Indeed, it is well-established that government officials are entitled to a 

presumption of good faith, especially in the military context.10  Prince v. Sec’y of Air Force, 30 

F.3d 130 (4th Cir. 1994) (“It is presumed that ‘administrators of the military like other public 

officers discharge their duties correctly, lawfully, and in good faith.’  More specifically, the 

Secretary of the Air Force is ‘presumed to perform fairly and lawfully in absence of clear and 

persuasive evidence to the contrary.’” (citations omitted)). 

Aside from pointing to two emails out of tens of thousands of pages of discovery that 

Plaintiffs allege show that Secretary Mattis harbored animus (and they do not), Plaintiffs have 

failed to make any showing of misconduct.  That should end the matter.  Defendants, nevertheless, 

correct the record below to eliminate any doubt as to Plaintiffs’ specious accusation. 

As an initial matter, Plaintiffs selectively quote from the Ninth Circuit opinion in the 

underlying Karnoski matter to imply that the Ninth Circuit has already found misconduct or 

wrongdoing.  See, e.g., Pls.’ Opp. at 26.  That is certainly not the case.  The Ninth Circuit was 

merely setting the standard of review and ultimately concluded that “the 2018 Policy on its face 

treats transgender persons differently than other persons, and consequently something more than 

rational basis but less than strict scrutiny applies.”  Karnoski, 926 F.3d at 1201.  The Ninth Circuit 

did not in any way imply misconduct or wrongdoing on the part of Secretary Mattis or the 

Government.  In fact, in the very next sentence and the following paragraphs, the opinion rejects 

                                                            
10  See, e.g., Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 415 (1971) (“[T]he 
Secretary [of Transportation]’s decision is entitled to a presumption of regularity.”), abrogated on 
other grounds by Califano v. Sanders, 430 U.S. 99 (1977); United States v. Chem. Found., 272 
U.S. 1, 14–15 (1926) (“The presumption of regularity supports the official acts of public officers, 
and, in the absence of clear evidence to the contrary, courts presume that they have properly 
discharged their official duties.”); Roberts v. Harvey, 441 F. Supp. 2d 111, 118 (D.D.C. 2006) 
(“[Defendants] seeking review of a board decision bears the burden of overcoming ‘the strong, but 
rebuttable, presumption that administrators of the military, like other public officers, discharge 
their duties correctly, lawfully and in good faith.’”). 

Case 2:17-cv-01297-MJP   Document 588   Filed 08/31/20   Page 17 of 26



13 

this argument from Plaintiffs.  Id. (“We also reject Plaintiffs’ contention that no deference is owed 

here.”). 

Next, Plaintiffs point to emails in which Secretary Mattis appears to remind himself of 

additional sources to check and of communications between DoD and Dr. Paul McHugh, a Johns 

Hopkins University Distinguished Service Professor of Psychiatry and Behavioral Sciences.11  

This Harvard-trained doctor was the Psychiatrist-in-Chief at The Johns Hopkins Hospital for 

twenty-six years.  In the e-mails, Secretary Mattis’s special assistant appears to reach out to some 

of those named sources such as Dr. McHugh.  Plaintiffs argue that because senior DoD officials 

spoke with a psychiatrist with a different viewpoint from that of the Plaintiff advocacy groups, 

Secretary Mattis must have been motivated by animus towards transgender individuals.  Pls.’ Opp. 

at 27.  But DoD’s communications with Dr. McHugh simply reflect an effort to consider input 

from experienced medical professionals with a variety of views as part of the policy process; they 

offer no support for Plaintiffs’ claims. 

Plaintiffs also ignore that DoD considered the opinions and studies of multiple experts, 

including Plaintiffs’ own expert, Dr. George Brown, along with military mental health specialists, 

surgeons, endocrinologists, and general practitioners from the Army, Navy, and Air Force who 

had collectively advised on more than 250 transgender service member medical treatment plans.  

See Minutes: Transgender Review Panel III (Oct. 26, 2017), attached hereto as Ex. H; Index of the 

Administrative Record at 2.  There is nothing nefarious or indicative of bad faith or animus about 

receiving input from experts with differing views.  See Gibson v. Collier, 920 F.3d 212, 220–22 

(5th Cir. 2019) (citing Dr. McHugh among many medical experts in finding that “there is robust 

                                                            
11  See “Paul R. McHugh, M.D.,” https://www.hopkinsmedicine.org/profiles/results/directory/ 
profile/0003340/paul-mchugh (last accessed June 17, 2020) (noting Dr. McHugh’s expertise in 
adult psychiatry and neuropsychiatry). 
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and substantial good faith disagreement dividing respected members of the expert medical 

community” concerning the necessity and efficacy of sex reassignment surgery), cert. denied, 140 

S. Ct. 653 (2019).  Indeed, another one of Plaintiffs’ own experts, Major General (Ret.) Margaret 

Wilmoth, recommended that the Transgender Working Group (“TGWG”) convened by former 

Secretary Carter speak with Dr. McHugh.  See E-mail from M. Wilmoth to K. Guice re JHU 

Psychiatrist (Oct. 15, 2015), attached hereto as Ex. I (recommending Dr. McHugh and stating, “I 

would rather [the TGWG] get to a decision knowing how we got there by hearing from all sides 

of this important decision rather than just hearing from advocates.”).  Therefore, the fact that DoD 

communicated with Dr. McHugh does not support Plaintiffs’ speculation that Secretary Mattis’s 

motivations were based on animus rather than genuine military considerations.12  To the contrary, 

it shows that Secretary Mattis and the Panel considered all perspectives before settling on final 

recommendations. 

Plaintiffs also point to Secretary Mattis’s communications with a retired Marine general, 

in which that person—not Secretary Mattis—references high “suicide rates and other 

psychological issues that disrupt cohesion and consume time (and make one non-deployable).”  

Pls.’ Opp. at 27.  Plaintiffs claim that these communications are evidence of animus because the 

purported psychological needs and evidence of high suicide rates within the transgender 

population are contrary to “medical and scientific consensus.”  Id.  But the statement at issue was 

not that of Secretary Mattis, and Plaintiffs’ own experts have recognized the clinical distress 

associated with gender dysphoria.  See Doe 2 v. Shanahan, 917 F.3d 694, 726–27 (D.C. Cir. 2019) 

                                                            
12  If Plaintiffs actually believe that Secretary Mattis’s “special assistant” communicated with 
allegedly anti-transgender advocates, Pls.’ Opp. at 26–27, and principally drafted the DoD Report, 
id. at 13, they should depose him—not Secretary Mattis.  In any event, this information is not 
relevant to the underlying dispute, as by Plaintiffs’ own admission “[s]uch evidence of animus and 
anti-transgender views and sources . . . were not considered by the Panel.”  Id. at 27. 
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(Williams, J. concurring in result) (noting that Plaintiffs’ own experts and the American Medical 

Association have found that “[g]ender dysphoria is undisputedly associated with clinically 

significant distress . . . and can cause depression, impairment of function, self-mutilation to alter 

one’s genital or secondary sex characteristics, other self-injurious behaviors, and suicide[.]” 

(internal citations omitted)).  There is nothing in this example that would warrant any finding of 

animus to support permitting a deposition of former Secretary Mattis. 

B. Mental Processes Concerning Military Decision-Making Are Entitled to a 
Higher Level of Deference. 

Because Plaintiffs can show neither that exceptional circumstances warrant the Secretary’s 

deposition nor that he acted in bad faith, they cannot justify his deposition, irrespective of the 

military context.  But Plaintiffs’ proposed discovery is even more inappropriate because they seek 

to question and second-guess a former senior military official about his decisions affecting military 

personnel policy.  As one of the “‘complex, subtle, and professional decisions as to the 

composition . . . of a military force,’ which are ‘essentially professional military judgments,’” 

DoD’s current policy is subject to a highly deferential form of review.  Winter v. NRDC, 555 U.S. 

7, 24 (2008) (citation omitted).  Numerous other cases have held the same.13  In fact, Plaintiffs 

have not identified a single case in which a military official has been ordered to testify to explain 

                                                            
13  See, e.g., Goldman v. Weinberger, 475 U.S. 503, 507–08 (1986) (“Judicial deference is at its 
apogee” in this area because “[n]ot only are courts ill-equipped to determine the impact upon 
discipline that any particular intrusion upon military authority might have, but the military 
authorities have been charged by the Executive and Legislative Branches with carrying out our 
Nation’s military policy.” (internal citations and alterations omitted)); Rostker v. Goldberg, 453 
U.S. 57, 68 (1981) (Choices about who should serve “are based on judgments concerning military 
operations and needs, and the deference unquestionably due the latter judgments is necessarily 
required in assessing the former as well.” (citation omitted)); Thomasson v. Perry, 80 F.3d 915, 
926 (4th Cir. 1996) (en banc) (“Parallel to the deference owed Congressional and Presidential 
policies is deference to the decision-making authority of military personnel who ‘have been 
charged by the Executive and Legislative Branches with carrying out our Nation’s military 
policy’” (quoting Weinberger, 475 U.S. at 508)); see also Mot. at 13–15 (collecting cases). 
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his reasoning for a decision on military policy, much less the former Secretary of Defense.  And 

the only case they have identified involving a Cabinet-level official is inapt.  See Energy Capital 

Corp. v. United States, 60 Fed. Cl. 315, 318 (Fed. Cl. 2004) (authorizing depositions of the former 

Secretary and former General Counsel of the Department of Housing and Urban Development 

where they “had ‘first-hand personal knowledge that no one else has’” (citation omitted) (emphasis 

added)).  And in all events, military deference is based on a subject matter inquiry and must be 

applied here because the challenged policy involves the composition of the military force.14 

Moreover, as referenced above, in the underlying Karnoski case, the Ninth Circuit has 

already ruled that “a presumption of deference is owed, because the 2018 Policy appears to have 

been the product of independent military judgment.”  Karnoski, 926 F.3d at 1202.  Plaintiffs 

suggest that this remains an open issue, warranting a deposition of former Secretary Mattis on 

whether the “so-called ‘Mattis Policy’ is ‘an exercise of independent military judgment’ or 

‘nothing more than an implementation of’ President Donald Trump’s 2017 Tweet-announced ban 

on transgender service.”  Pls.’ Opp. at 1 (citing Karnoski, 926 F.3d at 1201–02).  But that issue 

                                                            
14 See Mot. at 13–15; Doe 2, 755 F. App’x at 25 (“[A]s in Rostker and Goldman, any review must 
be ‘appropriately deferential’ in recognition of the fact that the Mattis Plan concerned the 
composition and internal administration of the military.”) (citing Rostker, 453 U.S. at 83).  Military 
deference is not based on a judicial determination of whether military officials acted independently 
of the President or of Congress.  Otherwise, Congress would not have been entitled to deference 
in Rostker, as it departed from the view of military officials in excluding women from selective 
service registration.  See Rostker, 453 U.S. at 64–65 (“This is not, however, merely a case 
involving the customary deference accorded congressional decisions.  The case arises in the 
context of Congress’ authority over national defense and military affairs, and perhaps in no other 
area has the Court accorded Congress greater deference.”) (emphasis added)); Chappell v. 
Wallace, 462 U.S. 296, 301–02 (1983) (same); see also Winter, 555 U.S. at 24 (holding that 
military deference is applied in cases involving the “composition, training, equipping, and control 
of a military force” (quoting Morgan, 313 U.S. at 10)). 
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was resolved in Karnoski: “In short, the district court must apply appropriate military deference 

to its evaluation of the 2018 Policy.”  Karnoski, 926 F.3d at 1202 (emphasis added).15 

Nor was the D.C. Circuit any more persuaded when the plaintiffs in the related Doe action 

raised that same theory.  See Doe 2, 755 F. App’x at 25 (“Although today’s decision is not a final 

determination on the merits, we must recognize that the Mattis Plan plausibly relies upon the 

‘considered professional judgment’ of ‘appropriate military officials.’”) (quoting Goldman, 475 

U.S. at 509); see also id. at 23 (“The government took substantial steps to cure the procedural 

deficiencies the court identified in the enjoined 2017 Presidential Memorandum.  These included 

the creation of a panel of military and medical experts, the consideration of new evidence gleaned 

from the implementation of the policy on the service of transgender individuals instituted by then-

Secretary of Defense Ash Carter . . . , and a reassessment of the priorities of the group that produced 

the Carter Policy.”).16 

The reason for courts’ reluctance to intrude into the military decision-making of apex 

officials should be apparent: “[J]udicial inquiries into . . . executive motivation represent a 

substantial intrusion into the workings of other branches of government.”).  Vill. of Arlington 

                                                            
15  The Ninth Circuit did not mandate or suggest that a deposition of the former Secretary of 
Defense or any other high ranking military official would be appropriate in this litigation but rather 
suggested that the litigation could proceed without any depositions.  See Karnoski, 926 F.3d at 
1206 n.22 (“We note that in Trump v. Hawaii, 138 S. Ct. 2392, 2409, 201 L. Ed. 2d 775 (2018), 
the Court held that ‘[t]he 12-page Proclamation—which thoroughly describes the process, agency 
evaluations, and recommendations underlying the President’s chosen restrictions’—was sufficient 
to allow for judicial review.”). 
16  See also Doe 2, 917 F.3d at 731 (Williams, J., concurring in result) (“Plaintiffs and the district 
court may, to be sure, regard the entire decisionmaking record as a Potemkin village, designed to 
pull the wool over the eyes of simple-minded observers (including reviewing courts).  Of course 
the plausibility of such a scheme tends to unravel as we try to imagine the dozens of participants—
the ‘Cabinet members and other officials,’ Hawaii, 138 S. Ct. at 2405—who would have been 
needed for its realization.”). 
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Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 268 n.18 (1977); see also In re United States 

(“Jackson”), 624 F.3d 1368, 1373 (11th Cir. 2010) (noting that “[t]he threat to the separation of 

powers is more substantial” when the official is “higher-ranking”); Mot. at 10–11 (collecting 

cases).  The Ninth Circuit has recognized that these concerns are especially acute in this underlying 

case.  See Karnoski, 926 F.3d at 1200 n.16 (recognizing that courts “should ‘give appropriate 

weight to this separation of powers’” (citation omitted) and directing the district court to consider 

this concern on remand).  Plaintiffs do not respond to any of these concerns. 

III. Plaintiffs Seek to Probe Former Secretary Mattis on Privileged Matters. 
 

The Court should quash Plaintiffs’ third-party deposition subpoena because it fails under 

the apex doctrine as set forth above.  However, the Court may also consider that the testimony 

Plaintiffs seek clearly implicates both the presidential communications privilege and the 

deliberative process privilege.  Plaintiffs do not dispute that they seek privileged information from 

former Secretary Mattis.17  Rather, their only rejoinder is that, where a deposition subpoena seeks 

privileged testimony, the correct course of action is to permit the deposition anyway and leave it 

to counsel to repeatedly object to the questioning and instruct the witness not to answer for the 

duration of the deposition.18  See Pls.’ Opp. at 28–29.  But where a party seeks to probe into matters 

                                                            
17  For example, Plaintiffs state that they intend to question former Secretary Mattis on whether he 
was “instructed [by the President] to obtain particular information cited in the Mattis Memorandum 
and/or the DoD Report, but absent from the Panel’s prior Final Report.”  Pls.’ Opp. at 24.  The 
answer to that question, and many others they seek to ask, would plainly be protected by the 
presidential communications privilege.  See United States v. Nixon, 418 U.S. 683, 708 (1974) 
(privilege protects the President’s ability to obtain candid and informed advice and to make 
decisions confidentially); see also Mot. at 20–22. 
 
18  The cases that Plaintiffs cite for this proposition do not concern the presidential communications 
privilege or even federal officials and are thus inapposite.  See Libertarian Party of Ohio v. Husted, 
33 F. Supp. 3d 914, 925 (S.D. Ohio 2014) (permitting the deposition of a local board of elections 
hearing officer only provided that “Plaintiffs . . . reconsider their intent to depose him unless they 
have process-related questions to ask, or unless they wish to preserve the record”); Fla. Ass’n of 
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of Executive privilege, the law firmly supports requiring a party to seek alternatives first.  See, 

e.g., Cheney v. U.S. Dist. Court for the District of Columbia, 542 U.S. 367, 388 (2004) (Where 

presidential communications are at issue, “precedent provides no support for the proposition that 

the Executive Branch ‘shall bear the burden’ of invoking executive privilege with sufficient 

specificity and of making particularized objections.”); Karnoski, 926 F.3d at 1205 (holding that 

the district should have “explor[ed] other avenues, short of forcing the Executive to invoke 

privilege” (citation omitted)).  Accordingly, if more is necessary for the Court to decide whether 

to allow this deposition to proceed, it may also consider the broad array of potentially privileged 

subjects at issue, rather than requiring a process that will entail deposition objections and potential 

instructions not to disclose privileged communications, at least until Plaintiffs have exhausted 

alternatives to such a proceeding. 

CONCLUSION 

For the foregoing reasons, Defendants’ Motion to Quash should be granted, and Plaintiffs 

should be precluded from deposing former Secretary of Defense James N. Mattis. 

 

  

                                                            
Rehab. Facilities, Inc., 164 F.R.D. at 266 (ruling on “whether a . . . privilege for state legislators 
exists”); Scovill Mfg. Co., 61 F.R.D. at 600 (arising in the context of corporate in-house counsel). 
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