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No. 18-______ 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
In re DONALD J. TRUMP, et al., 

Petitioners. 
 

DONALD J. TRUMP, in his official capacity as President of the United States; UNITED STATES 
OF AMERICA; JAMES N. MATTIS, in his official capacity as Secretary of Defense; U.S. 
DEPARTMENT OF DEFENSE; U.S. DEPARTMENT OF HOMELAND SECURITY; 

KIRSTJEN M. NIELSEN, Secretary of Homeland Security, 
Petitioners-Defendants, 

v. 
 

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF 
WASHINGTON, 

Respondent, 

RYAN KARNOSKI; CATHRINE SCHMID; D.L.; LAURA GARZA; HUMAN RIGHTS 
CAMPAIGN; GENDER JUSTICE LEAGUE; LINDSEY MULLER; TERECE LEWIS; PHILLIP 

STEPHENS; MEGAN WINTERS; JANE DOE; CONNER CALLAHAN; AMERICAN 
MILITARY PARTNER ASSOCIATION; 

Real Parties in Interest-Plaintiffs, 

STATE OF WASHINGTON, 
Real Party in Interest-Intervenor Plaintiff. 

 
 

PETITION FOR A WRIT OF MANDAMUS TO THE UNITED STATES DISTRICT 
COURT FOR THE WESTERN DISTRICT OF WASHINGTON AND EMERGENCY 

MOTION FOR STAY PENDING CONSIDERATION OF THE PETITION 
 

 
  

 
CHAD A. READLER 
  Acting Assistant Attorney General 

HASHIM M. MOOPPAN 
  Deputy Assistant Attorney General 

BRINTON LUCAS  
  Counsel to the Assistant Attorney General 

MARK R. FREEMAN 
MARK B. STERN 
MARLEIGH D. DOVER 
TARA S. MORRISSEY 
BRAD HINSHELWOOD 
  Attorneys, Appellate Staff 
  Civil Division  
  U.S. Department of Justice, Room 7261 
  950 Pennsylvania Ave., NW 
  Washington, DC 20530 
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court’s July 27 order pending the Court’s disposition of this mandamus petition and 

an immediate administrative stay pending consideration of the stay motion.   

STATEMENT 

The factual and legal background of this litigation is set out in detail in the 

government’s briefs in Karnoski v. Trump, No. 18-35347 (9th Cir.), which is currently 

set for oral argument on October 10.  We summarize that background below as it 

relates to the district court’s July 27 discovery order.   

A. Background 

1.  In June 2016, then-Secretary of Defense Ashton Carter ordered the armed 

forces to revise their standards for accession into the military by transgender 

individuals, setting an implementation date of July 1, 2017.  Doc.48-3.  Longstanding 

military standards had presumptively barred transgender individuals from entering the 

military on the basis of transgender status.  Doc.197, ex. 5, at 27, 48.  The Carter 

policy altered these standards to turn on the medical diagnosis of “gender dysphoria,” 

which involves a “clinically significant distress or impairment in social, occupational, 

or other important areas of functioning.”  Doc.224-2, at 12-13, 20.  Under the Carter 

policy, a “history of gender dysphoria” was disqualifying unless a medical provider 

certified that the applicant had been stable for 18 months.  Doc.48-3, attach., at 1.  

Similarly, a “history of medical treatment associated with gender transition” to address 

gender dysphoria—e.g., hormone therapy, sex-reassignment surgery—was 

disqualifying absent 18 months of stability following the completion of treatment.  Id.  
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While those who had transitioned could serve in their preferred gender, transgender 

individuals without a history of gender dysphoria could serve on the same terms as all 

others—i.e., subject to the terms and conditions applicable to their biological sex.  Id. 

at 1-2; Doc.224-2, at 4.    

2.  On June 30, 2017, the day before the Carter accession standards took effect, 

Secretary Mattis deferred their implementation until January 1, 2018, pending a five-

month review of the issue.  Doc.197, ex. 3.   

On July 26, 2017, the President stated on Twitter that “[a]fter consultation with 

my Generals and military experts, please be advised that the United States 

Government will not accept or allow . . . Transgender individuals to serve in any 

capacity.”  Add.77.   

The President issued a memorandum in August 2017 calling for further study 

on this issue and directing the military to “return to the longstanding policy” on 

service by transgender individuals “until such time as a sufficient basis exists upon 

which to conclude that terminating [it] would not have . . .  negative effects” on the 

military.  Add.75.  The President stressed, however, that the Secretary of Defense, in 

consultation with the Secretary of Homeland Security, could provide “a 

recommendation to the contrary that I find convincing” and “may advise me at any 

time, in writing, that a change to this policy is warranted.”  Id.   

3.  In February 2018, following an extensive review by a panel of experts, 

Secretary Mattis proposed a new policy that differed from both the Carter policy and 
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the longstanding policy addressed in the 2017 memorandum.  Add.72-74.  The 

Secretary recommended that the President “revoke” his 2017 memorandum, “thus 

allowing” the military to adopt the new policy.  Add.74.  In response, the President 

issued a memorandum on March 23, 2018, stating “I hereby revoke my [2017] 

memorandum . . . and any other directive I may have made with respect to military 

service by transgender individuals.”  Add.70. 

The military’s 2018 policy, like the Carter policy, does not operate on the basis 

of transgender status.  Both policies allow transgender individuals without a history of 

gender dysphoria to serve, if they meet the standards associated with their biological 

sex.  Add.74.  And both policies restrict the ability of transgender individuals with a 

history of gender dysphoria to serve, though they differ as to the scope of the 

restrictions.  Under the 2018 policy, individuals with a history of gender dysphoria 

may join the military if they can show 36 months of stability (as opposed to the Carter 

policy’s 18 months) before applying and neither need nor have undergone gender 

transition.  Add.73.  Current servicemembers diagnosed with gender dysphoria may 

continue serving either in their preferred gender (if, under a reliance exemption, they 

received that diagnosis from a military medical provider while the Carter policy was in 

effect) or in their biological sex.  Id.  

B. Prior Proceedings  

1.  In August 2017, several individuals and organizations brought this 

constitutional challenge against the July 2017 Twitter announcement and the 2017 
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The factors that typically inform this Court’s exercise of its mandamus 

jurisdiction—whether the petitioner has “no other adequate means” of relief or will 

suffer harm that is not correctable on appeal, and whether the order is “clearly 

erroneous as a matter of law,” reflects a frequent error or “persistent disregard of the 

federal rules,” or raises “new and important problems”—confirm that mandamus is 

warranted.  Bauman v. United States Dist. Ct., 557 F.2d 650, 654-55 (9th Cir. 1977).  

These factors “serve as guidelines,” and “[n]ot every factor need be present at once” 

or even “point in the same direction.”  Hernandez v. Tanninen, 604 F.3d 1095, 1099 (9th 

Cir. 2010).  Here, the government has “no other adequate means” to obtain relief 

from the district court’s discovery demands.  Bauman, 557 F.2d at 654.  And the 

extraordinary burdens that these demands would impose on the President and the 

military—and the intrusion into their deliberations and consultations that would 

result—cannot be undone.  Id.  The district court’s order is based on serious legal 

errors and cannot be reconciled with Cheney’s admonition that courts should be 

“mindful of the burdens imposed on the Executive Branch.”  542 U.S. at 391; see also 

Bauman, 557 F.2d at 654-55.   

B. The Discovery Order Is Premised On Issues That This 
Court Will Decide In The Government’s Pending Appeal. 

The premises of the July 27 order are set out in the district court’s opinion and 

order of April 13.  The government’s appeal of that order is fully briefed and is 

currently scheduled for argument on October 10 (absent further expedition).  Karnoski 
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v. Trump, No. 18-35347 (9th Cir.).  The resolution of that appeal may eliminate the 

purported basis for the discovery and, at a minimum, will clarify the issues presented 

and the standard of review.  The district court could not properly impose intrusive 

discovery obligations on the White House while this Court is reviewing the predicate 

of the discovery order, and the significant consequences of the court’s error call for 

this Court’s immediate exercise of its mandamus authority.  See In re United States, 138 

S. Ct. 443, 445 (2017) (per curiam) (vacating denial of mandamus and recognizing that 

“the Government’s threshold arguments . . . , if accepted, likely would eliminate the 

need for the District Court to examine” the requested materials). 

Among other things, the disposition of the appeal will clarify which policy is 

properly the subject of the court’s review.  The government’s briefs explain that the 

governing policy is that established by Secretary Mattis in 2018, and that the policy 

should be reviewed on its own terms, without regard to any rescinded presidential 

directives.  See Gov’t Br. 40-49; Reply Br. 2-10; see also Trump v. Hawaii, 138 S. Ct. 

2392, 2420 (2018) (upholding presidential proclamation based solely on its text and 

the “review process” that supported it, without regard to previous executive orders or 

past statements by the President, or any discovery into that deliberative process).   

By contrast, the district court’s decision to allow “discovery related to President 

Trump” is premised on the mistaken assumption that the 2018 policy announced by 

Secretary Mattis is “not a ‘new policy,’ but rather a plan to implement . . . the 

directives of the 2017 Memorandum.”  Add.14.  That is incorrect, and much of the 
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requested discovery has nothing to do with the new policy.  The district court’s theory 

rests on its view that the President did not “substantively rescind or revoke” his 2017 

memorandum and statements, Add.27—a conclusion that inexplicably disregards the 

President’s unambiguous action “revok[ing]” the 2017 memorandum and “any other 

directive . . . with respect to military service by transgender individuals.”  Add.70.  It 

also overlooks the substantive terms of the 2018 policy, which draws classifications 

based on the medical condition of gender dysphoria, rather than on transgender 

status.  Compare Add.73-74, with Add.4-5.   

The pending appeal will address these and other errors infecting the court’s 

conclusion that strict scrutiny applies.  That view has shaped the district court’s 

discovery orders, and it is the linchpin of the court’s ruling requiring the wholesale 

production of documents subject to the deliberative process privilege.  The 

government’s briefs explain that this standard is inapplicable and that “great 

deference” is owed to “the professional judgment of military authorities,” Winter v. 

NRDC, 555 U.S. 7, 24 (2008).  See Gov’t Br. 19-40; see also Hawaii, 138 S. Ct. at 2421 

(emphasizing that courts “cannot substitute [their] own assessment for the 

Executive’s predictive judgments” on matters of “national security”).   

In affording deference to military decisions, courts do not reexamine de novo the 

“timing and thoroughness” of military studies and deliberations.  Add.41; cf. Hawaii, 

138 S. Ct. at 2421 (rejecting attempt to discredit “the thoroughness of [a] multi-agency 

review” on the ground that the final government “report ‘was a mere 17 pages’”).  
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