
 
 
 
 

 
 
 
 
 
 

 
EXHIBIT 38 

Case 2:17-cv-01297-MJP   Document 586-39   Filed 08/31/20   Page 1 of 5



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  
JANE DOE 2 et al.,  
  

Plaintiffs,  
  
v. Civil Action No. 17-cv-1597 (CKK) 
  
DONALD J. TRUMP et al.,  
  

Defendants.  
  

 
DEFENDANTS’ MOTION TO DISSOLVE THE PRELIMINARY INJUNCTION 

 
 
  

Case 1:17-cv-01597-CKK   Document 116   Filed 04/20/18   Page 1 of 48Case 2:17-cv-01297-MJP   Document 586-39   Filed 08/31/20   Page 2 of 5



39 
 

The Karnoski court’s only explanation for why the new policy was a categorical ban was that it 

would disqualify “transgender people—including those who have neither transitioned nor been 

diagnosed with gender dysphoria—from serving, unless they are ‘willing and able to adhere to all 

standards associated with their biological sex,’” and thereby “force [them] to suppress the very 

characteristic that defines them as transgender in the first place.”  2018 WL 1784464, at *6.  But the 

same could be said about the Carter policy the Karnoski court ordered the military to maintain, as that 

policy likewise requires transgender individuals who have not “been diagnosed with gender dysphoria 

… to adhere to all standards associated with their biological sex.”  Id.; see Report 15.  Moreover, not 

all transgender service members who choose to meet the standards associated with their biological sex 

are being “force[d] to suppress the very characteristic that defines them as transgender in the first 

place.”  2018 WL 1784464, at *6.  To the contrary, as RAND explained, only “a subset” of transgender 

individuals “choose to transition, the term used to refer to the act of living and working in a gender 

different from one’s sex assigned at birth.”  Dkt. No. 13-3, Ex. B., at 6.  In other words, the defining 

feature of transgender individuals is that they “identify with a gender different from the sex they were 

assigned at birth,” not that they choose to live and work in accordance with that identity.  Dkt. No. 

13-4, Ex. B., at 6.  The Karnoski court reached its conclusion only by conflating transgender with 

transition.     

b. On the law, even if this Court believes that no daylight exists between the policy set 

forth in the 2017 Memorandum and the one recommended by the Department, it should still defer to 

the military’s judgment.  Although Plaintiffs suggest that the process here was a post hoc effort with a 

preordained result, that is not the case.  To the contrary, the Department’s review of the issue of 

transgender service began at the initiative of Secretary Mattis nearly a month before the President made 

his statement on Twitter.  See supra p. 4.  After the 2017 Memorandum was issued, Secretary Mattis 

then ordered the creation of a Panel of Experts to engage in “an independent multi-disciplinary review 
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and study of relevant data and information pertaining to transgender Service members.”  Terms of 

Reference 2 (emphasis added); accord Report 17.  As he later explained, “I charged the Panel to provide 

its best military advice … without regard to any external factors.”  Mattis Memorandum 1.  Following 

this review, “[t]he Panel made recommendations based on each Panel member’s independent military 

judgment.”  Report 4.  After considering “those recommendations and the information underlying 

them, as well as additional information,” the Department conducted an analysis that did not “start 

with [a] presumption” in favor of an outcome, but “ma[de] no assumptions” at all.  Id. at 18–19.  The 

resulting policy, in Secretary Mattis’s words, was the product of “the Panel’s professional military 

judgment,” “the Department’s best military judgment,” and his “own professional judgment.”  Mattis 

Memorandum 2, 3.  Unless Plaintiffs are prepared to accuse senior military leadership, including the 

Secretary of Defense himself, of making deliberate misrepresentations, they should abandon any 

suggestion that the new policy does not reflect the independent, professional judgment of the United 

States military.  Cf. Phila. & Trenton R. Co. v. Stimpson, 39 U.S. (14 Pet.) 448, 458 (1840) (presumption 

of regularity applies a fortiori to Cabinet Secretaries and the President).    

Nor does the fact that the Department’s new policy postdates the 2017 Memorandum change 

the analysis.  Again, because the new policy differs from the one set forth under any reading of the 

2017 Memorandum, Defendants are not trying to support an existing policy with after-the-fact 

evidence.  But even if they were, the consideration of such materials would be appropriate in this 

context.  As discussed, the Supreme Court has repeatedly considered evidence and rationales produced 

after the adoption of a military policy, even if the same policy would trigger heightened scrutiny in the 

civilian sphere.  In fact, it has even gone so far as to rely on theories as to what “Congress may … 

quite rationally have believed” to sustain a sex-based classification concerning military affairs.  Ballard, 

419 U.S. at 508. 
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That willingness to rely on post hoc explanations in the military context makes sense.  Even if a 

decision concerning military matters originally rested on constitutionally impermissible reasons, it 

would be imprudent to hold that courts should ignore (or even discount) a subsequent judgment by 

military experts that the decision itself was in fact good for national defense.  Again, Rostker is 

instructive:  Even though Congress’s original exemption of women from the requirement to register 

was apparently based on impermissible stereotypes, the Supreme Court refused to ignore Congress’s 

later justification of that rule on military grounds.  Yet under Plaintiffs’ approach, those legitimate 

concerns about national defense should have been disregarded simply because they were raised after 

the law’s enactment. 

Likewise, even the Karnoski court declined to ignore the Department’s new policy as an 

irrelevant post hoc justification, but instead “carefully considered” the military’s documents.  2018 WL 

1784464, at *12.  Although that court wrongly went on to rule that discovery into the Department’s 

deliberative process was necessary, it at least refused to dismiss the new policy out of hand.  

In fact, the Carter policy itself was the product of post hoc decisionmaking.  The deliberative 

process leading up to that policy began with then-Secretary Carter’s statement that the current policy 

was “outdated, confusing, [and] inconsistent,” 2015 Statement, an effective moratorium on gender-

identity-based discharges, Report 13, and an instruction to the working group to “start with the 

presumption that transgender persons can serve openly without adverse impact on military 

effectiveness and readiness, unless and except where objective practical impediments are identified,” 

id.  Yet no one would contend that in a challenge to the Carter policy, courts should disregard the 

RAND Report. 

At bottom, Plaintiffs’ position is that, due to the President’s actions last summer, the military 

must adhere to the Carter policy (or some variant of it) going forward.  That view cannot be squared 

with this Court’s opinion, which “fully agree[d]” that “the military’s previous study of transgender 
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