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INTRODUCTION 
 

 A year after a significant change to longstanding military policy, the Department 

of Defense in June 2017 began an extensive review of the issue of military service by 

transgender individuals.  That months-long process, involving a panel of senior military 

officials who thoroughly studied various aspects of the question, culminated in a new 

policy announced by Secretary of Defense James Mattis in March 2018.  Under this 

2018 policy, individuals who suffer from the medical condition of gender dysphoria 

would be presumptively disqualified (subject to various exceptions), but transgender 

individuals without this condition would be eligible to serve in their biological sex (as 

was also the case under the preceding policy). 

Both historically and today, the military has not permitted individuals to serve if 

they have medical conditions that may excessively limit their deployability, pose an 

increased risk of injury to themselves or others, or otherwise require measures that 

threaten to impair the effectiveness of their unit.  In the Department’s professional 

military judgment, these criteria are met for the medical condition of gender 

dysphoria—a lengthy and marked incongruence between one’s biological sex and 

gender identity characterized by “clinically significant distress or impairment in social, 

occupational, or other important areas of functioning,” ER.175-76, particularly when a 

person requires or has undergone gender transition to treat this condition.  As Secretary 

Mattis observed, generally allowing service by those individuals poses “substantial risks” 

and threatens to “undermine readiness, disrupt unit cohesion, and impose an 
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unreasonable burden on the military that is not conducive to military effectiveness and 

lethality.”  ER.161.  This conclusion is based on “the Department’s best military 

judgment,” the recommendations of the panel of military experts who had thoroughly 

studied the issue, and the Secretary’s “own professional judgment.”  Id.   

 Without even considering the preliminary-injunction factors, the district court 

issued a nationwide preliminary injunction blocking the military from implementing this 

policy.  The court neither found that plaintiffs were likely to succeed on the merits of a 

constitutional challenge to the 2018 policy nor offered any justification for disregarding 

the considered judgment of senior military leaders.  Instead, it simply extended (and 

refused to dissolve) a previous preliminary injunction from December 2017, even 

though that injunction concerned a presidential memorandum addressing a 

substantially different policy that had been revoked in light of the military’s 2018 policy.   

This disregard for the military’s judgment, and for the comprehensive analysis 

that produced it, is remarkable.  The Supreme Court has repeatedly stressed that special 

deference is owed to the professional judgments of our Nation’s military leaders, yet 

the district court implicitly concluded that their 2018 policy was so unlikely to withstand 

its scrutiny that it could be enjoined without any significant analysis of its 

constitutionality.  But the Department’s careful calculus of military risk in adopting this 

policy deserves the respect of the Judiciary, and the court below provided scant 

explanation for disregarding that reasoned and reasonable military assessment.  Instead, 

it simply ordered the military to adhere to the policy adopted by the Secretary’s 
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predecessor in 2016, which also required transgender individuals without gender 

dysphoria to serve in their biological sex and presumptively disqualified individuals with 

gender dysphoria from military service subject merely to different exceptions.  Such 

line-drawing exercises, however, are matters for military discretion, and one Defense 

Secretary cannot bind his successors to his chosen contours for all time.  

This injunction against the military’s judgment is made all the more inexplicable 

by the lopsided balance of equities here.  The Department is being forced to maintain 

a course of action that it squarely rejected in its “professional military judgment,” 

concluding that it is “not conducive to, and would likely undermine, the inputs … that 

are essential to military effectiveness and lethality.”  ER.204.  Yet its 2018 policy will 

not cause the plaintiffs here to suffer an irreparable injury, or even a cognizable one.   

At a minimum, any injunctive relief should have been limited to redressing the 

injuries of the plaintiffs in this case, not extended to everyone serving or seeking to 

serve.  Article III standing requirements, bedrock equitable principles, and controlling 

circuit precedent all preclude such an overbroad intrusion into military affairs.         

STATEMENT OF JURISDICTION 

The district court’s jurisdiction in this federal constitutional challenge was 

invoked under 28 U.S.C. § 1331.  ER.121.  The district court entered a preliminary 

injunction on December 11, 2017, ER.54, which it extended and refused to dissolve on 

April 13, 2018, ER.2, 30-31.  This Court has jurisdiction under 28 U.S.C. § 1292(a)(1).  

The government filed a timely notice of appeal on April 30, 2018.  ER.63-65.             

  Case: 18-35347, 05/29/2018, ID: 10887972, DktEntry: 30, Page 10 of 66Case 2:17-cv-01297-MJP   Document 586-38   Filed 08/31/20   Page 5 of 11



23 
 

“emblems of religious … identity,” id. at 518 (Brennan, J., dissenting).  And the Court 

rejected this claim even though the plaintiff relied on “expert testimony” from a former 

Air Force official and claimed that the Air Force’s position was “mere ipse dixit, with no 

support from actual experience or a scientific study in the record.”  Id. at 509 (majority 

opinion).  Goldman thus offers a good illustration of the fact that “[r]egulations which 

might infringe constitutional rights in other contexts may survive scrutiny because of 

military necessities.”  Beller v. Middendorf, 632 F.2d 788, 811 (9th Cir. 1980) (Kennedy, 

J.), overruled on other grounds by Witt v. Department of Air Force, 527 F.3d 806 (9th Cir. 2008).   

Finally, even if dispensing with military-deference principles here were somehow 

justified, heightened scrutiny would be inappropriate.  That is because the military’s new 

policy, like the Carter policy before it, draws lines on the basis of a medical condition 

(gender dysphoria) and its treatment (gender transition)—eminently reasonable 

considerations in setting standards for military service—and not transgender status.  

ER.167-69, 177-79, 317-18.  Such classifications receive only rational-basis review, 

which perhaps explains why no one ever challenged the Carter policy on grounds that 

it was subject to heightened scrutiny.  See, e.g., Board of Trs. of Univ. of Ala. v. Garrett, 531 

U.S. 356, 365–68 (2001); Geduldig v. Aiello, 417 U.S. 484, 494–97 & n.20 (1974).  Given 

that courts should be “reluctant to establish new suspect classes”—a presumption that 

“has even more force when the intense judicial scrutiny would be applied to the 
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‘specialized society’ of the military”—there is no basis for departing from rational-basis 

review here.  Thomasson v. Perry, 80 F.3d 915, 928 (4th Cir. 1996) (en banc).2 

2. The 2018 Policy Survives Constitutional Review 

The 2018 policy’s presumptive disqualification of individuals with gender 

dysphoria, and especially those who require or have undergone gender transition, easily 

satisfies the deferential standard that applies here.  As Secretary Mattis explained, 

generally allowing these individuals to serve would pose “substantial risks” as well as 

“undermine readiness, disrupt unit cohesion, and impose an unreasonable burden on 

the military that is not conducive to military effectiveness and lethality.”  ER.161.  There 

should be no dispute that the military’s interest in avoiding those harms is a compelling 

one:  Courts must “give great deference to the professional judgment of military 

authorities concerning the relative importance of a particular military interest,” Winter, 

555 U.S. at 24 (quoting Goldman, 475 U.S. at 507), and here, the Department has 

concluded that minimizing these risks is “absolutely essential,” ER.161.  Therefore, the 

only issue is whether this Court should defer to the military’s judgment that this 

                                                 
2 Even if this policy could be characterized as turning on transgender status, such 
classifications do not trigger heightened scrutiny either.  See, e.g., Etsitty v. Utah Transit 
Auth., 502 F.3d 1215, 1227-28 (10th Cir. 2007).  Contrary to the district court’s belief, 
Schwenk v. Hartford, 204 F.3d 1187 (9th Cir. 2000), did not hold otherwise.  ER.46.  
Rather, Schwenk held only that a particular claim under the Gender Motivated Violence 
Act survived summary judgment given evidence that the attack on the plaintiff was 
motivated “by her assumption of a feminine rather than a typically masculine 
appearance.”  204 F.3d at 1202.  That individualized, evidentiary, and statutory sex-
stereotyping holding does not justify the district court’s sweeping constitutional ruling.        
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presumptive disqualification is not just rationally related to, but actually “necessary” to 

furthering that critical interest.  ER.195.  That should not be a close question.  

a. Military Readiness 

As the Department explained, service by individuals with gender dysphoria, and 

especially those who need or have undergone gender transition, poses at least two 

significant risks to military readiness.  First, the Department was concerned about 

subjecting those with gender dysphoria to the unique stresses of military life.  ER.184, 

203.  At the outset, any mental-health condition characterized by clinically significant 

distress or impairment in functioning raises readiness concerns.  Servicemembers 

suffering from “[a]ny DSM-5 psychiatric disorder with residual symptoms” that “impair 

social or occupational performance[] require a waiver … to deploy,” as the military must 

consider the “risk of exacerbation if the individual were exposed to trauma or severe 

operational stress.”  ER.197.  Particularly given “the absence of evidence on the impact 

of deployment on individuals with gender dysphoria,” the Department concluded that 

this condition posed readiness risks.  Id.; see ER.205.  That judgment is reflected in the 

Carter policy, which disqualified individuals with a history of gender dysphoria absent 

proof that they had been “stable without clinically significant distress or impairment in 

social, occupational, or other important areas of functioning for 18 months.”  ER.317.   

In addition to the inherent problem of clinically significant distress or 

impairment, gender dysphoria comes with associated perils, especially in the military 

context.  As preliminary evidence from the Department’s experience with the Carter 
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concerning whether these treatments fully remedy, even if they may reduce, the mental 

health problems associated with gender dysphoria.”  ER.195; see ER.184-90.3 

The Department therefore reasonably decided to modify the Carter policy.  In 

doing so, it was acting consistently with the expectations of former-Secretary Carter, 

who, in announcing his policy in June 2016, directed that the new accession standards 

were to “be reviewed” before June 30, 2018, and could be “changed, as appropriate,” 

to “ensure consistency with military readiness.”  ER.318.  The Department conducted 

that review, on that timetable, using evidence unavailable to then-Secretary Carter, and 

concluded that his accession standards must be revised. 

Nor were the Department’s concerns new ones.  RAND had cautioned the prior 

administration that “it is difficult to fully assess the outcomes of treatment” for gender 

dysphoria as a general matter given “the absence of quality randomized trial 

                                                 
3 For example, the Centers for Medicare and Medicaid Services (CMS) issued a report 
in August 2016 concluding that there was “not enough high quality evidence to 
determine whether gender reassignment surgery improves health outcomes for 
Medicare beneficiaries with gender dysphoria.”  ER.187.  While this study was primarily 
concerned with Medicare beneficiaries, CMS “conducted a comprehensive review” of 
“the universe of literature regarding sex reassignment surgery,” which consisted of more 
than “500 articles, studies, and reports” addressing a general population.  Id.  Of these 
materials, only six studies provided “useful information” on the efficacy of sex-
reassignment surgery, and “the four best designed and conducted” among them “did 
not demonstrate clinically significant changes” after the procedure.  Id.  And “one of 
the most robust” of the six “found increased mortality and psychiatric hospitalization” 
for those “who had undergone sex reassignment surgery as compared to a healthy 
control group.”  ER.188-89.  According to that study, “post[-]surgical transsexuals are 
a risk group that need long-term psychiatric and somatic follow-up,” and “[e]ven 
though surgery and hormonal therapy alleviates gender dysphoria, it is apparently not 
sufficient to remedy the high rates of morbidity and mortality.”  ER.189.        
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evidence”—“the gold standard for determining treatment efficacy”—and that, in any 

event, “it is not known how well these findings generalize to military personnel.”  

ER.349.  Although former-Secretary Carter was willing to tolerate these risks, Secretary 

Mattis determined the military should “proceed with caution before compounding the 

significant challenges inherent in treating gender dysphoria with the unique, highly 

stressful circumstances of military training and combat operations.”  ER.161.  And there 

is no constitutional requirement that the Secretary of Defense must hew to the risk 

tolerance of his predecessor, especially when new information has come to light. 

  Second, even if it were guaranteed that the risks associated with gender dysphoria 

could be fully addressed by gender transition, it remains the case that transition-related 

medical treatment—namely, cross-sex hormone therapy and sex-reassignment 

surgery—could render transitioning servicemembers “non-deployable for a potentially 

significant amount of time.”  ER.198.  Some commanders, for example, reported that 

transitioning servicemembers under their authority would be non-deployable for up to 

two to two-and-a-half years.  ER.197.  More generally, Endocrine Society guidelines 

recommend “quarterly bloodwork and laboratory monitoring of hormone levels during 

the first year” of therapy, meaning that if “the operational environment does not permit 

access to a lab for monitoring hormones,” then the transitioning servicemember “must 

be prepared to forego treatment, monitoring, or the deployment,” each of which 

“carries risks for readiness.”  ER.196.  That period of potential non-deployability only 

increases for those who obtain sex-reassignment surgery, which in addition to a 
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recommended “12 continuous months of hormone therapy … prior to genital surgery,” 

comes with “substantial” recovery time even without complications.  Id.   

In addition to being inherently problematic, these limits on deployability would 

have harmful effects on transitioning servicemembers’ units as a whole. As the 

Department explained, any increase in non-deployable servicemembers will require 

those who can deploy to bear “undue risk and personal burden,” which itself 

“negatively impacts mission readiness.”  ER.198.  On top of these personal costs, 

servicemembers deployed more frequently to “compensate for” their unavailable 

comrades face risks to family resiliency as well.  Id.  And when servicemembers with 

conditions do deploy but then fail to meet fitness standards in the field, “there is risk 

for inadequate treatment within the operational theater, personal risk due to potential 

inability to perform combat required skills, and the potential to be sent home from the 

deployment and render the deployed unit with less manpower.”  ER.197.  All of this, 

the Department concluded, posed a “significant challenge for unit readiness.”  ER.198.          

Again, these are not new concerns.  Former-Secretary Carter acknowledged that 

“[g]ender transition while serving in the military presents unique challenges associated 

with addressing the needs of the Service member in a manner consistent with military 

mission and readiness needs,” ER.318, a conclusion reflected in his policy’s requirement 

that applicants with a history of transition-related treatment must demonstrate that they 

had finished treatment and had been stable and free of complications for an 18-month 

period in order to serve.  ER.317-18.  Likewise, RAND acknowledged that gender 

  Case: 18-35347, 05/29/2018, ID: 10887972, DktEntry: 30, Page 36 of 66Case 2:17-cv-01297-MJP   Document 586-38   Filed 08/31/20   Page 11 of 11




