
 
 
 
 

 
 
 
 
 
 

 
EXHIBIT 36 

Case 2:17-cv-01297-MJP   Document 586-37   Filed 08/31/20   Page 1 of 17



(1) 

In the Supreme Court of the United States 
 

No. XX-XX 

DONALD J. TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL., PETITIONERS 

v. 

RYAN KARNOSKI, ET AL. 

 

ON PETITION FOR A WRIT OF CERTIORARI  

BEFORE JUDGMENT TO THE UNITED STATES  

COURT OF APPEALS FOR THE NINTH CIRCUIT 

 

PETITION FOR A WRIT OF CERTIORARI  
BEFORE JUDGMENT 

 

The Solicitor General, on behalf of President Donald 
J. Trump, et al., respectfully petitions for a writ of cer-
tiorari before judgment to the United States Court of 
Appeals for the Ninth Circuit. 

OPINIONS BELOW 

The order of the district court granting respondents’ 
motion for a preliminary injunction (App., infra, 1a-28a) 
is not published in the Federal Supplement but is avail-
able at 2017 WL 6311305.  The order of the district court 
striking the government’s motion to dissolve the pre-
liminary injunction (App., infra, 36a-72a) is not pub-
lished in the Federal Supplement but is available at 
2018 WL 1784464. 

JURISDICTION 

On April 13, 2018, the district court struck the gov-
ernment’s motion to dissolve a preliminary injunction.  
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123a.  Under the Mattis retention standards, service-
members who are diagnosed with gender dysphoria af-
ter entering service would be permitted to continue 
serving if they do not seek to undergo gender transition, 
are willing and able to serve in their biological sex, and 
are able to meet applicable deployability requirements.  
Id. at 123a-124a. 

Under both the accession and the retention stand-
ards of the Mattis policy, individuals with gender dys-
phoria who have undergone gender transition or seek to 
do so would be ineligible to serve, unless they obtain a 
waiver.  App., infra, 123a.  The Mattis policy, however, 
contains a categorical reliance exemption for “trans-
gender Service members who were diagnosed with gen-
der dysphoria and either entered or remained in service 
following the announcement of the Carter policy.”  Id. 
at 200a.  Under that exemption, those servicemembers 
“who were diagnosed with gender dysphoria by a mili-
tary medical provider after the effective date of the 
Carter policy, but before the effective date of any new 
policy, may continue to receive all medically necessary 
treatment  * * *  and to serve in their preferred gender, 
even after the new policy commences.”  Ibid.  The De-
partment has since confirmed that the exemption would 
also extend to any servicemember “who was diagnosed 
with gender dysphoria prior to the effective date of the 
Carter policy and has continued to serve and receive 
treatment pursuant to the Carter policy after it took ef-
fect.”  C.A. E.R. 489. 

6. In March 2018, the President issued a new mem-
orandum “revok[ing]” his 2017 memorandum “and any 
other directive [he] may have made with respect to mil-
itary service by transgender individuals.”  App., infra, 
211a.  The 2018 memorandum recognized that the 
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Mattis policy reflected “the exercise of [Secretary 
Mattis’s] independent judgment,” and it permitted the 
Secretaries of Defense and Homeland Security “to im-
plement” that new policy.  Id. at 210a-211a. 

B. Procedural History 

1. Shortly after the President issued his 2017 mem-
orandum, respondents—current and aspiring service-
members as well as various advocacy organizations—
brought suit in the Western District of Washington, 
challenging as a violation of equal protection, substan-
tive due process, and the First Amendment what they 
described as “the Ban” on military service by trans-
gender individuals reflected in the President’s 2017 
tweets and memorandum.  C.A. E.R. 118; see id. at 117-
156.  The State of Washington subsequently intervened 
in the suit as a plaintiff.  Id. at 55-62, 108-116. 

Similar suits were filed in the Central District of Cal-
ifornia and in the District of Columbia.  See Stockman 
v. Trump, No. 17-cv-1799 (C.D. Cal. filed Sept. 5, 2017); 
Doe v. Trump, No. 17-cv-1597 (D.D.C. filed Aug. 9, 
2017).  A summary of the proceedings in the suit filed in 
the Western District of Washington (Karnoski) follows.  
A summary of the proceedings in the other suits can be 
found in the government’s petitions for writs of certio-
rari before judgment in those cases, filed simultane-
ously with this petition.2 

                                                      
2 A similar suit was also filed in the District of Maryland.  See 

Stone v. Trump, No. 17-cv-2459 (D. Md. filed Aug. 28, 2017).  Like 
the district courts in the other suits, the district court in Stone is-
sued a nationwide preliminary injunction requiring the military to 
maintain and implement the Carter retention and accession stand-
ards.  See Stone v. Trump, 280 F. Supp. 3d 747 (D. Md. 2017).   
Unlike the other district courts, however, the district court in Stone 
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2. In December 2017, the district court issued a na-
tionwide preliminary injunction, enjoining the military 
“from taking any action relative to transgender individ-
uals that is inconsistent with the status quo that existed 
prior to President Trump’s July 26, 2017 announce-
ment” on Twitter.  App., infra, 27a. 

The district court construed the President’s 2017 
tweets and memorandum as “unilaterally proclaim[ing] 
a prohibition on transgender service members.”  App., 
infra, 16a.  The court determined that respondents 
were likely to succeed in challenging that prohibition on 
equal-protection, substantive-due-process, and First 
Amendment grounds.  Id. at 18a.  With respect to re-
spondents’ equal-protection claim, the court reasoned 
that the policy set forth in the President’s 2017 memo-
randum “distinguishe[d] on the basis of transgender 
status, a quasi-suspect classification, and [wa]s therefore 
subject to intermediate scrutiny.”  Id. at 19a.  The court 
determined that the policy did not survive such scrutiny 
because its justifications were “contradicted by the stud-
ies, conclusions, and judgment of the military” in adopting 
the Carter policy.  Id. at 20a (citation and emphasis omit-
ted).  With respect to respondent’s substantive-due- 
process claim, the court determined that the Presi-
dent’s policy “directly interfere[d]” with respondents’ 
“fundamental right” to “define and express their gen-
der identity” by “depriving them of employment and ca-
reer opportunities.”  Id. at 23a.  And with respect to re-

                                                      
has yet to rule on the government’s motion to dissolve that injunc-
tion, which the government filed in March 2018, after the President 
revoked his 2017 memorandum and permitted the military to imple-
ment the Mattis policy.  See Gov’t Mot. to Dissolve the Prelim. Inj., 
Stone, supra (No. 17-cv-2459) (Mar. 23, 2018). 
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soon as possible because the injunction requires the mil-
itary to maintain a policy that, in its own professional 
judgment, risks undermining readiness, disrupting unit 
cohesion, and weakening military effectiveness and le-
thality.  Ibid.  The government also emphasized that, 
absent expedition, it would “be difficult for the govern-
ment, if it loses the appeal, to seek and obtain review 
during the Supreme Court’s 2018 Term.”  Ibid. 

The court of appeals denied the government’s re-
quest for expedition, 18-35347 C.A. Doc. 102 (Aug. 6, 
2018), and heard oral argument on October 10, 2018,  
18-35347 C.A. Docket entry No. 119 (Oct. 10, 2018).4  
The court has not yet issued a decision as of the printing 
of this petition.5 

                                                      
4 On the same day that it heard argument in the government’s 

preliminary-injunction appeal, the court of appeals also heard argu-
ment on the government’s petition for a writ of mandamus seeking  
vacatur of an order of the district court requiring the Executive 
Branch to produce a detailed privilege log of presidential communi-
cations and disclose many thousands of documents withheld under 
the deliberative-process privilege.  18-72159 C.A. Docket entry  
No. 43 (Oct. 10, 2018).  After the government filed an application in 
this Court seeking a stay of the district court’s order pending dispo-
sition of the government’s mandamus petition, see Trump v. United 
States Dist. Ct. for the W. Dist. of Wash., No. 18A276 (Sept. 14, 
2018), the court of appeals granted a stay, 18-72159 C.A. Doc. 36 
(Sept. 17, 2018), and the government withdrew its stay application 
in this Court.  The court of appeals has not yet ruled on the govern-
ment’s mandamus petition. 

5 On November 7, 2018, the government informed the court of ap-
peals that, “in order to preserve th[is] Court’s ability to hear and 
decide the case this Term,” it intended to file a petition for a writ of 
certiorari before judgment on November 23 if the court of appeals 
had not issued its judgment by then.  18-35347 C.A. Doc. 124, at 1-2.  
As explained more fully in a letter filed simultaneously with this pe-
tition, the government’s filing of the petition on November 23 would 
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REASONS FOR GRANTING THE PETITION 

This case and related cases in California and the Dis-
trict of Columbia involve constitutional challenges to a 
policy that Secretary Mattis announced earlier this year 
after an extensive review of military service by trans-
gender individuals.  In arriving at that new policy, Sec-
retary Mattis and a panel of senior military leaders and 
other experts determined that the prior policy, adopted 
by Secretary Carter, posed too great a risk to military 
effectiveness and lethality.  As a result of nationwide 
preliminary injunctions issued by various district courts, 
however, the military has been forced to maintain that 
prior policy for nearly a year.  And absent this Court’s 
prompt intervention, it is unlikely that the military will be 
able to implement its new policy any time soon. 

Accordingly, the government is filing this petition 
and two other petitions for writs of certiorari before 
judgment to the Ninth and D.C. Circuits, which have 
before them a total of three injunctions enjoining the 
military from implementing the Mattis policy nation-
wide.  The decisions imposing those injunctions are 
wrong, and they warrant this Court’s immediate review.  
The government presents each of the petitions to en-
sure that the Court has an adequate vehicle in which to 
resolve the question presented in a timely and definitive 
manner.  The government respectfully submits that the 
Court should grant the petitions for writs of certiorari 

                                                      
allow the petition to be distributed on December 26, 2018, for con-
sideration at the Court’s January 11, 2019 conference, without a mo-
tion for expedition. 
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before judgment, consolidate the cases for decision, and 
consider this important dispute this Term.6 

I. THE QUESTION PRESENTED WARRANTS THIS COURT’S 

IMMEDIATE REVIEW 

Congress has vested this Court with jurisdiction to 
review “[c]ases in the courts of appeals  * * *  [b]y writ 
of certiorari  * * *  before or after rendition of judgment 
or decree.”  28 U.S.C. 1254(1) (emphasis added).  “An 
application  * * *  for a writ of certiorari to review a case 
before judgment has been rendered in the court of ap-
peals may be made at any time before judgment.”  
28 U.S.C. 2101(e).  This Court will grant certiorari be-
fore judgment “only upon a showing that the case is of 
such imperative public importance as to justify devia-
tion from normal appellate practice and to require im-
mediate determination in this Court.”  Sup. Ct. R. 11. 

This case satisfies that standard.  It involves an issue 
of imperative public importance:  the authority of the 
U.S. military to determine who may serve in the Na-
tion’s armed forces.  After an extensive process of con-
sultation and review involving senior military officials 

                                                      
6 The government has previously sought stays in the lower courts 

of the preliminary injunction in this case, and the government in-
tends to do the same in Stockman and Doe.  In the event that the 
lower courts do not stay the injunctions, the government intends to 
file applications in this Court, seeking, as an alternative to certiorari 
before judgment, stays of the injunctions or, at a minimum, stays of 
the nationwide scope of the injunctions.  Should the Court decline to 
grant certiorari before judgment, such stays would at least allow the 
military to implement the Mattis policy in whole or in part while lit-
igation proceeds through the Court’s 2019 Term.  Either way, 
whether through certiorari before judgment or stays of the injunc-
tions, what is of paramount importance is permitting the Secretary 
of Defense to implement the policy that, in his judgment after con-
sultation with experts, best serves the military’s interests.  
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and other experts, the Secretary of Defense determined 
that individuals with a history of a medical condition 
called gender dysphoria should be presumptively dis-
qualified from military service, particularly if they have 
undergone the treatment of gender transition or seek to 
do so.  See pp. 7-8, supra.  The district court in this case 
entered a nationwide preliminary injunction nullifying 
that exercise of professional military judgment and 
blocking the implementation of a policy that the Secre-
tary has deemed necessary to “place the Department of 
Defense in the strongest position to protect the Ameri-
can people, to fight and win America’s wars, and to en-
sure the survival and success of our Service members 
around the world.”  App., infra, 208a; see Goldman v. 
Weinberger, 475 U.S. 503, 507 (1986) (“[C]ourts must 
give great deference to the professional judgment of 
military authorities concerning the relative importance 
of a particular military interest.”). 

Although the government has appealed the district 
court’s injunction, an immediate grant of certiorari is 
warranted to ensure that the injunction does not remain 
in place any longer than is necessary.  Even if the gov-
ernment were immediately to seek certiorari from an 
adverse decision of the court of appeals, this Court 
would not be able to review that decision in the ordinary 
course until next Term at the earliest.  And even if the 
government were to prevail in the Ninth Circuit—
where two appeals are pending—the government would 
still need to proceed with its appeal before the D.C. Cir-
cuit.  And even then, the government would still be sub-
ject to a fourth nationwide preliminary injunction, is-
sued by the district court in Maryland.  See Stone v. 
Trump, 280 F. Supp. 3d 747 (D. Md. 2017).  Although 
the government moved eight months ago to dissolve 
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that injunction in light of the new Mattis policy, the dis-
trict court in Maryland has not ruled on the govern-
ment’s pending motion.  See p. 9 n.2, supra. 

Absent an immediate grant of certiorari, there is 
thus little chance of a prompt resolution of the validity 
of Secretary Mattis’s proposed policy.  And so long as 
this or any other injunction remains in place, the mili-
tary will be forced nationwide to maintain the Carter 
policy—a policy that the military has concluded poses a 
threat to “readiness, good order and discipline, sound 
leadership, and unit cohesion,” which “are essential to 
military effectiveness and lethality.”  App., infra, 197a; 
see id. at 206a (stating that the Carter policy poses 
“substantial risks” and threatens to “undermine readi-
ness, disrupt unit cohesion, and impose an unreasonable 
burden on the military that is not conducive to military 
effectiveness and lethality”); id. at 202a (explaining that 
the “risks” associated with maintaining the Carter pol-
icy should not be incurred “given the Department’s 
grave responsibility to fight and win the Nation’s wars 
in a manner that maximizes the effectiveness, lethality, 
and survivability” of servicemembers). 

This Court has previously granted certiorari before 
judgment to promptly resolve important and time- 
sensitive disputes.  See, e.g., Dames & Moore v. Regan, 
453 U.S. 654, 668 (1981); United States v. Nixon,  
418 U.S. 683, 686-687 (1974); Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 584 (1952); cf. Stephen M. 
Shapiro et al., Supreme Court Practice § 4.20, at 287-
288 (10th ed. 2013) (collecting cases where “[t]he public 
interest in a speedy determination” warranted certio-
rari before judgment).  The Court should follow the 
same course here and grant this petition. 
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II. THE DECISION BELOW IS WRONG 

Review is also warranted because the district court 
erred in enjoining implementation of the Mattis policy 
nationwide.  Respondents’ constitutional challenges to 
the Mattis policy lack merit, and in any event, the in-
junction is vastly overbroad. 

A. The Mattis Policy Is Consistent With Equal Protection 

1. For decades, transgender status alone was a basis 
for disqualification from military service.  See pp. 2-3, 
supra.  The Mattis policy departs from that practice.  
Under the Mattis policy, individuals may “not be dis-
qualified from service solely on account of their trans-
gender status.”  App., infra, 149a. 

Like Secretary Carter before him, however, Secre-
tary Mattis recognized the need for “[m]edical stand-
ards” to “help to ensure that those entering service are 
free of medical conditions or physical defects that may 
require excessive time lost from duty.”  App., infra, 91a.  
Thus, under the Mattis policy, as under the Carter policy 
before it, a history of gender dysphoria would be pre-
sumptively disqualifying.  Id. at 92a, 121a-124a.  Because 
the Mattis policy turns on a medical condition (gender 
dysphoria) and related treatment (gender transition)—
not any suspect or quasi-suspect classification—the pol-
icy is subject only to rational-basis review.  See, e.g., 
Board of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 
356, 365-368 (2001). 

A more searching form of review would be particu-
larly inappropriate given the military context in which 
the policy arises.  This Court has long accorded “a 
healthy deference to legislative and executive judg-
ments in the area of military affairs.”  Rostker v. Gold-
berg, 453 U.S. 57, 66 (1981).  That deference reflects the 
recognition “[n]ot only” that “courts [are] ‘ill-equipped 
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to determine the impact upon discipline that any partic-
ular intrusion upon military authority might have,’  ” but 
also that “military authorities have been charged by the 
Executive and Legislative Branches with carrying out 
our Nation’s military policy.”  Goldman, 475 U.S. at 
507-508 (citation omitted); see Winter v. Natural Res. 
Def. Council, Inc., 555 U.S. 7, 24 (2008) (explaining that 
“complex, subtle, and professional decisions as to the 
composition  * * *  of a military force” are “essentially 
professional military judgments”) (citation omitted).  
The Mattis policy would thus warrant deferential re-
view even if an analogous policy in the civilian context 
would call for closer scrutiny.  See Rostker, 453 U.S. at 
67 (“[T]he tests and limitations to be applied may differ 
because of the military context.”); cf. Goldman, 475 U.S. 
at 507 (explaining that judicial “review of military reg-
ulations challenged on First Amendment grounds is far 
more deferential than constitutional review of similar 
laws or regulations designed for civilian society”). 

2. The Mattis policy satisfies the deferential stand-
ard that applies here.  As explained, the Mattis policy 
would disqualify individuals with a history of gender 
dysphoria, unless they meet certain criteria.  App., infra, 
121a-124a.  Gender dysphoria is a medical condition rec-
ognized by the APA and defined by “clinically signifi-
cant distress or impairment in social, occupational, or 
other important areas of functioning.”  C.A. E.R. 417.  
In presumptively disqualifying individuals with a his-
tory of this condition from service, the Mattis policy 
serves the same compelling interest as the Carter policy:  
ensuring that those serving in the armed forces are “free 
of medical conditions or physical defects that may require 
excessive time lost from duty.”  App., infra, 91a, 130a. 

Case 2:17-cv-01297-MJP   Document 586-37   Filed 08/31/20   Page 12 of 17



21 

 

It is true that the Mattis and the Carter policies dif-
fer in the circumstances under which they would permit 
individuals with a history of gender dysphoria to serve.  
The Carter policy, for example, allows certain individu-
als who have undergone gender transition to enter the 
military and serve in their preferred gender; it likewise 
allows current servicemembers with gender dysphoria 
to serve in their preferred gender upon transitioning.  
App., infra, 92-93a.7  The Mattis policy, by contrast, 
would disqualify from service any individual who has 
undergone gender transition or seeks to do so, unless 
that individual obtains a waiver or falls within the reli-
ance exemption.  Id. at 122a-124a. 

Those differences, however, are of no constitutional 
significance.  That is because the Mattis policy reflects 
the military’s reasoned and considered judgment that 
“making accommodations for gender transition” would 
“not [be] conducive to, and would likely undermine, the 
inputs—readiness, good order and discipline, sound 
leadership, and unit cohesion—that are essential to mil-
itary effectiveness and lethality.”  App., infra, 197a; see 
id. at 122a.  For three reasons, the Department con-
cluded that individuals with a history of gender dyspho-
ria who seek or have undergone “gender transition gen-
erally should not be eligible for accession or retention 
in the Armed Forces absent a waiver.”  Id. at 197a-198a. 

First, the Department found that accommodating 
gender transition as a treatment for gender dysphoria 
would “present a significant challenge for unit readi-
ness.”  App., infra, 185a.  The Department noted the 

                                                      
7 Under the Carter policy, transgender servicemembers without 

a diagnosis of gender dysphoria would be required to serve in their 
biological sex; they would not be permitted to serve in their pre-
ferred gender.  See App., infra, 128a; C.A. E.R. 221-222. 
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existence of “considerable scientific uncertainty” con-
cerning whether transition-related treatment, such as 
cross-sex hormone therapy and sex-reassignment sur-
gery, “fully remedy  * * *  the mental health problems 
associated with gender dysphoria.”  Id. at 178a; see id. 
at 155a-166a.  The Department reasoned, however, that 
even if such treatment could fully remedy the “serious 
problems associated with gender dysphoria,” most ser-
vicemembers undergoing such treatment could be ren-
dered “non-deployable for a potentially significant 
amount of time.”  Id. at 184a-185a.  The Department 
noted, for example, that some servicemembers would 
have to leave their “theater of operations” to be able to 
undergo transition-related therapy or surgery.  Id. at 
179a. 

Second, the Department determined that accommo-
dating gender transition as a treatment for gender dys-
phoria would be incompatible with sex-based standards 
governing various aspects of military life.  App., infra, 
185a.  The military maintains separate berthing, bath-
room, and shower facilities for each sex.  Ibid.  The De-
partment was concerned that allowing individuals who 
retained the anatomy of their biological sex to use the 
facilities of their preferred gender “would invade the 
expectations of privacy” of the other servicemembers 
sharing those facilities.  Id. at 188a; see United States 
v. Virginia, 518 U.S. 515, 550 n.19 (1996) (recognizing 
that it is “necessary to afford members of each sex pri-
vacy from the other sex in living arrangements”).  The 
military also maintains different sets of physical- 
fitness, body-fat, uniform, and grooming standards for 
biological males and biological females.  App., infra, 
185a.  The Department was concerned, among other 
things, that allowing a “biological male” to “compete 
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against females in gender-specific physical training” 
would pose a serious safety risk and generate percep-
tions of unfairness, id. at 174a-175a; see id. at 171a, thus 
undermining “unit cohesion and good order and disci-
pline,” id. at 185a; see Virginia, 518 U.S. at 550 n.19 
(acknowledging that it is “necessary” to “adjust aspects 
of the physical training programs” for servicemembers 
to address biological differences between the sexes). 

Third, the Department determined that accommo-
dating gender transition as a treatment for gender dys-
phoria would be “disproportionately costly on a per cap-
ita basis.”  App., infra, 196a.  That determination rested 
on the Department’s own experience under the Carter 
policy.  Ibid.  The Department explained that, since im-
plementation of the Carter policy, medical costs for ser-
vicemembers with gender dysphoria had increased 
nearly 300% compared to servicemembers without gen-
der dysphoria.  Ibid.  Several commanders had also re-
ported that providing servicemembers in their units 
with transition-related treatment required the use of 
“operations and maintenance funds to pay for  * * *  ex-
tensive travel throughout the United States to obtain 
specialized medical care.”  Id. at 197a.  Particularly “in 
light of the absence of solid scientific support for the ef-
ficacy of [transition-related] treatment,” the Depart-
ment found the costs of accommodating gender transi-
tion disproportionate.  Id. at 196a. 

In concluding that individuals with a history of gen-
der dysphoria who seek or have undergone gender tran-
sition generally should not be eligible for accession or 
retention in the military, the Department specifically 
considered—and rejected—the Carter policy’s contrary 
approach to gender transition.  App., infra, 120a, 168a-
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169a, 173a, 202a-203a.  That “studied choice of one al-
ternative in preference to another,” Rostker, 453 U.S. 
at 72, in light of “military operations and needs,” id. at 
68, is precisely the type of judgment deserving of defer-
ence, ibid.  The Department’s decision to replace the 
Carter policy with the Mattis policy was thus a decision 
well within constitutional bounds.  Given the close fit be-
tween the military’s reasons for not accommodating 
gender transition and the military’s compelling inter-
ests in readiness, unit cohesion, good order and disci-
pline, and effectiveness, the Mattis policy would satisfy 
constitutional review under even a heightened level of 
scrutiny. 

3. In enjoining the military from implementing the 
Mattis policy, the district court here failed to consider 
that policy on its own terms.  Instead, the court charac-
terized the Mattis policy as simply “a plan to imple-
ment” the “ban on military service by openly trans-
gender people” that the President supposedly announced 
in his 2017 tweets and memorandum.  App., infra, 37a.  
But the Mattis policy would not ban military service by 
openly transgender people.  Quite the opposite, the 
Mattis policy reflects the Department’s conclusion that 
“transgender persons should not be disqualified from 
service solely on account of their transgender status.”  
Id. at 149a (emphasis added).  That is why the President 
had to “revoke” his 2017 memorandum and “any other 
directive [he] may have made with respect to military 
service by transgender individuals” to allow the mili-
tary to implement the Mattis policy.  Id. at 211a; see id. 
at 208a-209a.  That policy, moreover, reflects the exer-
cise of Secretary Mattis’s “independent judgment,” id. 
at 210a, following an “independent multi-disciplinary 
review” by a panel of experts, id. at 106a.  The district 
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court erred in failing to consider the Mattis policy on its 
own terms. 

B. The Mattis Policy Does Not Violate Respondents’  

Due Process Or First Amendment Rights 

Respondents’ substantive-due-process and First 
Amendment challenges likewise lack merit.  The Mattis 
policy satisfies the deferential review that applies to 
such challenges.  See, e.g., Goldman, 475 U.S. at 507; 
Brown v. Glines, 444 U.S. 348, 353-359 (1980).   

With respect to their substantive-due-process claim, 
respondents cannot point to any fundamental right that 
the Mattis policy implicates.  There is no fundamental 
right to serve in the military, much less to do so in a 
particular manner.  As for their First Amendment 
claim, respondents cannot point to any restriction on 
speech.  Like the Carter policy before it, the Mattis pol-
icy turns not on speech, but on a medical condition and 
related treatment.  Taken to their logical conclusion, re-
spondents’ claims would mean that the Carter policy it-
self violates the substantive-due-process and First 
Amendment rights of the transgender individuals it 
precludes from either serving in their preferred gender 
or serving at all, see pp. 5-6, supra—and yet the district 
court in this case, at respondents’ request, ordered the 
military to maintain that policy. 

C. The Nationwide Injunction Against The Mattis Policy 

Is Vastly Overbroad 

The district court further erred in enjoining the im-
plementation of the Mattis policy on a nationwide basis.  
See Gill v. Whitford, 138 S. Ct. 1916, 1933 (2018) (“The 
Court’s constitutionally prescribed role is to vindicate 
the individual rights of the people appearing before 
it.”); Trump v. Hawaii, 138 S. Ct. 2392, 2429 (2018) 
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