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INTRODUCTION 

Plaintiffs’ effort to compel production of thousands of documents from the Department of 

Defense and the Services should be rejected on all facets.  Plaintiffs barely acknowledge the D.C. 

Circuit’s January 4, 2019 judgment or concurring opinions.  The issue of whether this Court must 

apply military deference in its review of the Mattis policy has been settled—it must.  The D.C. Circuit 

held that this Court’s review must “be ‘appropriately deferential’ in recognition of the fact that the 

Mattis [policy] concerned the composition and internal administration of the military.”  Doe v. 

Shanahan, 755 F. App’x 19, 24 (D.C. Cir. 2019) (per curiam) (quoting Rostker v. Goldberg, 453 U.S. 57, 

83 (1981)).  Properly applying the D.C. Circuit’s judgment, as well as binding Supreme Court precedent 

pertaining to such appropriately deferential review of a military decision, Plaintiffs’ motion fails.    

First, Plaintiffs’ request for “raw data, personnel files that include performance evaluations and 

assessments . . .  and reports from the field,” Pls.’ Mot. to Compel (“Pls.’ Mot.”) 8, Dkt. 216, is an 

extremely inappropriate and intrusive request for tens of thousands of medical records from third-

party service members that is disproportionate to the needs of the case, and clearly runs afoul of 

military deference principles.  Neither Plaintiffs, Plaintiffs’ experts, nor the Court are permitted to 

examine the underlying data and substitute their opinions for those of Defendants as to a more 

effective way to compose the fighting force.  Defendants have provided their justification for the 

challenged policy, and those justifications either pass constitutional muster or they do not.  Any 

opinions Plaintiffs have to offer after their own review of the “raw data” are “quite beside the point.”  

Doe v. Shanahan, 917 F.3d 694 (D.C. Cir. 2019) (Williams, J., concurring in result).    

 Second, Plaintiffs’ request for “all documents relating to the decision to delay implementation 

of the Carter accession policy and the pre-tweet review process,” Pls.’ Mot. at 10, likewise fails to 

acknowledge the D.C. Circuit’s decision.  Plaintiffs argue that these materials are necessary to 

determine whether then-Secretary Mattis’ decision to delay the Carter accessions policy in June 2017 
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2 

 

“was based on independent military judgment,” and thus whether the Court should apply military 

deference.  Id.  But this is merely an expansion of the argument that the D.C. Circuit has already 

rejected.  Again, the D.C. Circuit was clear: this Court must apply military deference.  See Doe, 755 F. 

App’x at 24–25. 

 Third, Plaintiffs’ argument that the deliberative process privilege does not apply as a matter of 

law relies on the misplaced assumption that military deference is a “defense” to be applied only upon 

a thorough examination of the quality of the military’s deliberations.  But, as the D.C. Circuit 

emphasized, military deference is a constitutionally mandated standard of review based on the subject 

matter of the challenged policy.  See id.  Here, because the subject matter involves the composition of 

the fighting force, deference is applied and no further inquiry into agency deliberations is warranted.   

 For these reasons, among others, both Judge Williams and Judge Wilkins wrote to address 

discovery going forward.  Judge Williams explained in his concurring opinion that he would have 

precluded any further discovery and that “[a]ny further proceedings—including a highly intrusive 

examination of the President’s mental processes—would [ ] be idle, or worse.”  Doe, 917 F.3d at 736 

(Williams, J., concurring in result) (citations omitted).  And while Judge Wilkins opined that there may 

still be some leeway for the district court to compel “military or executive officials to explain the 

operation and purpose of [a military] requirement[,]” id. at 705 (Wilkins, J., concurring), both 

concurring opinions rejected the type of “intrusions into executive decision making[,]” id. at 736 

(Williams, J., concurring in result), that Plaintiffs contemplate with the present motion.  Compare id. at 

705 (Wilkins, J., concurring) (explaining that “[c]ompelling military or executive officials to explain the 

operation and purpose of [the policy] would not improperly intrude upon [the Executive Branch’s] 

mental processes” because “[i]t is the decision-making process that requires shielding from public 

scrutiny, not the decision itself once it has been acted on”) with id. at 736–737 (Williams, J., concurring 

in result).  
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While Defendants agree with Judge Williams that “the record and the law require dismissal of 

plaintiffs’ claims,” id. at 77 (Williams, J., concurring in result), and therefore, any further discovery is 

inappropriate, under the approach of either Judge Williams or Judge Wilkins, Plaintiffs’ motion fails.  

Here, Defendants have already provided documents setting forth the terms of and rationale for the 

Mattis Policy, plan to supplement those productions with further implementing guidance, and have 

offered to make available for deposition the Chair of the Panel of Experts, who can “explain the 

operation and purpose” of the Mattis policy.  Id. at 705 (Wilkins, J., concurring).  Accordingly, none 

of the discovery Plaintiffs seek to compel through the instant motion comes within the bounds of 

what the D.C. Circuit would permit.  On that basis alone, Plaintiffs’ motion should be denied.1 

BACKGROUND 

Plaintiffs filed this action on August 9, 2017, raising constitutional challenges to the President’s 

statements on Twitter concerning military service by transgender individuals.  Compl., Dkt. 1.  

Plaintiffs also filed a motion for a preliminary injunction, Dkt. 13, which the Court granted in part, 

Dkt. 60.  Following the Court’s entry of a preliminary injunction, Defendants sought a stay pending 

the forthcoming policy recommendation from the Panel of Experts for the Transgender Policy Review 

(the “Panel”),2 convened by then-Secretary of Defense Mattis on September 14, 2017.   Dkt. 62.  The 

                                                 

 
1 Although Plaintiffs have provided examples of several documents that they are seeking to compel, 
Plaintiffs have not made clear whether they are seeking to compel only these specific documents, or 
whether they are seeking to compel all of the documents on Defendants’ five Vaughn Indices, which 
encompass over a thousand documents from DoD and the Services, as well as all of the documents 
on Defendants’ clawback log, or a narrower subset of those documents.  See infra pp. 30–31. 
2  The Panel consisted of members of senior military leadership who had “the statutory responsibility 
to organize, train, and equip military forces” and were “uniquely qualified to evaluate the impact of 
policy changes on the combat effectiveness and lethality of the force.”  DoD Report and 
Recommendations at 18, Dkt. 96-2.  The Panel’s task was to “conduct an independent multi-
disciplinary review and study of relevant data and information pertaining to transgender Service 
members.”  Id. at 17.  The Panel was supported by working groups, which were assigned areas of 
focus and expertise.  See id.  Additional details of the work of the Panel and its working groups are set 
forth in Defendants’ Motion to Dissolve the Preliminary Injunction.  See Defs.’ Mot. 5–7, Dkt. 96.   
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Court declined to stay the case, and the parties commenced discovery.  Dkt. 63.   

On December 15, 2017, Plaintiffs issued broad discovery requests specifically targeting 

Defendants’ decision-making processes.  Plaintiffs’ requests primarily sought information and 

documents related to: (i) a decision by then-Secretary Mattis to defer the start of accessions by 

transgender individuals under the Carter policy; (ii) the President’s statements on Twitter in July 2017; 

(iii) the 2017 Presidential Memorandum; and (iv) the Interim Guidance issued by then-Secretary Mattis 

in September 2017.  See, e.g., Exh. 1 (Pls.’ First Set of Interrogs., Interrogatories 1–22, 25); Exh. 2 (Pls.’ 

First Set of Reqs. for Prod. (“RFP”), RFP 1–9, 16–19, 22).  Only two of Plaintiffs’ discovery requests 

specifically sought information related to the Panel of Experts.  See Exh. 2, RFPs 20, 21.  

In response to Plaintiffs’ discovery requests, Defendants objected to discovery requests and 

withheld documents protected by the deliberative process privilege (among others), but otherwise 

responded.  See, e.g., Defs.’ Objs. to Pls.’ First Set of Interrogs., Dkts. 86-4, 86-5, 91-4–91-8.  

Defendants conducted an extensive search and produced tens of thousands of non-privileged, 

responsive documents.  Defendants also produced an administrative record in excess of 3,000 pages 

to Plaintiffs, which contains meeting minutes from the Panel, as well as the materials considered by 

the Panel before the formulation of its recommendation to the Secretary of Defense. 

In addition to producing the administrative record, tens of thousands of responsive 

documents, and responding to written discovery, Defendants made witnesses available for 

depositions.  Plaintiffs requested to depose officials in DoD and the armed forces who served on or 

supported the Panel.  In particular, Plaintiffs requested that Defendants schedule the deposition of 

Anthony Kurta, Deputy Assistant Secretary of Defense for Military Personnel Policy, Office of the 

Under Secretary of Defense for Personnel and Readiness.  Mr. Kurta served as chair of the Panel 

through late November 2017.  See USDOE00032824, Dkt. 128-25.  Plaintiffs also requested to depose 

Lernes Hebert, Principal Director, Military Personnel Policy, Office of the Under Secretary of Defense 
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for Personnel and Readiness.  Defendants scheduled the depositions of Mr. Kurta and Mr. Hebert, 

but Plaintiffs chose not to depose them last spring and have not requested to reschedule those 

depositions.  Plaintiffs did depose five Government officials, including Colonel Mary Krueger and 

Martha Soper, who served on working groups supporting the Panel.  During these depositions, 

counsel for Defendants objected to questions calling for the disclosure of privileged information. 

On March 23, 2018, while the parties were engaging in discovery, the Department of Defense 

announced its new policy pertaining to military service by transgender individuals (“the Mattis Plan”) 

along with the Department’s report and the administrative record supporting that policy.  Defendants 

then moved to dissolve the Court’s preliminary injunction.  Dkt. 116.3  The Court denied Defendants’ 

motion to dissolve, finding, inter alia, that “the Mattis Implementation Plan effectively implements the 

policy directives that were already at issue when the Court’s preliminary injunction was ordered[]” and 

therefore, its prior decision declining to apply military deference based on “the unusual factors 

associated with the issuance of the 2017 directives” extended to its review of the Mattis Plan.  

Memorandum and Opinion, Dkt 157 at 31-32.  Defendants appealed to the D.C. Circuit, Dkt. 162.   

Shortly after the Department issued its new policy, Plaintiffs filed their second amended 

complaint, Dkt. 106, challenging the constitutionality of what they continued to characterize as a “ban 

on military service by transgender individuals,” Second Am. Compl. ¶ 1, Dkt. 106, as allegedly 

“announced in . . . tweets [by the President on July 26, 2017,] promulgated to the Department of 

Defense in [the Presidential] Memorandum” issued on August 25, 2017 and finalized in DoD’s new 

policy dated February 22, 2018, id. ¶ 83; see also id. ¶¶ 37, 38, 74, 75, 79, 80, 85.   

                                                 

 
3 Also, on March 23, 2018, Defendants’ moved for a protective order seeking to apply the discovery 
limitations of the Administrative Procedure Act.  Dkt. 97.  The Court denied Defendants’ motion 
finding that because Plaintiffs assert constitutional claims the APA’s limitations on discovery do not 
apply.  Dkt. 114; but see, e.g., Bellion Spirits LLC v. United States, 335 F. Supp. 3d 32, 44 (D.D.C. 2018); 
Chiayu Chang v. U.S. Citizenship & Immigration Servs., 254 F. Supp. 3d 160, 161 (D.D.C. 2017).   
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On April 13, 2018, Plaintiffs sought a teleconference with the Court to resolve several 

discovery disputes.  See Dkt. 113-1 at 3–5.  Included in Plaintiffs’ email to the Court was a request “to 

set a date certain for the completion of Defendants’ production, preferably by early May [2018].”  Id. 

at 5.  The Court granted Plaintiffs’ request and ordered Defendants to produce non-privileged 

documents to Plaintiffs by May 15, 2018.  The Court noted that “[t]here are several substantive 

motions that are either pending or will be filed soon, the resolution of which may affect the scope of 

discovery[]” and therefore “[t]he Court will resolve the parties’ disputes about privileges—if they are 

still relevant—after the Court resolves [the parties] substantive motions.”  Dkt. 113 at 1.   

On April 20, 2018, Defendants filed a motion to dismiss the second amended complaint, or, 

in the alternative, for summary judgment.  Dkt. 115.  Plaintiffs filed a cross-motion for summary 

judgment, Dkt. 132; however, citing Federal Rule of Civil Procedure 56(d), Plaintiffs also asked the 

Court to defer ruling on the parties’ motions “[i]f the Court determines that resolution of the parties’ 

cross-motions for summary judgment turns on whether or not the process that resulted in the Mattis 

Plan and the Panel Report reflected independent military judgment.”  Id. at 18 n.5.  The Court denied 

Defendants’ motion to dismiss the second amended complaint, Order, Dkt. 156, and the Court denied 

both parties’ motions for summary judgment based on a finding that “genuine disputes of material 

fact remain” because “[t]he parties dispute the facts related to the process used by Defendants to 

prepare the current proposed policy on transgender military service.”  Mem. Op. 9, Dkt. 160.  Citing 

to the related case, Karnoski v. Trump, 328 F. Supp. 3d 1156, 1161–62 (W.D. Wash. 2018), vacated and 

remanded by Karnoski v. Trump, Nos. 18-35347, 18-72159, 2019 WL 2479442 (9th Cir. June 14, 2019), 

the Court found that such facts were material because they were necessary to determine if the 

deferential standard pertaining to judicial review of military decisions articulated in Rostker applied to 

the present case.  See Mem. Op. 11–15, Dkt. 160.  

 Upon resolution of the dispositive motions, the Court directed the parties to “meet and confer 
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and file a Joint Status Report” that proposes a “protocol for the efficient resolution of the parties’ 

outstanding discovery disputes.”  Minute Order, Aug. 27, 2018.  The parties proposed a briefing 

schedule to resolve the remaining discovery disputes, Joint Status Report 1, Dkt. 167, the Court 

approved and entered that schedule, Minute Order, Sep. 10, 2018, and the parties submitted briefs in 

accordance with that schedule.  Dkt. 169, 170, 171, 174, 175, 176, 180, 181, 182.   

 On January 4, 2019, the D.C. Circuit reversed the Court’s denial of Defendants’ motion to 

dissolve the preliminary injunction.  Doe, 755 F. App’x at 19–25.  The D.C. Circuit held that “the 

District Court made an erroneous finding that the Mattis Plan was not a new policy but rather an 

implementation of the policy directives enjoined in October 2017[,]” noting that the “government 

took substantial steps to cure the procedural deficiencies the court identified in the enjoined 2017 

Presidential Memorandum.”  Id. at 23.  The D.C. Circuit also concluded that this Court “made an 

erroneous finding that the Mattis Plan was the equivalent of a blanket ban on transgender service.”  

Id.  Finally, the D.C. Circuit held that “any review must be ‘appropriately deferential’ in recognition of 

the fact that the Mattis Plan concerned the composition and internal administration of the military.”  

Id. at 25 (citing Rostker, 453 U.S. at 67 and Goldman v. Weinberger, 475 U.S. 503, 507–508 (1986)).   

 Subsequently, on January 22, 2019, the Supreme Court issued an Order staying the preliminary 

injunctions in two related cases—Karnoski v. Trump, No. 17-cv-1297 (W.D. Wash. filed Aug. 28, 2017), 

and Stockman v. Trump, No. 17-cv-1799 (C.D. Cal. filed Sep. 5, 2017)— “pending disposition of the 

Government’s appeal in the United States Court of Appeal for the Ninth Circuit and disposition of 

the Government’s petition for a writ of certiorari, if such writ is sought.”  Trump v. Karnoski, 

No. 18A625 (U.S. Jan. 22, 2019); Trump v. Stockman, No. 18A627 (U.S. Jan. 22, 2019).  The district 

court in the related case Stone v. Trump, No. 17-cv-2459 (D. Md.), subsequently stayed the preliminary 

injunction in that case.  Stone v. Trump, No. 17-cv-2459 (D. Md.), Dkt. 249. 

 On January 30, 2019, “[b]ased on recent decisions by the D.C. Circuit and the Supreme Court” 
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this Court denied without prejudice all pending discovery motions.  Order 2, Dkt 188.  The Court 

then ordered the parties to meet and confer regarding the scope and breadth of discovery and 

instructed the parties to “particularly focus on how the scope and breadth of permissible discovery is 

affected by the D.C. Circuit’s determination that the Mattis Plan is not a continuation of the 2017 

Presidential Memorandum but is instead a new plan.”  Id.   

 On March 8, 2019, two judges from the D.C. Circuit issued separate opinions concurring with 

the Panel’s January 4, 2019 judgment.  Judge Williams explained that he would have precluded any 

further discovery in this case, noting that the court’s role in evaluating military policy is so 

circumscribed that extra-record evidence and discovery is “quite beside the point.”  Doe, 917 F.3d at 

736 (Williams, J., concurring in result) (quoting Goldman, 475 U.S. at 509).  Judge Wilkins explained 

that he would have carefully limited discovery to inquiring “about how military policies operated or 

what interests they served.”  Id. at 706 (Wilkins, J., concurring).   

 Between February 1, 2019 and March 28, 2019 the parties met and conferred on multiple 

occasions in an attempt to resolve the remaining discovery disputes.  On March 28, 2019, the parties 

submitted a joint status report outlining the progress they had made.  Dkt. 200.  As noted in the joint 

status report, in response to Plaintiffs’ request and in an effort to narrow the remaining discovery 

disputes, Defendants offered (1) to produce supplemental data involving military personnel diagnosed 

with gender dysphoria that was used to provide testimony to the House Armed Services Subcommittee 

on Military Personnel in February 2019, (2) to waive the deliberative process privilege over 

recommendations from the Services and the Surgeons General to then-Secretary Mattis related to the 

delay of the Carter accessions policy in June 2017, (3) to waive the deliberative process privilege over 

the emails between then-Secretary Mattis and third parties, and (4) to waive the deliberative process 

privilege over the final versions of the briefing presentations given by the Panel of Experts to the 

Deputy Secretary of Defense, the Vice Chairman of the Joint Chiefs of Staff, and the Secretary of 
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Defense.  Id. at 4–5.  On April 9, 2019, the Court held a telephone conference with the parties 

regarding the remaining discovery disputes.  Dkt. 202.  Following the telephone conference, the Court 

issued a Minute Order outlining the parties’ agreements and the remaining disputes.  Minute Order, 

Apr. 9, 2019.  The Court ordered the parties to meet and confer by April 16, 2019 and propose a 

briefing schedule for the remaining discovery disputes.  Id.  

 On April 16, 2019, the parties jointly proposed that Defendants would produce the documents 

that Defendants had offered to produce, see Dkt. 203, specifically Defendants would produce a 

“Vaughn Index” to Plaintiffs encompassing documents considered or generated by the Panel of 

Experts as well as communications to or from members of the Panel regarding their work, drafts of 

the Panel’s report communicated to any third parties and communications that followed the 

submission of the Panel’s report but predated the publication of the implementation plan, and that 

Plaintiffs would file a motion to compel documents still in dispute, to include any remaining dispute 

as to Defendants’ clawback of certain documents.  See id; Dkt. 200 at 4–6.  On April 16, 2019, the 

Court entered the parties’ proposed schedule.  Minute Order, Apr. 16. 2019.   

Defendants complied with the deadlines set in the Court’s April 16, 2019 Minute Order and 

produced the aforementioned documents and Vaughn indices.  On June 4, 2019, Plaintiffs filed the 

instant motion to compel, seeking documents “showing the raw data, personnel files, and field reports 

that underlie the statistical summaries and conclusions contained in Secretary Mattis’ report,” 

“documents that relate to the decision to delay the date of implementation of the accessions 

component of the Carter Policy to January 1, 2018,” and documents withheld pursuant to the 

deliberative process privilege.  See Pls.’ Mot. 1.  

On June 14, 2019, while the parties were briefing the instant dispute, the Ninth Circuit ruled 

on a similar discovery dispute involving the deliberative process privilege in the related Karnoski case.  

See Karnoski v. Trump, Nos. 18-35347, 18-72159, 2019 WL 2479442 (9th Cir. June 14, 2019).  The Ninth 
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Circuit granted Defendants’ petition for a writ of mandamus and vacated the district court’s discovery 

order “so that the district court may reconsider Plaintiffs’ discovery requests giving full consideration 

to the Executive’s Article II prerogatives.”  Id. at *20.  The Ninth Circuit cautioned that the 

“deliberative process privilege[,] although not absolute, require[s] careful consideration by the 

judiciary.”  Id.  The Ninth Circuit instructed the district court to “consider classes of documents 

separately when appropriate[,]” explaining that conducting a single deliberative process privilege 

analysis for multiple categories of documents was improper.  Id. at *19. 

The Ninth Circuit also concluded that the district court erred in striking Defendants’ motion 

to dissolve the preliminary injunction and explained that “the reasonableness of the 2018 Policy must 

be evaluated on the record supporting that decision and with the appropriate deference due to a 

proffered military decision.”  Id.  Even though the Ninth Circuit incorrectly concluded that “the 2018 

Policy discriminates on the basis of transgender status on its face,” id. at *14 n.18, the Ninth Circuit 

unequivocally stated that “the district court must apply appropriate military deference to its evaluation 

of the 2018 Policy,” id. at *15 (emphasis added). 

ARGUMENT 

“Plaintiff as the moving party bears an initial burden of informing the Court which discovery 

requests are the subject of the motion to compel, which of the responding party’s responses are 

disputed, why the responding party’s responses are deficient, why the responding party’s objections, 

if any, are not justified, and why the documents sought are relevant to the claims at issue in the action.” 

Ioane v. Spjute, 2015 WL 1874789, at *2 (E.D. Cal. Apr. 23, 2015); see also United States v. All Assets Held 

at Bank Julius Baer & Co., 202 F. Supp. 3d 1, 6 (D.D.C. 2016) (“The party seeking discovery must first 

demonstrate that the information sought is within the scope of discoverable information under Rule 

26.”).  Plaintiffs have not met their burden, and thus their motion to compel should be denied.   
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I. The D.C. Circuit’s Judgment and Concurring Opinions Indicate that the Discovery 
Plaintiffs Seek Is Inappropriate.  

As an initial matter, the D.C. Circuit’s judgment and concurring opinions call into question 

this Court’s prior conclusions concerning the scope of discovery in this case and indicate that the 

discovery Plaintiffs seek is inappropriate.   

Prior to the D.C. Circuit’s ruling, this Court denied Defendants’ motion to dissolve the 

preliminary injunction and also denied the parties’ cross-motions for summary judgment.  Dkts. 156, 

157, 159, 160.  The Court concluded that “summary judgment is not appropriate at this stage” because 

“the facts about the process leading up to the development of the [new policy] are both material and 

in dispute.”  Mem. Op. 13, Dkt. 160.  Citing to a now-vacated decision in the related case, Karnoski v. 

Trump, the Court explained that “the constitutionality of the challenged policy ‘necessarily turns on 

facts related to Defendants’ deliberative process.’”  Mem. Op. 13, Dkt. 160 (quoting Karnoski, 328 F. 

Supp. 3d at 1161–62, vacated and remanded by Karnoski, 2019 WL 2479442).  The Court further opined 

that the facts about the process leading up to the development of the new policy “go to the heart of 

the degree of deference owed, and the level of scrutiny to be applied, in this case.”  Id.   

In reversing this Court’s denial of Defendants’ motion to dissolve the preliminary injunction, 

the D.C. Circuit emphasized that in a constitutional challenge “to decisions by the executive and 

legislative branches regarding the composition and internal administration of combat-ready military 

forces” “courts must give great deference to the professional judgment of military authorities.”  Doe, 

755 F. App’x at 24 (citing Rostker, 453 U.S. at 67; Goldman, 475 U.S. at 507); see also Karnoski, 2019 WL 

2479442 at *20 (concluding that “the reasonableness of the 2018 Policy must be evaluated on the 

record supporting that decision and with the appropriate deference due to a proffered military 

decision”).  The D.C. Circuit reaffirmed that “[c]ourts ‘must be particularly careful not to substitute 

[their] own judgment of what is desirable . . . or [their] own evaluation of the evidence’” for that of 

the executive-branch decision maker “because [i]t is difficult to conceive of an area of governmental 
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activity in which the courts have less competence.”  Doe, 755 F. App’x at 24 (quoting Rostker, 453 U.S. 

at 68); see also id. at 24–25 (citing Trump v. Hawaii, 138 S. Ct. 2392, 2421–22, (2018) (upholding an 

executive order in part because it “reflect[ed] the results of a worldwide review process undertaken by 

multiple Cabinet officials and their agencies,” and explaining that “we of course do not defer to the 

Government’s reading of the” Constitution, but “the Executive’s evaluation of the underlying facts is 

entitled to appropriate weight, particularly in the context of litigation involving sensitive and weighty 

interests of national security and foreign affairs” (internal quotation marks omitted))); Karnoski, 2019 

WL 2479442, at *19 n.22 (“We note that in Trump v. Hawaii, 138 S. Ct. 2392, 2409 (2018), the Court 

held that ‘the 12-page Proclamation—which thoroughly describes the process, agency evaluations, 

and recommendations underlying the President’s chosen restrictions’—was sufficient to allow for 

judicial review.” (brackets omitted)). 

Applying these principles to this case, the D.C. Circuit stated that “as in Rostker and Goldman, 

any review must be ‘appropriately deferential’ in recognition of the fact that the Mattis Plan concerned 

the composition and internal administrative of the military.”  Doe, 755 F. App’x at 25.  The D.C. 

Circuit “acknowledge[d] that the military has substantial arguments for why the Mattis Plan complies 

with the equal protection principles of the Fifth Amendment” and “recognize[d] that the Mattis Plan 

plausibly relies upon the ‘considered professional judgment’ of ‘appropriate military officials.’”  Id. 

(quoting Goldman, 475 U.S. at 509).  Accordingly, the D.C. Circuit made clear that this Court must 

apply military deference in reviewing the new policy and that discovery about the process behind the 

development of the new policy is irrelevant to determining whether military deference applies.   

Moreover, as noted above, Judge Williams would have precluded any further discovery in this 

case.  Doe, 917 F.3d at 736 (Williams, J., concurring in result).  As Judge Williams explained, the court’s 

role in evaluating military policy is so circumscribed that extra-record evidence and discovery is “quite 

beside the point.”  Id. (quoting Goldman, 475 U.S. at 509).  Because the military deference “standard 

Case 1:17-cv-01597-CKK   Document 218   Filed 06/25/19   Page 14 of 49Case 2:17-cv-01297-MJP   Document 581-37   Filed 08/31/20   Page 15 of 50



13 

 

of review reflects [ ] separation of powers principles,” “it is ‘quite wrong’ and ‘palpably exceed[s]’ [the 

court’s] authority to ‘undertak[e] an independent evaluation of [ ] evidence, rather than adopting an 

appropriately deferential examination of the political branches’ ‘evaluation of that evidence.’”  Id. at 719–

20 (quoting Rostker, 453 U.S. at 81, 82–83) (alterations in original); see also id. (citing Hawaii, 138 S. Ct. 

at 2421–22 (declining in matters of national security to “substitute” the Court’s own “predictive 

judgments,” or its own “evaluation of the underlying facts,” for those of the [decisionmaker])); 

Karnoski, 2019 WL 2479442 at *14 n.18, *15 (unequivocally stating that “the district court must apply 

appropriate military deference to its evaluation of the 2018 Policy,” even after incorrectly concluding 

that “the 2018 Policy discriminates on the basis of transgender status on its face”).   

Additionally, Judge Williams explained that this Court’s contemplation of “a highly intrusive 

examination of the mental processes of the civilian and military leadership of a coordinate branch of 

government” reflects “wholly mistaken assumptions about the nature of constitutional review of 

military personnel policy.”  Doe, 917 F.3d at 707 (Williams, J., concurring in result).  Squarely rejecting 

“plaintiffs’ contention, accepted by the district court, that ‘[d]eference to military decisionmaking . . . 

depends on the actual exercise of independent military judgment[,]’” id. at 729, Judge Williams 

emphasized that “‘[t]he “Constitution itself requires’” deference to the military choices of the political 

branches[,]” id. at 730 (citing Rostker, 453 U.S. at 67; U.S. Const. art. II, § 1, cl. 1).   

For these reasons, “facts—about the process leading up to the development of the Mattis 

[policy]—are irrelevant to the judicial analysis of military personnel policy dictated by Supreme Court 

authority,” id. at 736 (citations omitted), and Plaintiffs’ argument that military policies are suspect 

unless they demonstrate independence “verges on weird,” id. at 730.  “Where, as here, plaintiffs cannot 

save their claims with any further discovery because the law so clearly forecloses their demands—both 

on the current record and with any additions that can plausibly be imagined—the court should not 

bless (or invite) a futile fishing expedition into the executive’s decisionmaking—especially of the 

Case 1:17-cv-01597-CKK   Document 218   Filed 06/25/19   Page 15 of 49Case 2:17-cv-01297-MJP   Document 581-37   Filed 08/31/20   Page 16 of 50



14 

 

intrusive sort contemplated by the district court.”  Id. at 737.  This is especially true because “‘judicial 

inquiries into . . . executive motivation represent a substantial intrusion into the workings of [a 

coordinate] branch[ ] of government.’”  Id. (quoting Vill. of Arlington Heights v. Metro. Housing Dev. Corp., 

429 U.S. 252, 268 n.18, (1977); see also id. at 736 (explaining that “[a]ny further proceedings—including 

a highly intrusive examination of the President’s mental processes—would thus be idle, or worse” 

(citations omitted)). 

Judge Wilkins disagreed with his colleague’s categorical bar on further discovery but explained 

that any discovery should be carefully limited to inquiring “about how military policies operated or 

what interests they served.”  Id. at 706 (Wilkins, J., concurring).  Judge Wilkins explained that “[e]ven 

in a facial challenge, discovery may be necessary where the impact of the regulation is unclear and 

disputed.”  Id. (citing Turner Broad. Sys., Inc. v. FCC., 512 U.S. 622, 667–68, (1994)).  In his view, 

“[c]ompelling military or executive officials to explain the operation and purpose of [parts of the new 

policy] would not improperly intrude upon [the Executive Branch’s] mental processes,” because “‘[i]t 

is the decision-making process that requires shielding from public scrutiny, not the decision itself once 

it has been acted on.’”  Id. at 705 (quoting 3 Weinstein’s Federal Evidence § 509.23 (2019)).  The type 

of “intrusions into executive decision making” that Plaintiffs seek has thus been squarely rejected by 

both judges, and there is no basis now to demand such intrusive discovery.  Compare id. at 736–37 

(Williams, J. concurring in result) with id. at 705–06 (Wilkins, J. concurring).   

In keeping with these principles, Defendants have produced an approximately 3,000-page 

administrative record providing the military justification for the policy at issue.  Defendants have also 

produced tens of thousands of documents, Plaintiffs have deposed several military officials, and 

Defendants have made available for deposition the Chair of the Panel of Experts to explain the 

operation of the policy and the interests it serves.  Further, in an effort to narrow discovery disputes, 

Defendants agreed to waive the deliberative process privilege over certain documents to accommodate 
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Plaintiffs’ requests.  See supra pp. 8–9.  If Plaintiffs continue to have questions about the “operation 

and purpose” of the policy notwithstanding DoD’s thorough report and the copious record explaining 

the operation and purpose of the Mattis policy, Doe, 917 F.3d at 705 (Wilkins, J. concurring), 

Defendants stand ready to explain it—including in sworn testimony.  But the intrusive discovery into 

the agency’s deliberations that Plaintiffs seek is neither necessary nor appropriate in this case. 

II. Plaintiffs Have Not Met Their Burden to Compel Additional Documents.  

A. Plaintiffs Cannot Compel Raw Data, Non-Party Medical Records, or 
Personnel Files. 

Plaintiffs’ motion first seeks to compel “documents showing the raw data, personnel files, and 

field reports that underlie the statistical summaries and conclusions contained in Secretary Mattis’ 

report and other prepared documents, including summary presentations provided to the review panel 

and the House Armed Services Committee, as well as any other data relating to the readiness and 

ongoing service of active duty service members diagnosed with gender dysphoria[.]”  Pls.’ Mot. at 1, 

8–10.  Plaintiffs’ motion to compel these documents should be denied. 

As a procedural matter, Plaintiffs have not served a proper discovery request for such 

documents, and thus Defendants have not yet had the opportunity to respond with formal objections 

in accordance with the Federal Rules of Civil Procedure.4  See Fed. R. Civ. P. 34(b).  To date, Plaintiffs 

                                                 

 
4 Plaintiffs’ motion to compel these documents is also premature because Plaintiffs did not meet and 
confer with Defendants after reviewing Defendants’ production, as was contemplated by the parties 
and the Court.  See Minute Order of April 9, 2019 (“First, Defendant has agreed to produce data 
generated after the development of the Mattis policy concerning service members who had been 
diagnosed with gender dysphoria. And, Plaintiffs have agreed to review the supplemental data prior 
to determining if a dispute remains.”).  This alone is enough to deny Plaintiffs’ motion to compel. See 
All Assets Held at Bank Julius Baer & Co., Ltd., 202 F. Supp. 3d 6 (“Failure to fulfill the [meet-and-
confer] requirements of Local Rule 7(m) is grounds for denial of a discovery motion.”).  Moreover, a 
proper meet and confer would have narrowed the issues before the Court, as Defendants would have 
informed Plaintiffs that Defendants have already produced some of the documents Plaintiffs are 
seeking to compel.  See Exh. 3, Declaration of Colonel Andreas Thum, USA (“Thum Decl.”), ¶ 14; 
Exh. 4, Declaration of Martha Soper (“Soper Decl.”), ¶ 2 n.1 (noting that some of the data Plaintiffs 
seek to compel was previously produced to Plaintiffs).   
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have only served one set of interrogatories and one set of requests for production, which were both 

served on December 15, 2017.  See Exh. 1, Pls.’ First Set of Interrogs.; Exh. 2, Pls.’ First Set of RFPs).  

And only two of Plaintiffs’ discovery requests specifically sought information related to the Panel of 

Experts.  See Exh. 2, RFP 20 (seeking “documents constituting, reflecting, or evidencing 

communications on or after September 14, 2017 between any Defendant and any member of the 

‘panel of experts’ or among the ‘panel of experts’ concerning service, inclusion, or exclusion of 

transgender people from military service, including, without limitation, any emails, meeting agendas, 

or meeting minutes”), RFP 21 (seeking “documents provided to, considered by, or generated by the 

‘panel of experts’ referenced in the Interim Guidance”).  Notably, neither of these requests 

encompasses the raw data, personnel files, and medical records that Plaintiffs now seek to compel.5   

But even assuming, arguendo, that Plaintiffs’ motion to compel such documents is procedurally 

proper, it should be denied.  Plaintiffs’ request seeks the disclosure of thousands of medical records 

and personnel files of non-party service members that are protected from disclosure by federal law.  

See, e.g., Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), 42 U.S.C. § 1320d 

et seq., and the Privacy Act, 5 U.S.C. § 552a, et seq.  This includes disclosure of over a thousand medical 

records of non-party service members diagnosed with gender dysphoria.  See Pls.’ Mot. 9.  Plaintiffs 

themselves recognized the importance of the privacy issues at stake in this litigation in seeking to 

                                                 

 
5 Plaintiffs’ assertion that the Court directed Defendants to produce “raw data, personnel files that 
include performance evaluations and assessments . . . and reports from the field” as well as “updated 
data regarding the readiness and performance of active duty service members diagnosed with gender 
dysphoria” in its Ap. 9, 2019 Minute Order is incorrect.  See Pls.’ Mot. at 8.  As explained in the March 
28, 2019 Joint Status Report, Defendants agreed to produce “supplemental data that was used to 
provide testimony to the House Armed Services Subcommittee on Military Personnel in February 
2019.”  Dkt. 200 at 5.  Defendants produced this supplemental data but declined to “generate new 
documents with updated versions of the data considered by the Panel of Experts.”  Id.  Plaintiffs never 
indicated that they were also seeking medical records, service records, evaluations, and reports from 
the field pertaining to individual service members, and Defendants would have objected in any event.   
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proceed under pseudonyms, Dkt. 2, and these privacy considerations should also be taken into account 

for much more intrusive materials from non-party service members.  Although an invasion of privacy 

can be mitigated by providing the material under a protective order and redacting the names of the 

service members, there is still a substantial risk of an unintentional disclosure of private medical 

information.  Exh. 5, Declaration of Terry Adirim, M.D., M.P.H., (“Adirim Decl.”), ¶ 11.  DoD itself 

chose not to incur this risk by using extracted data from its Military Health System Data Depository 

(“MDR”), rather than the underlying service member medical records, when conducting its own 

evaluation.  Id.   

Further, the discovery Plaintiffs seek runs afoul of military deference principles and is 

disproportionate to the needs of the case and thus outside the proper scope of discovery under the 

Federal Rules of Civil Procedure.  See Fed. R. Civ. P. 26(b)(1).  In particular, the documents Plaintiffs 

seek are irrelevant and would be unduly burdensome for Defendants to collect and produce.  Plaintiffs 

have not explained why these medical records, service records, evaluations, and field reports pertaining 

to individual service members are relevant to their facial challenge to the Mattis policy.  In their 

motion, Plaintiffs describe in detail what they believe is missing from Defendants’ production but only 

make cursory statements as to why such highly intrusive discovery is relevant to their case.  See, e.g., 

Pls.’ Mot. 9–10 (“Without the underlying data and information on which the government relies, 

Plaintiffs are restricted in being able to assess Defendants’ asserted justifications for the Mattis 

[policy].”).   

Indeed, service member medical and personnel records would not assist the Court in analyzing 

the official objectives of the Mattis policy, see Hawaii, 138 S. Ct. at 2420–23, nor would these 

documents shed light on the “operation and purpose” of the policy.  See Doe, 917 F.3d at 705–06 

(Wilkins, J., concurring in result) (explaining that the only additional discovery that should be 

permitted should be testimony “about how the policy operates and what military purposes it serves”).  
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In fact, Plaintiffs appear to seek such discovery for reasons that both Judge Williams and Judge Wilkins 

of the D.C. Circuit agreed were in conflict with Supreme Court precedent—to have their own experts 

attempt to recreate the study of military experts and offer a contradicting viewpoint.  Id. at 706 (“[T]he 

Court noted that it was improper for lower courts to consider plaintiff expert testimony that 

contradicted the military experts about whether the policies at issue were justified under the 

circumstances.” (citing Rostker, 453 U.S. at 80–81; Goldman, 475 U.S. at 509–10); id. at 728 (Williams, 

J., concurring in result) (“But when the Supreme Court instructed that we in the judiciary ‘must be 

particularly careful not to substitute . . . our own evaluation of evidence for a reasonable evaluation 

by’ the political branches, it meant it.” (quoting Rostker, 453 U.S. at 68)).   

Moreover, producing such material would be unduly burdensome and time consuming for the 

Department of Defense.  To create the summaries, charts, and documents presented to the Panel, 

DoD ran searches and extracted data from its MDR.  Adirim Decl. ¶ 5.  This system is a centralized 

data repository that receives data from more than 260 healthcare facilities and from the TRICARE 

Purchase Care program.  Id.  The MDR does not contain the actual medical records of service 

members but can be used to extract certain data points from medical records as was done in this 

instance for the Panel.  Id. at ¶¶ 6-10.  To meet Plaintiffs’ demands for the actual medical records of 

service members, documents DoD did not even collect because it would have constituted an undue 

burden and unwarranted cost, particularly given that the data is already collected in its MDR, “DoD 

would have to hire a third-party contractor at a cost of likely hundreds of thousands of dollars” and 

the process could take months or even a year to complete.  Id. at ¶ 12.  And because Plaintiffs’ review 

of medical records, service records, evaluations, and field reports cannot even be considered by the 

Court because it is “quite beside the point,” Doe, 917 F.3d at 728 (Williams, J., concurring in result) 

(quoting Goldman, 475 U.S. at 509), Plaintiffs’ request for the production of such material is grossly 

overbroad and disproportionate to the needs of the case.  See Fed. R. Civ. P. 26(b)(1). 
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B. Plaintiffs Cannot Compel Deliberations Regarding the June 2017 Accessions 
Delay. 

Next, Plaintiffs seek deliberative documents related to then-Secretary Mattis’ decision to delay 

implementation of the Carter Accessions Policy in June 2017.  See Pls.’ Mot. at 10–12.  Plaintiffs argue 

that Defendants’ assertion of the deliberative process privilege is overcome because they need this 

information to determine if that process “was based on independent military judgment.”  Id at 10.6  

The D.C. Circuit rejected this argument when it was advanced as to the Mattis policy, and its expansion 

to the earlier Carter accessions delay fares no better.   As the D.C. Circuit emphasized, in constitutional 

challenges “to decisions by the executive and legislative branches regarding the composition and 

internal administration of combat-ready military forces” “courts must give great deference to the 

professional judgment of military authorities.”  Doe, 755 F. App’x at 24 (citing Rostker, 453 U.S. at 67; 

Goldman, 475 U.S. at 507).  Accordingly, military deference applies to the Carter accessions delay just 

as it applies to the Mattis policy, and discovery into the deliberations behind the Carter accessions 

delay is irrelevant.  See supra pp. 11–15.  

Additionally, Defendants have already provided Plaintiffs with documents related to the Carter 

accessions delay.  See supra pp. 8–9 (explaining that in response to Plaintiffs’ request and in an effort 

to narrow discovery disputes, Defendants agreed to provide Plaintiff with the recommendations from 

the Services and the Surgeons General to then-Secretary Mattis related to the delay of the Carter 

accessions policy); Exh. 6, Decl. of Robert Easton (“Easton Decl.”), ¶ 15.  During the April 9, 2019 

status conference with the Court, the Court noted that Plaintiffs should review these documents to 

“see whether [they] support[] a further request on [Plaintiffs’] part.”  Tr. of Telephonic Status 

Conference, April 9, 2019, 9:8–11; see also id. at 14:10–12 (explaining that Plaintiffs should review the 

                                                 

 
6 Plaintiffs make no attempt to apply the proper balancing test to this category of documents.  See infra 
pp. 30–37; Hinckley v. United States, 140 F.3d 277, 286 (D.C. Cir. 1998).   
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provided documents to see if they “give[ ] [Plaintiff] a grounds to ask for something additional”).   

Notably, Plaintiffs have not explained how the documents they have already received give 

them any ground for additional discovery into the Carter accessions delay.  Plaintiffs cite to one Air 

Force document to support their argument that they have a “specific basis” for seeking additional 

deliberative documents to show that the decision to delay the implementation of the Carter accessions 

policy was not independent.7  See Pls.’ Mot. 1—11, 11 n.5; see also Pls. Exh. N.  However, this document 

does not support their motion to compel additional documents related to the accessions delay.  

Plaintiffs note that then-Secretary of the Air Force Wilson raised questions as to whether a delay or 

revision of the Carter policy was needed due to the “small numbers” of transgender service members, 

but Plaintiffs do not mention the two preceding lines from that email where the Secretary “accept[s] 

that deployability is an issue” and “accept[s] that stability is an issue.”  See Pls.’ Mot. 11 n.5; Rosenbaum 

Decl., Exh. N at 5.  Moreover, Defendants have already provided Plaintiffs the Air Force’s formal 

recommendation to then-Secretary Mattis regarding the accessions delay.  See Exh. 7, Department of 

the Air Force Response to Memorandum for the Secretaries of the Military Departments and Chiefs 

of the Military Services dated May 8, 2017.  Plaintiffs have not demonstrated any reason to compel 

additional deliberative documents regarding this military decision. 

III. Plaintiffs Have Not Overcome the Deliberative Process Privilege. 

Even assuming that some discovery is permissible in this case, Plaintiffs have already received 

all of the discovery that is proportional to the needs of the case, see Fed. R. Civ. P. 26(b)(1), see also 

Doe, 917 F.3d at 737 (Williams, J. concurring in result) (warning against intrusions into Executive 

Branch decisionmaking); id. at 705 (Wilkins, J. concurring) (recognizing Judge Williams’ concern to be 

legitimate and suggesting as further discovery only explanations of the operation and purpose of the 

                                                 

 
7 Plaintiffs also rely on Exhibit M.  However, as explained below, see infra pp. 42–43, Plaintiffs’ Exhibit 
M should not be considered by the Court.  
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new policy), and Plaintiffs have not overcome the deliberative process privilege.   

A.  The Deliberative Process Privilege 

The deliberative process privilege protects the Government’s decision-making process by 

shielding from disclosure documents “reflecting advisory opinions, recommendations and 

deliberations comprising part of a process by which governmental decisions and policies are 

formulated.”  NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975).  The privilege “reflects the 

commonsense notion that agencies craft better rules when their employees can spell out in writing the 

pitfalls as well as strengths of policy options, coupled with the understanding that employees would 

be chilled from such rigorous deliberation if they feared it might become public.”  Judicial Watch, Inc. 

v. United States Dep’t of Def., 847 F.3d 735, 739 (D.C. Cir. 2017) (citing Sears, 421 U.S. at 150); Dep’t of 

Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8–9 (2001) (“The deliberative process privilege 

rests on the obvious realization that officials will not communicate candidly among themselves if each 

remark is a potential item of discovery and front page news, and its object is to enhance the quality of 

agency decisions, by protecting open and frank discussion among those who make them within the 

Government.” (citation omitted)); Nat’l Sec. Archive v. C.I.A., 752 F.3d 460, 462 (D.C. Cir. 2014) (“If 

agencies were ‘to operate in a fishbowl, the frank exchange of ideas and opinions would cease and the 

quality of administrative decisions would consequently suffer.’” (quoting Dudman Commc’ns Corp. v. 

Dep’t of the Air Force, 815 F.2d 1565, 1567 (D.C. Cir. 1987))).  The privilege’s “‘ultimate purpose’” is to 

“‘prevent injury to the quality of agency decisions’ by allowing government officials freedom to debate 

alternative approaches in private.”  In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997) (quoting Sears, 

421 U.S. at 151).  “In other words, agency officials ‘should be judged by what they decided, not for 

matters they considered before making up their minds.’”  Nat’l Sec. Archive, 752 F.3d at 462–63 

(quoting Russell v. Dep’t of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982)). 

The deliberative process privilege covers documents and communications that are “pre-
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decisional and deliberative.”  Id. at 463 (citing Judicial Watch, Inc. v. FDA, 449 F.3d 141, 151 (D.C. Cir. 

2006)).  Pre-decisional documents are “prepared in order to assist an agency decisionmaker in arriving 

at his decision.”  Renegotiation Bd. v. Grumman Aircraft Eng’g Corp., 421 U.S. 168, 184 (1975)).  

“‘[D]eliberative’ . . . means, in essence, that the communication is intended to facilitate or assist 

development of the agency’s final position on the relevant issue.”  Nat’l Sec. Archive, 752 F.3d at 463 

(citing Russell, 682 F.2d at 1048).  Deliberative material “reflects the give-and-take of the consultative 

process,” by revealing the manner in which the agency evaluates possible alternative policies or 

outcomes.  Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980). 

“The deliberative process privilege is a qualified privilege and can be overcome by a sufficient 

showing of need.”  In re Sealed Case, 121 F.3d at 737.  “This need determination is to be made flexibly 

on a case-by-case, ad hoc basis.”  Id.  “[A]djudicating such an assertion of need requires a ‘balancing 

of the competing interests, taking into account factors such as the relevance of the evidence, the 

availability of other evidence, the seriousness of the litigation, the role of the government, and the 

possibility of future timidity by government employees.’”  Hinckley v. United States, 140 F.3d 277, 286 

(D.C. Cir. 1998) (quoting In re Sealed Case, 121 F.3d at 737–38).  The burden is on the “party opposing 

the privilege to establish that its need for the information outweighs the interest of the government in 

preventing disclosure of the information.”  Cobell v. Norton, 213 F.R.D. 1, 5 (D.D.C. 2003); Breiterman 

v. U.S. Capitol Police, 323 F.R.D. 36, 46 (D.D.C. 2017) (“The party seeking the document bears the 

burden of demonstrating the balance of interest tips in his or her favor.” (citation omitted)); see also 

Marriott Int’l Resorts, L.P. v. United States, 437 F.3d 1302, 1307 (Fed. Cir. 2006) (stating that a plaintiff 

must show a “compelling need” to overcome the privilege); Redland Soccer Club, Inc. v. Dep’t of Army, 55 

F.3d 827, 854 (3d Cir. 1995) (“The party seeking discovery bears the burden of showing that its need 

for the documents outweighs the government’s interest.”); United States v. Farley, 11 F.3d 1385, 1389 

(7th Cir. 1993) (stating that the plaintiff had to show a “particularized need” for specific documents 
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to overcome the privilege). 

B. Plaintiffs’ Contention that the Deliberative Process Privilege Does Not Apply 
as a Matter of Law Is Meritless. 

1. Plaintiffs’ Contention that the Deliberative Process Privilege 
Is Unavailable Due to Defendants’ Reliance on Deference to 
Military Judgment Is Meritless. 

Plaintiffs contend that Defendants are relying on the “defense” that deference is owed to 

military personnel decisions and thus, that Defendants cannot shield any deliberative information, 

whether from the process of developing the new policy or the process related to then-Secretary Mattis’ 

decision to delay the Carter accessions policy.  See Pls.’ Mot. 13–15.  However, this argument 

misapprehends the constitutional basis for judicial deference to Executive Branch decisions involving 

the military.  The D.C. Circuit decided this issue, holding that in constitutional challenges “to decisions 

by the executive and legislative branches regarding the composition and internal administration of 

combat-ready military forces” “courts must give great deference to the professional judgment of 

military authorities.”  Doe, 755 F. App’x at 24 (citing Rostker, 453 U.S. at 67; Goldman, 475 U.S. at 507).  

Accordingly, the D.C. Circuit made clear that this Court must apply military deference in reviewing 

the new policy and that discovery about the process behind the development of the new policy is 

inappropriate and irrelevant to determining whether military deference applies.  See supra pp. 11–15. 

This is because deference to military policy judgments stems from the Supreme Court’s 

recognition that the Constitution vests decisions as to the organization of the armed forces in the 

Executive and Legislative branches, Gilligan v. Morgan, 413 U.S. 1, 10 (1973), and that the “military 

constitutes a specialized community governed by a separate discipline from that of the civilian,” Orloff 

v. Willoughby, 345 U.S. 83, 94 (1953).  Judicial deference is thus applied whenever the challenged 

decision involves “the composition, training, equipping, and control of a military force.”  Morgan, 413 

U.S. at 10.   

Judicial deference to military decisions is not a “defense,” as Plaintiffs claim, but a 
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constitutionally mandated standard of review.  Rostker, 453 U.S. at 67 (“[T]he Constitution itself 

requires such deference . . . .”).  The application of military deference does not mean that the 

Government must automatically prevail in any litigation challenging a military policy, but it does mean 

“that constitutional challenges to military personnel policies and decisions face heavy burdens.”  

Thomasson v. Perry, 80 F.3d 915, 927–28 (4th Cir. 1996) (en banc) (citing Chappell v. Wallace, 462 U.S. 

296, 303–04 (1983)).  Thus, “the special status of the military has required, the Constitution has 

contemplated, Congress has created, and the Supreme Court has long recognized” that litigation 

involving a challenge to a military policy must be conducted differently than ordinary civil litigation.  

Id. at 928 (citation and alterations omitted).  Military deference is one way the Supreme Court has 

mandated such differing treatment.   

 And as the Supreme Court made clear in Rostker, the decision to apply military deference is 

based on the constitutional role in national defense and military affairs, not the quality of the 

policymaker’s decision.  See Rostker, 453 U.S. at 64–65 (“This is not, however, merely a case involving 

the customary deference accorded congressional decisions.  The case arises in the context of Congress’ 

authority over national defense and military affairs, and perhaps in no other area has the Court accorded 

Congress greater deference.”) (emphasis added)).   

Supreme Court cases since Rostker have similarly found that application of military deference 

requires a subject matter inquiry, not a factual inquiry into the decision-making process.  See Holder v. 

Humanitarian Law Project, 561 U.S. 1, 33–35 (2010) (“It is vital in this context ‘not to substitute . . . our 

own evaluation of evidence for a reasonable evaluation by the Legislative Branch.’”) (quoting Rostker, 

453 U.S. at 68, and referring to cases brought in the national security and foreign relations context); 

Rumsfeld v. Forum for Acad. & Institutional Rights, Inc., 547 U.S. 47, 58–59 (2006) (Roberts, C. J.) (“[A]s 

we recognized in Rostker, ‘judicial deference . . . is at its apogee’ when Congress legislates under its 

authority to raise and support armies.”) (quoting Rostker, 453 U.S. at 70)); Solorio v. United States, 483 
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U.S. 435, 447–48 (1987) (“As we recently reiterated, [j]udicial deference . . . is at its apogee when 

legislative action under the congressional authority to raise and support armies and make rules and 

regulations for their governance is challenged.”) (quoting Goldman, 475 U.S. at 508 and Rostker, 453 

U.S. at 70) (internal quotations omitted)); Goldman, 475 U.S. at 508 (“[J]udicial deference . . . is at its 

apogee when legislative action under the congressional authority to raise and support armies and make 

rules and regulations for their governance is challenged.” (quoting Rostker, 453 U.S. at 70)); Chappell, 

462 U.S. at 301–02 (in a case decided two years after Rostker, reiterating that when a “case arises in the 

context of Congress’ authority over national defense and military affairs, and perhaps in no other area 

has the Court accorded Congress greater deference” (quoting Rostker, 453 U.S. at 64–65) (emphasis 

added)); see also Winter v. NRDC, 555 U.S. 7, 24 (2008) (holding that military deference is applied in 

cases involving the “composition, training, equipping, and control of a military force”) (quoting 

Morgan, 413 U.S. at 10); Boumediene v. Bush, 553 U.S. 723, 832 (2008) (Roberts, C. J., dissenting) (“We 

have frequently stated that we owe great deference to Congress’s view that a law it has passed is 

constitutional.  That is especially so in the area of foreign and military affairs; ‘perhaps in no other 

area has the Court accorded Congress greater deference.’”) (quoting Rostker, 453 U.S. at 64–65) 

(citations omitted)); Hawaii, 138 S. Ct. at 2420 & n.5 (holding the “inquiry into matters of entry and 

national security is highly constrained[,]” and listing cases involving “immigration policies, diplomatic 

sanctions, and military actions” as examples when a rational basis review is applied.).  Plaintiffs’ 

contention that the deliberative process may be probed to test whether deference is due would stand 

the very doctrine of military deference on its head.  At the core of Plaintiffs’ flawed argument is an 

attempt to conflate the deference due to policies that result from the policy process with “deliberations” 

that led to the policy outcome.  The fact that deference is owed to a final military policy, which resulted 

from deliberations, does not negate protection of those internal deliberations.  Plaintiffs’ contention 

that Defendants are using the deliberative process privilege “as a sword and as a shield,” Pls.’ Mot. 13, 
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is thus plainly wrong.  The “sword/shield” concept applies where a party seeks to use privileged 

information to support its claims while simultaneously attempting to protect that very information 

from discovery.  But in relying on established law recognizing judicial deference to military judgments, 

Defendants are not relying on deliberative process information and thus not waiving privilege over 

that information.  Rather, Defendants are relying on the outcome of the deliberative process: DoD’s 

new policy and the accompanying 44-page report, which provides a detailed explanation for why, in 

the professional judgment of DoD, this policy is necessary to further military interests.  It is Plaintiffs 

who seek to turn reliance on the deference owed to military judgments into a sword that would 

eliminate deliberative process protections per se.  There is no support in the law for this sweeping 

proposition.8 

2. Plaintiffs’ Contention that the Deliberative Process Privilege 
Does Not Apply When Intent Is at Issue Is Meritless.   

Plaintiffs also argue that the deliberative process privilege does not apply in this case because 

“Plaintiffs’ [sic] allege that the process was discriminatory” and thus intent is at issue.  See Pls.’ Mot. 

15–16.  But the Supreme Court’s decision in Trump v. Hawaii strongly supports Defendants’ position 

                                                 

 
8 To the extent Plaintiffs are seeking all deliberative documents under this theory, see Pls.’ Mot. 27 
n.16, their argument not only goes beyond the scope of the Court’s orders to narrow discovery, it is 
also meritless.  Even if the application of military deference turned on factual issues, that would not 
mean that the deliberative process privilege should fall as to all deliberative documents.  Even under 
Plaintiffs’ theory, deliberative documents prior to the first meeting of the Panel of Experts, during the 
week of October 2, 2017, Dkt. 128-25, would be of no help to determine if the Panel acted 
“unthinkingly or reflexively and not for any considered reason” or whether the Panel “extensively 
considered” and made a “studied choice of one alternative in preference to another.”  Mem. Op. 12, 
Dkt. 160 (quoting Rostker, 453 U.S. at 72).  Nor would low-level deliberations among military staff 
who were not members of the Panel help Plaintiffs answer such factual questions.  Accordingly, an 
attempt to ascertain the answer to such questions does not justify the deliberative process privilege 
being overcome wholesale across thousands of documents over the course of multiple years.  Cf. 
Karnoski, 2019 WL 2479442, at *19 (“[T]he district court should consider classes of documents 
separately when appropriate.  It is not clear the district court did so in this case.  The district court 
appears to have conducted a single deliberative process privilege analysis covering all withheld 
documents, rather than considering whether the analysis should apply differently to certain 
categories.”). 
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that the intent of the government decisionmakers is not at issue and that the Court should instead 

analyze the official objectives of the current policy.  See 138 S. Ct. at 2420–23.  In Hawaii, the Supreme 

Court assessed the challenged policy on its own terms and rejected the theory that prior statements 

forever “contaminated” the proclamation with “impermissible discriminatory animus.”  Compare id. at 

2420–21, with id. at 2440 (Sotomayor, J., dissenting).  While recognizing that it “may consider plaintiffs’ 

extrinsic evidence,” the Court stated that it would “uphold the policy so long as it can reasonably be 

understood to result from a justification independent of unconstitutional grounds.”  Id. at 2420 

(majority op.).  In analyzing whether such a justification existed, the Court focused on the 

proclamation itself and the “multi-agency review” that supported it.  See id. at 2417, 2421; see also Doe, 

755 F. App’x at 24–25 (citing Hawaii, 138 S. Ct. at 2421–22 (upholding an executive order in part 

because it “reflect[ed] the results of a worldwide review process undertaken by multiple Cabinet 

officials and their agencies,” and explaining that “we of course do not defer to the Government’s 

reading of the” Constitution, but “the Executive’s evaluation of the underlying facts is entitled to 

appropriate weight, particularly in the context of litigation involving sensitive and weighty interests of 

national security and foreign affairs” (internal quotation marks omitted))). 

In arguing that “[t]he deliberative process privilege is [ ] inapplicable” because Plaintiffs allege 

that the process was discriminatory, Plaintiffs rely on In re Subpoena Duces Tecum Served on the Office of the 

Comptroller of the Currency, 145 F.3d 1422, 1424 (D.C. Cir. 1998) (partial reh’g, 156 F.3d 1279 (D.C. Cir. 

1998).  Pls.’ Mot. 15.  But the Ninth Circuit implicitly rejected relying on that decision in this context 

by explaining that the district court should conduct the balancing test, even though the plaintiffs there 

made the same allegations.  Karnoski, 2019 WL 2479442 at *9 (noting the plaintiffs’ reliance on In re 

Subpoena), at *19 (implicitly rejecting it).  That makes sense, as In re Subpoena did not involve a military 

policy concerning the composition of the fighting force, and thus the court did not apply the 

deferential standard required to review challenges to military policies.  See Hawaii, 138 S. Ct. at 2420 
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n.5; Doe, 755 F. App’x at 24 (emphasizing that in a challenge to military decisions, “courts must give 

great deference to the professional judgment of military authorities” (citing Rostker, 453 U.S. at 67; 

Goldman, 475 U.S. at 507).  And In re Subpoena did not state a categorical rule that in every circumstance 

where a plaintiff questions an agency’s motives, the plaintiff automatically overcomes the deliberative 

process privilege.9  Indeed, “[t]he privilege would be meaningless if all a litigant had to do was raise a 

question of intent to warrant disclosure.”  In re United States, 678 F. App’x 981, 990 (Fed. Cir. 2017); 

see also Utah Med. Prods. v. McClellan, No. 2:03-cv-525, 2004 WL 988877, *8 (D. Utah Mar. 31, 2004) 

(finding that a per se rule that the deliberative process privilege is inapplicable when a party challenges 

the decision-making process would lead plaintiffs to “recast [their] complaint as a challenge to the 

decision-making ‘process’”). 

Plaintiffs’ reliance on other cases that do not involve military policies is similarly misplaced.  

In four of the cases Plaintiffs cite for the proposition that the privilege does not apply when plaintiffs 

allege discrimination, the courts declined to apply the deliberative process privilege to “routine 

personnel decisions,” such as the decision to terminate a single employee, observing that the 

deliberative process privilege is intended to protect deliberations behind broad policy decisions—

precisely the kind of decision at issue here.  See United States v. Lake Cty. Bd. of Comm’rs, 233 F.R.D. 523, 

528 (N.D. Ind. 2005); Waters v. U.S. Capitol Police Bd., 218 F.R.D. 323, 324 (D.D.C. 2003) (finding that 

the deliberative process privilege did not apply to a document that “speaks to a particular 

                                                 

 
9 In re Subpoena, which involved a bankruptcy proceeding, held that the deliberative process privilege 
did not apply in a fraudulent transfer action in which the plaintiff was required to show that the 
transfers were made “with actual intent to hinder, delay, or defraud.”  145 F.3d at 1423 (citation 
omitted).  On rehearing, the D.C. Circuit clarified that its “holding that the deliberative process 
privilege is unavailable is limited to those circumstances in which the cause of action is directed at the 
agency’s subjective motivation.”  In re Subpoena Duces Tecum Served on Office of Comptroller of Currency, 156 
F.3d 1279, 1280 (D.C. Cir. 1998); see also In re Subpoena, 145 F.3d at 1424 (holding privilege inapplicable 
where “Congress creates a cause of action that deliberatively exposes government decisionmaking to 
the light”).   
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investigation,” and contrasting that situation with “the adoption of a policy that applies to all cases of 

a particular nature or type,” where the privilege would apply); McPeek v. Ashcroft, 202 F.R.D. 332, 335 

(D.D.C. 2001) (in a retaliation case, holding that the plaintiff was “simply wrong in asserting that the 

deliberative process privilege should yield in [that] case because of his claim of governmental 

misconduct” and repeating In re Subpoena’s holding in dicta); Jones v. City of Coll. Park, Ga., 237 F.R.D. 

517, 521 (N.D. Ga. 2006).  Further, the court in Jones applied a balancing test before ordering disclosure 

despite finding that “government intent is at the heart of the issue in this case”—contrary to Plaintiffs’ 

own position. 237 F.R.D. at 521.  In sum, none of the cases cited by Plaintiffs provides any basis for 

deviating from the Supreme Court’s instruction in Hawaii that a policy of this sort be assessed based 

on its own stated justifications, not the purported intent behind it. 138 S. Ct. at 2417–23. 

Finally, Plaintiffs rely on discovery orders in two related cases, Stone v. Trump, 356 F. Supp. 3d 

505, 510, 514 (D. Md. 2018), and Karnoski v. Trump, 328 F. Supp. 3d 1156, 1161–62 (W.D. Wash. 

2018).  See Pls.’ Mot. 15–16.  However, on June 17, 2019, the Ninth Circuit issued a writ of mandamus 

and “vacate[d] the district court’s discovery order [that directed, among other things, disclosure of all 

of Defendants’ deliberative documents], so that the district court may reconsider Plaintiffs’ discovery 

requests giving full consideration to the Executive’s Article II prerogatives.”  Karnoski, 2019 WL 

2479442, at *16–*19.10   

Accordingly, the authority on which Plaintiffs rely to foreclose application of the privilege as 

a matter of law in this case is inapposite and distinguishable from the circumstances here, where 

deliberations on a military personnel policy are at issue. 

                                                 

 
10 The Stone Court relied on the same flawed reasoning as the Karnoski district court, but stayed its 
ruling pending the Ninth Circuit’s decision in Karnoski.  In light of the Ninth Circuit’s recent ruling, 
Defendants intend to seek reconsideration.  See Stone v. Trump, No. 17-cv-2459 (D. Md.), Dkt. 255.  
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C. The Balancing Test Weighs in Favor of Upholding Defendants’ 
Privilege Claims. 

Next, Plaintiffs argue that the deliberative process privilege is overcome by their need for the 

information.  Pls.’ Mot. 16–19.  However, Plaintiffs have a heavy burden of showing a compelling and 

particularized need for the documents and information they seek.  See Cobell, 213 F.R.D. at 5; Marriott 

Int’l Resorts, 437 F.3d at 1307; Farley, 11 F.3d at 1389; Viet. Veterans of Am. v. C.I.A., No. 09-cv-37, 

2011 WL 4635139, at *10 (N.D. Cal. Oct. 5, 2011).  They cannot meet that burden here.  As an initial 

matter, Plaintiffs have not applied the balancing test to any specific documents, nor have they made 

clear whether they are seeking to compel all of the documents on Defendants’ five Vaughn Indices, 

which encompass over a thousand documents from DoD and the Services, as well as all of the 

documents on Defendants’ clawback log, or a narrower subset of those documents.11  Instead, 

Plaintiffs make generic arguments about the balancing of the applicable factors.  However, these 

generic arguments, which do not specifically identify or address particular documents and instead 

apply the balancing test en masse, are insufficient to overcome Defendants’ claims of deliberative 

process privilege.  See Karnoski, 2019 WL 2479442 at *19–*20 (granting Defendants’ petition for a writ 

of mandamus and vacating the district court’s discovery order, which erroneously conducted the 

balancing test en masse to determine that the deliberative process privilege had been overcome for 

thousands of Defendants’ deliberative documents); In re United States, 678 F. App’x at 987 (finding that 

a “document-by-document” analysis is required in assessing claims that the deliberative process 

                                                 

 
11 Indeed, during the April 9, 2019 teleconference, the Court indicated that the parties “should both 
go back and take a look at [the clawback material] and see if there are issues that can be narrowed.”  
Tr. of Teleconference, 24:10-12.  Both parties agreed during the teleconference that there was likely 
room for compromise on the clawback documents.  However, Plaintiffs did not reach out to 
Defendants to meet and confer about which clawback documents they were challenging.  In any event, 
the documents on Defendants’ clawback log are pre-decisional and deliberative, and their release 
would “have a chilling effect on the Army’s personnel when developing forthcoming policies, and 
thus an adverse effect on the quality and integrity of the Army’s future decision making processes.”  
Exh. 3, Thum Decl. ¶ 13; see also id. ¶¶ 4–8, 12–13. 
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privilege has been overcome). 

Instead of applying the balancing test to specific documents, Plaintiffs argue that they are 

“entitled” to broad categories of documents, such as “documents that show the options considered 

by the [Panel of Experts].”  Pls.’ Mot. 12-13.  However, Plaintiffs do not even attempt to apply the 

balancing test to this category of documents.  Instead, Plaintiffs argue that because they “seek to show 

that the Mattis [policy] was not based on independent military judgment,” they are “entitled” to these 

documents.  Id. at 12.  However, this argument has been squarely rejected by the D.C. Circuit and is 

contrary to Supreme Court precedent governing judicial review of military policies.  See supra pp. 11–

15, 23–26.  

In any event, even if the Court were to consider Plaintiffs’ generic arguments, any balancing 

of the applicable factors would not justify the disclosure of all of the documents on Defendants’ five 

Vaughn Indices and all of the documents on Defendants’ clawback log.   

 Relevance of the evidence.  Relying on this Court’s opinion denying summary 

judgment to both parties, Plaintiffs argue that the information they seek goes “to the heart of the 

degree of deference owed, and the level of scrutiny to be applied.”  Pls.’ Mot. 16 (quoting Mem. Op. 

at 13, Dkt. 160).  This argument merely reiterates Plaintiffs’ argument that the deliberative process 

privilege does not apply in this case because the degree of military deference is a factual question.  As 

demonstrated above, this argument has been squarely rejected by the D.C. Circuit and is contrary to 

Supreme Court precedent governing judicial review of military policies.  See supra pp. 11–15, 23–26.  

In any event, Plaintiffs’ generalized assertion of need for “[i]nformation concerning the delay 

of the open accessions policy, the work of the [Panel of Experts], and the development of the Mattis 

[policy],” Pls.’ Mot. 16, is far from the “strong showing of relevance” and particularized need required 

to overcome the privilege for each and every document on Defendants’ five Vaughn Indices, Viet. 

Veterans of Am., 2011 WL 4635139, at *10; see also Marriott Int’l Resorts, L.P., 437 F.3d at 1307; Farley, 
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11 F.3d at 1389.  “Information concerning the delay of the open accessions policy, the work of the 

[Panel of Experts], and the development of the Mattis [policy],” Pls.’ Mot. 16, would encompass 

thousands of deliberative documents created over the course of nearly two years and spanning two 

different administrations.  It would include documents from across the Department of Defense and 

the Services involving communications among officials at different levels at different times with 

respect to different decisions.  And the documents include not only communications involving the 

Secretary of Defense and his closest aides, but a host of lower-level communications throughout the 

Department.  These documents are not susceptible to a one-size-fits-all analysis.  See Karnoski, 2019 

WL 2479442, at *19 (explaining that the district court “should consider classes of documents 

separately when appropriate”  and that conducting a single deliberative process privilege analysis for 

multiple categories of documents was improper); Coastal States Gas Corp., 617 F.2d at 867 (“[T]he 

deliberative process privilege is so dependent upon the individual document and the role it plays in 

the administrative process.”); In re United States, 678 F. App’x at 987 (noting “document-by-document” 

analysis required in assessing claims that the deliberative process privilege has been overcome).   

In sum, Plaintiffs have not proper applied the balancing test to specific documents or to 

discrete groups of documents, let alone provided any specific information regarding why their need 

for such documents outweighs Defendants’ interest in non-disclosure.  Their failure to do so should 

preclude disclosure of any of Defendants’ deliberative documents. 

The availability of other evidence.  Aside from failing to demonstrate a particularized need for 

any specific document or information, Plaintiffs have available to them ample discovery, including 

over 30,000 non-privileged documents and responses to Plaintiffs’ discovery requests.  Plaintiffs have 

also had ample opportunity to take depositions, but have taken only five depositions in this case and 

have chosen thus far not to depose the chair of the Panel of Experts, Mr. Anthony Kurta.  See Carl 

Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 328 (D.D.C. 1966) (“Necessity for production is 
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sharply reduced where an available alternative for obtaining the desired evidence has not been 

explored.”). 

Plaintiffs argue that they “have no reason to expect that the evidence concerning the 

deliberations that resulted in the Mattis [policy] exist anywhere other than in Defendants’ possession.”  

Pls.’ Mot. 17.  They further argue that they cannot proceed with additional depositions because 

Defendants will instruct their witnesses not to answer Plaintiffs’ questions that seek information 

subject to the deliberative process privilege.  However, these arguments miss the point.  When 

evaluating this factor, the focus is on the availability of other non-privileged evidence to which 

Plaintiffs have access, not whether Plaintiffs can obtain precisely the same privileged deliberative 

information from another source.  See Hinckley, 140 F.3d at 286 (declining to find that the deliberative 

process privilege was overcome upon noting that “the Hospital has already given Hinckley access to 

a tremendous amount of information, including all of the evidence that was before the Review Board 

as well as the Review Board’s final decision and explanation for it”). 

Nor is there any merit to Plaintiffs’ assertion that depositions would not be productive at this 

stage in the litigation.  Consistent with Judge Wilkins’s view of how discovery should proceed in this 

case, Plaintiffs could depose agency officials and ask them “to explain the operation and purpose” of 

the new policy without “improperly intrud[ing] upon [the Executive Branch’s] mental processes.”  Doe, 

917 F.3d at 705 (explaining that “‘[i]t is the decision-making process that requires shielding from public 

scrutiny, not the decision itself once it has been acted on’” (quoting 3 Weinstein’s Federal Evidence 

§ 509.23 (2019))).  For example, Plaintiffs could avoid seeking information subject to the deliberative 

process privilege (such as whether the Panel considered certain options) by asking whether the Panel 

of Experts’ review process was constrained or predetermined.  

Most importantly, the reasoning and evidence behind the Department’s new policy is set forth 

in the Department’s Report and Recommendations, and Defendants have produced an administrative 
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record to Plaintiffs that comprises over 3,000 pages of supporting documentation for that policy.  That 

administrative record contains the Panel’s meeting minutes as well as the materials considered by the 

Panel prior to the formulation of its recommendation to the Secretary of Defense.  See Doe, 917 F.3d 

at 737 (Williams, J., concurring in result) (explaining that the court’s role in evaluating military policy 

is so circumscribed that extra-record evidence and discovery is “quite beside the point”  (quoting 

Goldman, 475 U.S. at 509)); Steffan v. Cheney, 920 F.2d 74, 76 (D.C. Cir. 1990) (per curiam) (finding that 

judicial review of military policies should be “confined to ‘[t]he grounds . . . upon which the record 

discloses that [the] action was based’” (quoting SEC v. Chenery Corp., 318 U.S. 80, 87 (1943)); see also 

Hawaii, 138 S. Ct. at 2420 (upholding presidential proclamation based solely on its text); Steffan v. Perry, 

41 F.3d 677, 699–700 (D.C. Cir. 1994) (Randolph, J., concurring) (finding that review should be limited 

to the agency record and that the mental processes of military decision-makers should not be probed); 

Pruitt v. Cheney, 963 F.2d 1160, 1166–67 (9th Cir. 1992) (“Finally, the Army urges that we should defer 

to the military judgment.  We readily acknowledge, as we must, that military decisions by the Army 

are not lightly to be overruled by the judiciary.  That admonition, however, is best applied in the 

process of judging whether the reasons put forth on the record for the Army’s discrimination against 

Pruitt are rationally related to any of the Army’s permissible goals.” (citing Rostker, 453 U.S. at 64–69; 

Goldman, 475 U.S. at 507)).  Taken together, the availability of other evidence strongly undercuts 

Plaintiffs’ demand to probe the mental processes of agency officials.  See Hinckley, 140 F.3d at 286 

(declining to find that the deliberative process privilege was overcome upon noting that “the Hospital 

has already given Hinckley access to a tremendous amount of information, including all of the 

evidence that was before the Review Board as well as the Review Board’s final decision and 

explanation for it”); Utah Med. Prods., 2004 WL 988877 at *5 (finding that even though the requested 

document was relevant to plaintiff’s claims, the production of a “fifteen-volume administrative 

record” and other documents “all provided [the plaintiff] with a clear explanation” as to why the 
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agency took an enforcement action).12   

The extent to which disclosure would hinder frank and independent discussion regarding 

contemplated policies and decisions.  This factor strongly weighs against wholesale waiver of the 

deliberative process privilege for over a thousand documents, especially since Plaintiffs have not made 

any effort to identify or show any particular need for any specific documents.   

Disclosure of over a thousand deliberative documents from the Department of Defense and 

the Services covering multiple policies plainly risks chilling future policy discussions on sensitive 

personnel and security matters that require free and frank communication within the highest ranks of 

the Department and the military.  See Exh. 6, Easton Decl. ¶ 24–28; Exh. 3, Thum Decl., ¶¶ 12–13 

(“Disclosure would . . . have a chilling effect on the Army’s personnel when developing 

forthcoming policies, and thus an adverse effect on the quality and integrity of the Army’s future 

decision making processes.”); Exh. 8, Declaration of Grant E. Lattin (“Lattin Decl.”), ¶¶ 5–7 

(“Compelled disclosure of the preliminary analysis demanded by Plaintiffs would inhibit the 

candor and effectiveness of subject matter experts assigned to make recommendations and 

develop military personnel policies.”); Exh. 4, Soper Decl., ¶¶ 4–6 (“Without assurance that their 

opinions on aspects of transgender policy would be protected from disclosure, individuals will be 

much more likely to withhold their participation and honest views in the future.”).  Indeed, the 

                                                 

 
12  The next factors in the balancing test are the role of the Government in the litigation and the 
seriousness of the litigation.  See Hinckley, 140 F.3d at 286 (quoting In re Sealed Case, 121 F.3d at 737–
38).  There is no dispute that the Government’s policy is at issue or that this case, which involves a 
military policy that affects national security, is a serious one.  But these factors do not outweigh the 
Government’s strong interests in non-disclosure, especially given the availability of other evidence and 
Plaintiffs’ failure to articulate a need for any particular document.  See Hinckley, 140 F.3d at 286 (“[T]he 
balance weighs strongly against granting . . . access to the [agency’s] internal deliberations, 
notwithstanding the seriousness of the present litigation.”); Agility Pub. Warehousing Co. v. Dep’t of Def., 
110 F. Supp. 3d 215, 222 (D.D.C. 2015) (finding that although the case was serious, “this single factor 
cannot outweigh the others stacked against it”). 
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Ninth Circuit vacated the Karnoski district court’s discovery order granting plaintiffs’ motion to 

compel and directed that district court to give “careful consideration” of the “military’s interest in full 

and frank communication about policy-making,” which “raises serious—although not 

insurmountable—national defense interests.”  Karnoski 2019 WL 2479442 at *19.     

The chilling effect would be especially severe in this case given the breadth of Plaintiffs’ 

request.  Plaintiffs are seeking “all documents considered or generated both during the panel review 

process and between the conclusion of the review process and the adoption of Secretary Mattis’ plan, 

including documents considered or generated by the [] Panel, communications to or from members 

of the [] Panel regarding their work, drafts of the [] Panel’s report communicated to any third parties, 

and communications that post-date the [] Panel’s report but pre-date the Mattis [policy].”  Pls.’ Mot. 

27.  This would encompass, for example, candid advice given to then-Secretary Mattis by the Deputy 

Secretary of Defense on the topic of the transgender military service—the kind of sensitive advice 

that, if disclosed, could diminish his subordinates’ willingness to present their candid views to the 

Secretary in the future.  See Fed. Open Mkt. Comm. of the Fed. Reserve Sys. v. Merrill, 443 U.S. 340, 360 

(1979) (documents “shielded by executive privilege remain privileged even after the decision to which 

they pertain may have been effected, since disclosure at any time could inhibit the free flow of advice”); 

Coastal States Gas Corp., 617 F.2d at 866 (one purpose of the deliberative process privilege is “to assure 

that subordinates within an agency will feel free to provide the decisionmaker with their uninhibited 

opinions and recommendations without fear of later being subject to public ridicule or criticism”).  If 

subordinates are chilled from providing their candid views on future policy matters to the Secretary 

of Defense and military leaders, the overall quality of the decision-making process will be affected, 

potentially leading to a direct negative impact to national security.  See Exh. 6, Easton Decl. ¶ 27 (“The 

lack of essential input would degrade DoD’s decision-making process and could expose the 

nation to greater overall risk.”); Exh. 3, Thum Decl. ¶¶ 12–13 (“Without this full and frank 
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discourse, the integrity of the Army’s decision making processes suffers.”); Exh. 8, Lattin Decl. 

¶¶ 5–7 (“Without such discourse, the Navy’s ability to implement high quality, mission-enabling 

policies will suffer.”); Exh. 4, Soper Decl. ¶ 4 (“Disclosure of these documents . . . would have a 

negative effect on the quality of the Air Force’s policymaking process.”).  Such harm to the core 

Government responsibility to protect its citizens should carry overwhelming weight. 

D. Defendants Properly Withheld Pre-decisional and Deliberative Materials 
Subject to the Deliberative Process Privilege. 

1. The Materials Withheld by Defendants Are Pre-Decisional.  

Plaintiffs next assert that the Government has “improperly withheld post-decisional 

communications.”  Pls.’ Mot. 19.  They point out that some of the Government’s withholdings 

concern “implementation,” and contend that such documents are, “by definition, post-decisional and 

thus not deliberative.”  Id. at 21.  But this argument misunderstands the law governing the deliberative 

process privilege.  First, it fails to recognize that documents generated after a decision has been made 

can be predecisional for subsequent decisions.  See Judicial Watch, Inc. v. FDA, 449 F.3d 141, 151 (D.C. 

Cir. 2006) (“[D]ocuments dated after [a decision was made] may still be predecisional and deliberative 

with respect to other, nonfinal agency policies.”); Judicial Watch, Inc. v. U.S. Dep’t of Homeland Sec., 

841 F. Supp. 2d 142, 162 (D.D.C. 2012) (Kollar-Kotelly, J.) (“[E]ven documents dated after a 

decision has been made may still be eligible for protection under the deliberative process 

privilege.”).  Second, it ignores that deliberations concerning policy “implementation” can relate to 

later decisions about how to execute a particular policy, and thus can be protected by the deliberative 

process privilege.  See Bloche v. Dep’t of Defense, 279 F. Supp. 3d 68, 83 (D.D.C. 2017) (finding that 

DoD’s discussion of “how [a] current policy is implemented and potential recommendations for 

changes are properly characterized as predecisional and deliberative”).  Indeed, “[e]ven after a 

path has been cut by an agency, it is the very process of debating, shaping, and changing a . . . 

policy that needs candor, vigorous to-and-fro, and freedom of expression.”  Judicial Watch, 841 F. 
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Supp. 2d at 162 (Kollar-Kotelly, J.) (quotation omitted). 

Here, Plaintiffs cite documents relating to the Services’ efforts to implement the Carter 

accessions policy by January 1, 2018—as required by the preliminary injunctions in this and the 

related cases—and argue that such documents are post-decisional because, in broad strokes, the 

accessions policy already had been decided.  Pls.’ Mot. 20–21.  Again, this argument finds no 

support in the law; deliberations related to the implementation of the Carter accessions policy 

still reflect the give and take of agency policymaking and qualify as pre-decisional.   

Plaintiffs’ argument is also contrary to the facts.  Once the district courts ruled that the 

accessions policy had to be implemented by January 1, 2018, the Services “had to rapidly develop 

a plan to effectively and efficiently begin accessing transgender applicants in a standardized 

manner.”  Exh. 3, Thum Decl. ¶ 7.  This required staff officials to issue “recommendations and 

proposed courses of action for how to implement the court orders”—content that is indisputably 

deliberative and pre-decisional.  Id.; see also Exh. 8, Lattin Decl. ¶ 12 (“[W]hen DoD or a federal 

court directs the Navy to implement a policy, the Navy then undertakes a deliberative process to 

decide how to best implement that policy.”); Exh. 6, Easton Decl. ¶ 21 (“[T]he decision-making 

process for any major policy decision, such as a recommended policy on military service by 

transgender individuals, includes numerous ancillary considerations about how and when the 

policy would be implemented, and each of those additional decisions and accompanying 

processes are also deliberative in nature.”); Exh. 4, Soper Decl. ¶ 8–10.   

Consider Plaintiffs’ own examples.  They point to documents labeled “Deliberative email 

conversation regarding clarifying guidance to USMEPCOM[13] on processing applicants who are 

applying to the military under the DoD’s transgender policy.” Rosenbaum Decl., Exh. A at 7 

                                                 

 
13 United States Military Entrance Processing Command. 
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(entries for USDOE00083070; USDOE00083071); Pls.’ Mot. 20.  These documents are clearly 

pre-decisional to later decisions about what guidance should be developed and provided to 

USMEPCOM. See Exh. 6, Easton Decl. ¶ 20 (explaining that the documents “contain[] underlying 

reasoning used by DoD personnel in the development and eventual publication of guidance to 

US Military Entrance Processing Command”).  Likewise, documents labeled as “Deliberative 

email conversation between DoD personnel regarding products that were developed in 

conjunction with the transgender policy for senior leader briefings,” Rosenbaum Decl., Exh. A 

at 5; Pls.’ Mot. 20, similarly “reflect the real-time thoughts and deliberations of senior DoD 

personnel as they worked to develop and refine the Department’s policy.”14  Exh. 6, Easton Decl. 

¶ 21; see also Judicial Watch, 841 F. Supp. 2d at 162 (Kollar-Kotelly, J.) (finding documents were 

part of a “continuing process of examining [agency] policies” and therefore privileged).  

Accordingly, contrary to Plaintiffs’ characterization, the documents they seek do not 

reflect an agency “simply stat[ing] or explain[ing] a decision the government has already made.” 

Pls.’ Mot. 21 (quoting In re Sealed Case, 121 F.3d at 737).  Nor do they merely show the agency’s 

“formal or informal policy on how it carries out its responsibilities.”  Id. at 20–21 (quoting Public 

Citizen, Inc. v. Off. of Mgmt. and Budget, 598 F.3d 865, 875-76 (D.C. Cir. 2010)).  Rather, they reflect 

that the agency is engaged in a continual process of implementing and evaluating its policies—a 

process plainly protected by the deliberative process privilege.  

Finally, Plaintiffs contend that certain documents cannot be privileged because they 

                                                 

 
14 The same is true of documents concerning the “rescission” of transgender policy, Pls.’ Mot. 21, 
which reflect ongoing agency evaluation of previous decisions, see, e.g., Exh. 3, Thum Decl. ¶ 9 
(“[E]ven once a final policy is announced, the Army continually engages in a process of assessing the 
policy’s effectiveness in order to determine whether the policy should be modified in any way or 
rescinded.” (emphasis added)).   
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postdate either the Panel of Experts’ final vote or the date of then-Secretary Mattis’ 44-page 

report.  Pls.’ Mot. 21–22.  Setting aside the fact that such documents may nonetheless relate to later 

decisions about policy implementation or reevaluation, “even post-decisional documents properly fall 

under the deliberative process privilege when they recount or reflect pre-decisional deliberations.”  

Judicial Watch, 841 F. Supp. 2d at 163 (Kollar-Kotelly, J.).  Here, the example Plaintiffs cite of January 

10, 2018 communications between high-level officials from the Navy and DoD, see Pls.’ Mot. 21–22, 

reflect prior deliberations because, among other things, they include a prior dissenting opinion from 

the review panel’s majority recommendation.  See Rosenbaum Decl., Exh. C at 2 (entry for document 

titled “TG Dissenting opinion (Dee 14 Dec 2017).pdf”).  

2. The Materials Withheld by Defendants Are Deliberative.  

Plaintiffs’ argument that Defendants have improperly withheld certain factual information 

fares no better.  Pls.’ Mot. 22–23.  Although purely factual material is not ordinarily protected from 

disclosure, where factual material is “so inextricably intertwined with the deliberative sections of 

documents that its disclosure would inevitably reveal the government’s deliberations,” the government 

may permissibly withhold such material.  In re Sealed Case, 121 F.3d at 737; see, e.g., Citizens for 

Responsibility & Ethics v. DHS, 514 F. Supp. 2d 36, 46 (D.D.C. 2007) (finding factual reports and 

timelines of events were privileged because they were inextricably intertwined with DHS’s policy 

for its ongoing response to Hurricane Katrina).  Applying this standard, Defendants properly 

determined that any factual information contained within the documents they withheld was closely 

and inextricably intertwined with Defendants’ deliberations.  See Exh. 6, Easton Decl. ¶ 23 (referring 

to documents “contain[ing] deliberative information that is closely and inextricably intertwined 

with factual information such it that renders the entire document deliberative.”); Exh. 3, Thum 

Decl. ¶ 11 (“[N]one of the documents contain purely factual information.  Instead, any factual 

material in the documents is intertwined with deliberations.”); Exh. 8, Lattin Decl. ¶ 13 (explaining 
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that the documents Plaintiffs claim contain factual material instead “contain deliberative material 

that is not purely factual”); Exh. 4, Soper Decl. ¶ 16 (similar).   

Nevertheless, Plaintiffs point to descriptors like “information briefing” to argue that 

documents so labeled must contain standalone factual information.  Pls.’ Mot. 22.  But Plaintiffs offer 

no support for their speculation, and, indeed, the examples they present only demonstrate why 

Defendants’ withholdings were proper.  Plaintiffs cite, for instance, a PowerPoint presentation titled 

“Non-deployable working group information briefing to the Review Panel of experts.”  Pls.’ Mot. 22.  

But as explained in DoD’s declaration, this presentation conveyed the progress of a working group 

and “provid[ed] policy recommendations on the non-deployable population.”  Exh. 6, Easton Decl. 

¶ 13.  Accordingly, any factual information in the briefing was so “closely and inextricably 

intertwined” with deliberative information that “the entire document [was] deliberative.”  Id. at 

¶ 23.   

Plaintiffs also cite two emails with the subject line “Transgender framework questions” 

and a description that includes “development of requests for information for transgender 

accessions.”  Pls.’ Mot. 23.  However, as the Navy’s declaration explains, the responses in the 

email are to questions relating to topics including “how the [transgender] policy fits into the 

military’s broader goals such as deployability, the extent to which transgender identity can be 

separated [from] gender dysphoria, how treatment for gender dysphoria should compare to 

treatment for other psychiatric conditions, and how to address the practical logistics of gender 

transition when it comes to berthing, showers, and bathrooms.”  Exh. 8, Lattin Decl. ¶ 13.  

Answers to such questions regarding “how” to proceed as a matter of military policy would 

indisputably reveal the underlying opinions of the person responding and the deliberations of 

those involved in the conversation.  This is a classic example of factual material inextricably 

intertwined with deliberations and subject to the deliberative process privilege.  
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IV. Defendants Did Not Waive Privilege by Inadvertently Producing Plaintiffs’ Exhibit 
M. 

Plaintiffs argue that Defendants have intentionally waived privilege over the litigation risk 

memorandum attached to Plaintiffs’ motion as Exhibit M and that Defendants must now produce 

documents related to the subject matter of this memorandum.  Pls.’ Mot. 23.  However, this 

document—which is quintessential attorney work product and also protected from disclosure under 

the deliberative process privilege and the attorney-client privilege—was inadvertently produced and is 

now subject to separate clawback litigation.15  Indeed, numerous versions of this document were 

processed for production and were withheld for privilege.  Promptly after learning that this document 

was inadvertently disclosed, Defendants sent Plaintiffs a notice of recall to claw back the document 

on June 7, 2019.  See Exh. 9, Defendants’ Notice of Recall for Inadvertently Disclosed Privileged 

Document.  Accordingly, Defendants did not waive privilege over this document, much less over 

related documents.   

Additionally, the vast majority of documents that Plaintiffs seek to compel under the subject 

matter waiver doctrine were withheld based on multiple privileges.16  See Rosenbaum Decl., Exh. O.  

Accordingly, even if Defendants had waived the attorney-client privilege over the litigation risk 

memorandum, this would not waive separate privileges, such as the deliberative process privilege or 

the presidential communications privilege, for related documents.  Cf. In re Sealed Case, 121 F.3d at 741 

(explaining that there is no subject matter waiver for “executive privileges generally, or . . . the 

deliberative process privilege in particular”); Trustees of Elec. Workers Local No. 26 Pension Tr. Fund v. Tr. 

Fund Advisors, Inc., 266 F.R.D. 1, 16 (D.D.C. 2010) (“[T]here is not now, and there has never been, the 

                                                 

 
15 Plaintiffs challenge Defendants’ clawback of this document, and the Court has set a briefing 
schedule for this separate clawback dispute.  Minute Order, June 24, 2019.   
16 For example, Plaintiffs seek to compel DoD00143328, but this document was withheld pursuant to 
the deliberative process privilege, executive privilege, and personal privacy interests.  Rosenbaum 
Decl., Exh. O at 1. 
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absolute subject-matter waiver that supposedly flows from the disclosure of work-product.”). 

V. Defendants’ Vaughn Indices and Claw-Back Logs Are Sufficient.   

Finally, Plaintiffs complain that certain of the entries on Defendants’ Vaughn indices and claw-

back logs are insufficiently specific, and ask the Court to order Defendants to supplement those 

entries.  However, any dispute over the entries on the indices and logs has not yet ripened for this 

Court’s consideration.  Plaintiffs did not meet and confer with Defendants about the sufficiency of 

Defendants’ entries before filing this motion, and thus failed to comply with the rules of this Court.  

See Local Civil Rule 7(m) (requiring counsel to “discuss the anticipated motion with opposing counsel 

in a good-faith effort to determine whether there is any opposition to the relief sought and, if there is, 

to narrow the areas of disagreement”); Order Establishing Procedures For Cases Assigned To Judge 

Colleen Kollar-Kotelly § 8 (requiring counsel to “confer in good faith in an effort to resolve any 

discovery dispute before bringing it to the Court’s attention”); All Assets Held at Bank Julius Baer & 

Co., Ltd., 202 F. Supp. 3d at 6 (“Failure to fulfill the requirements of Local Rule 7(m) is grounds for 

denial of a discovery motion.”).  Nor did the Court’s minute orders on April 9, 2019 and April 16, 

2019—which ordered the filing of the instant motion—contain any mention of a challenge to privilege 

log entries.  See, e.g., Minute Order, April 16, 2019 (ordering Plaintiffs “to file a motion to compel 

documents still in dispute . . . including any remaining dispute as to Defendants’ clawback of certain 

documents” (emphases added)).   

Indeed, if Plaintiffs had conferred with Defendants about challenges to particular entries 

before filing this motion, Defendants could have reviewed those entries and potentially resolved any 

dispute between the parties.  But having not done so, Plaintiffs should not now be permitted to enlist 

the Court in resolving this potentially avoidable issue.  See Alexander v. FBI, 186 F.R.D. 197, 199 

(D.D.C. 1999) (“The entire purpose of the meet-and-confer rule is to force litigants to attempt to 

resolve, or at least narrow, the disputed issues to prevent the unnecessary waste of time and effort on 
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any given motion.”). 

At any rate, Plaintiffs’ contention that certain of Defendants’ privilege entries are deficient is 

meritless.  Plaintiffs cite to pages 9 and 22 of DoD’s Vaughn index, asserting that “some entries are 

missing a document title or description.” Pls.’ Mot. 26.  That is simply incorrect.  In fact, every 

document listed on pages 9 and 22 (and on every other page of DoD’s index) includes an entry in the 

“TITLE/DESCRIPTION” column.17  And while Plaintiffs complain that descriptions like 

“deliberations regarding the formulation of the transgender policy” or “deliberations regarding the 

implementation of the transgender policy” are insufficiently detailed, in nearly every instance in which 

either of those phrases are used, they are coupled with additional descriptions of the document.  See, 

e.g., Rosenbaum Decl., Exh. D at 52 (description for USDOE00237924–USDOE00237924 includes 

both “Deliberations regarding the implementation of the transgender policy” and “Email dated 

1/4/18 between OUSD Health Affairs and service SG offices providing comments and suggestions 

on a draft white paper addressing Cross‐sex Hormone therapy”).   

There is thus no basis for finding that Defendants’ entries are deficient.  For example, one of 

the entries Plaintiffs challenge is a December 5, 2017 email sent by Laura Ochoa, a public affairs 

official in the Office of the Secretary of Defense, to numerous senior DoD officials with the subject 

line “DoD Communications Playbook for December.” Rosenbaum Decl., Exh. A at 22.  The entry 

describes the document as an “[e]mail conversation between DoD personnel on possible questions 

                                                 

 
17 Indeed, the only documents that appear to be missing entries in either the 
“TITLE/DESCRIPTION” or “PRIVILEGE BASIS” fields are two documents listed on Plaintiffs’ 
exhibit containing the Air Force Vaughn Index. See Rosenbaum Decl., Exh. D at 25 (entries for 
USDOE00005901–USDOE00005904 and USDOE00005928–USDOE00005930).  However, the 
missing fields in this exhibit appear to be due to a formatting error by Plaintiffs, not missing 
descriptions by Defendants, as the Vaughn index Defendants served on Plaintiffs in fact included 
descriptions in all fields for those two documents.  See Exh. 10, Excerpt of As-Served Air Force 
Vaughn Index.    
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from the media and answers on the transgender policy and its implementation,” and explains that it 

was withheld based on the deliberative process privilege.  Id.  This entry is plainly sufficient for 

Plaintiffs to determine that the document contains internal recommendations relating to future press 

inquiries and is thus protected by the deliberative process privilege.  See, e.g., Am. Ctr. for Law & Justice 

v. Dep’t of State, 330 F. Supp. 3d 293, 304 (D.D.C. 2018) (holding press guidance developed to address 

future press inquiries is pre-decisional and deliberative).  As this example shows, Defendants have 

satisfied their obligation to describe withheld documents “in a manner that, without revealing 

information itself privileged or protected, will enable other parties to assess the claim.”  Fed. R. Civ. 

P. 26(b)(5)(A).      

Perhaps in recognition of the sufficiency of Defendants’ entries, Plaintiffs attempt to introduce 

an inapplicable and erroneous standard.  They cite case law from the Freedom of Information Act 

context and argue that the indices themselves must “indicate whether the documents have been 

reviewed to identify reasonably segregable information, such as data.”  Pls.’ Mot. 26–27.  But 

Defendants have provided precisely those assurances in their declarations, see, e.g., Exh. 6, Easton 

Decl. ¶ 23 (explaining that certain documents Plaintiffs challenge “contain deliberative information 

that is closely and inextricably intertwined with factual information such that it renders the entire 

document deliberative”), and Plaintiffs point to no authority suggesting that a civil discovery privilege 

log must state the same.   

As explained above, Defendants are willing to review any document descriptions that Plaintiffs 

believe are inadequate.  But at this time, their request for an order compelling Defendants to 

supplement their Vaughn indices should be denied.   

CONCLUSION 

For the foregoing reasons, Plaintiffs’ Motion to Compel should be denied.  Defendants 

respectfully request that the Court schedule oral argument on Plaintiffs’ motion.  
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