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to take both of your questions, though, if I could.  

THE COURT:  Okay.  

MR. GARDNER:  There is a very big difference between

an African-American outright ban and restricting those that

have a particular medical condition from enlisting.  The fact

is that African-Americans and non-African-Americans are

similarly situated in all respects.  And that's why that kind

of ban, on its face, would violate the Constitution.  But by

definition, those that have a medical condition are not

similarly situated from those that don't have that medical

condition.  And, therefore, it is a completely different

constitutional analysis.

Now, I want to get back to the question of deference, and

what does deference do.  Deference does a few things, Your

Honor.  

One -- and I don't even think this is really challenged in

this case.  The first thing we have are, the Department of

Defense has articulated four objectives that this medical

policy is intended to cover, so military readiness -- and I

know the Court knows all these things.  The courts have

recognized, routinely, that those are legitimate government

objectives.  And so the question now is, does this policy

relate to those objectives?  And that's one of the ways

deference comes into play, is that we give the benefit of the

doubt to the military because the military is the one that is
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exercising the professional judgment.  And here, we have a

44-page report from the Secretary of Defense, Mattis, who has

reached conclusions, supported by an extensive administrative

record.

You asked the question, Your Honor, what would the

government put on at trial?  What the government would put on

at trial is essentially the administrative record.  That may

seem unusual, Your Honor, but, frankly, this case is unusual.

Because when a DOD policy is typically challenged, it is done

so under the APA.  And, therefore, we typically don't have

trials in APA cases.  But accepting the hypothetical, or the

reality, that this would go to trial, we would present that

administrative record.

THE COURT:  And only that administrative record.

MR. GARDNER:  Yes, Your Honor.  I should back up.

There is -- I know that plaintiffs will be disclosing expert

witnesses.  We'll have to make a decision as to whether it's

appropriate to counter those with our experts, or just

cross-examine them.  But in the main, yes, we would be relying

almost exclusively on the administrative record in this case.

THE COURT:  You intend to call no witnesses.

MR. GARDNER:  Your Honor, we've already made

available for deposition Tony Kurta, who is the head of the

panel of experts.  And it is entirely likely we would call Tony

Kurta to present, you know, the administrative record.  
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But we do think this case could and should go off on

summary judgment, because what this Court would be looking at

is whether or not that administrative record supports the

44-page decision.  If the Court concludes it doesn't, it

doesn't.  Or if it does, it does.  But that's how we would see

this case proceeding, and that the Court would apply deference,

both in terms of giving credit, if you will, to the

Department's means-ends conclusions, but deference also goes to

the ultimate level of scrutiny.

And one thing that Trump vs. Hawaii also does, that I

think is important here, is, it notes that where you might have

a gender-based classification that is otherwise subject to

greater scrutiny in a different context, in certain contexts,

immigration, national security, and, yes, in the military,

those decisions, when you apply deference, a lesser standard of

scrutiny would apply.  That's, in fact, what Rostker did, Your

Honor.  And so our view is that deference, how it applies, is

in those two fashions.

THE COURT:  All right.  Well, you keep calling it a

medical diagnosis.  And, in fact, the tweet didn't call it a

medical diagnosis, nor does the heading of the other report

call it a medical diagnosis.  And you also have people who may

not have the medical diagnosis, but still are required to

present themselves in their birth gender.

MR. GARDNER:  Your Honor, with all due respect, if
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someone has never had gender dysphoria, then there are no

restrictions upon their service.  That's not right.  And the

fact that there may be a heading that says "transgender" tells

you nothing about the substance of the policy.  And the

substance of the policy is clearly directed to a medical

condition.  

And with respect to the tweet, Your Honor, and the 2017

memorandum, remember, Secretary Mattis had to expressly request

that the President revoke those things to put its 44-page plan

into effect.  And that's exactly what the President did in

revoking the 2017 memorandum.  So, again, just like the travel

ban, even though there was a logical nexus between the first

executive order and the third executive order, the Supreme

Court analyzed the executive order that was in effect.  The

2017 memo, the tweet, certainly, are not in effect now.  The

2018 memo that the President issued expressly revoked those.

So not only are those prior statements not relevant, they

certainly don't satisfy plaintiff's need for a higher burden in

order to successfully challenge the privilege.

I do want to mention one other thing about one of the

questions this Court had, if I could, and that's about whether

we are in compliance with this Court's order.

This Court, in the context of a broad motion for a

protective order to stay all discovery, ordered the government

to submit a privilege log under 26(b)(5).  And that privilege
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