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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

BOSTON DIVISION 
 
 
LT JANE DOE, 
 
   Plaintiff, 
 
 v. 
 
MARK T. ESPER, et al., 
 
   Defendants. 
 

 
 
 
 
  
CIVIL ACTION NO. 1:20-cv-10530-FDS 
 
 

 

DECLARATION OF LERNES J. HEBERT 

 
I, Lernes J. Hebert, do hereby declare as follows: 

1. I am currently the Deputy Assistant Secretary of Defense for Military Personnel 

Policy, in the Office of the Under Secretary of Defense for Personnel and Readiness.  I have 

held this position in either an acting or appointed capacity since January 2017.  As the Deputy 

Assistant Secretary, I am responsible for overseeing the full spectrum of human resource 

policies, including accessions, compensation, development, separations, and recognition 

programs for over two million active duty, Guard, and Reserve military personnel serving in the 

Department of Defense (“DoD” or “the Department”).  I am also directly responsible for 

policies to sustain the all-volunteer force.  

2. Between September 2012 and January 2017, I served as Principal Director, 

Military Personnel Policy in the Office of the Under Secretary of Defense for Personnel and 

Readiness and have served in Military Personnel Policy since August 2003.  During that time, I 

have led the Department through a number of major personnel initiatives and policy changes 
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including initiatives to restructure career longevity provisions, joint officer management, and 

general and flag officer management.   

3. Prior to my retirement from the United States Air Force in the rank of Colonel 

after 24 years of active service, I served at every level of the field of personnel management to 

include key assignments in the Office of the Secretary of Defense, the Air Staff, at the Air Force 

Personnel Center, and with Air Combat Command.  I hold a Master of Science degree in 

National Security Strategy from the National War College, a Masters of Arts degree in 

Management and Computer Resource Management from Webster University, and a Bachelor of 

Science degree in Management from the University of Louisiana.   

4. In the exercise of my official duties, I have been made aware of the above-

captioned lawsuit, as well as four additional suits by transgender individuals pending in other 

jurisdictions.  I submit this declaration in support of Defendants’ Consolidated Opposition to 

Plaintiff’s Motion for a Preliminary Injunction and Motion to Dismiss Plaintiff’s Complaint, or, 

in the Alternative, Motion for Summary Judgment.  The statements made herein are based on 

my personal knowledge and information available to me in the course of my official duties. 

Secretary Carter Initiates a Policy Review  

5. On July 28, 2015, then-Secretary of Defense Ashton Carter issued a 

memorandum to the Secretaries of the Military Departments announcing that effective July 13, 

2015, the authority to approve any involuntary separation or denial of reenlistment based on 

gender identity was elevated and required the personal approval of the Under Secretary of 

Defense for Personnel and Readiness.  This memorandum also created the Transgender Service 

Review Working Group (“TSRWG”), which was chartered to formulate policy options for DoD 

regarding the military service of transgender service members and provide the Secretary with 
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recommendations within 180 days.  The memorandum specifically directed the TSRWG to 

presume that transgender persons can serve openly without adverse impact to military 

effectiveness and readiness, unless objective, practical impediments are identified. 

6. Shortly after Secretary Carter made this announcement, the Office of the 

Secretary of Defense (“OSD”) was contacted by the Joint Chiefs of Staff who asked for a 

briefing on the forthcoming policy review.  Some of the Service Chiefs expressed concern that 

the review may not be objective and that the presumption appeared to mandate a pre-determined 

outcome.  A similar concern was expressed to DoD in a letter from the then-Chairman of the 

House Committee on Armed Services. 

Formation of the TSRWG 

7. The TSRWG was chaired by then-Acting Under Secretary of Defense for 

Personnel and Readiness Brad Carson and was composed of senior civilians and military 

personnel representing the Services’ personnel offices, the Surgeons General from the Services 

and Joint Staff, representatives from the U.S. Coast Guard, as well as senior OSD staff from 

Personnel and Readiness, Health Affairs, Legislative Affairs, Public Affairs, and the Office of 

the General Counsel.  At the time, I served as the Principal Director for Military Personnel 

Policy.  Mr. Anthony Kurta, who at the time was serving as the Deputy Assistant Secretary of 

Defense for Military Personnel Policy, and I were key representatives of the Office of the Under 

Secretary of Defense for Personnel and Readiness at TSRWG meetings.  I personally attended 

and participated in 11 of the 13 TSRWG bi-weekly meetings held between August 15, 2015 and 

January 19, 2016.  I also participated in a debrief of the results of the TSRWG’s various lines of 

effort and products that was given to Mr. Carson on February 17, 2016. 
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8. At the beginning of the TSRWG process, there was some degree of disparity in 

the level of familiarity and expertise among working group members regarding transgender 

issues, including the medical needs of transgender service members.  Portions of some of the 

earliest meetings were devoted to getting all TSRWG members to a base level of understanding.  

For example, some TSRWG members initially did not fully appreciate that gender dysphoria is 

a separate behavioral health condition affecting only a portion of transgender individuals.  As 

we learned, the Fifth edition of the Diagnostic and Statistical Manual of Mental Disorders 

published by the American Psychiatric Association (“DSM-5”) states that individuals with 

gender dysphoria are a subset of transgender individuals who experience “significant distress or 

problems functioning” as a result of an incongruence between their expressed gender and/or 

secondary sex characteristics. 

Challenges Faced by the TSRWG 

9. In my experience, it was unusual that a medical condition, such as gender 

dysphoria, should carry with it a presumption of fitness for military service, as directed by 

Secretary Carter, and particularly unusual for a mental or behavioral health condition in the 

DSM-5 to carry such a presumption.  I am unaware of any other medical condition or any other 

mental or behavioral health condition where such a presumption of fitness for military service is 

applied.  Indeed, as outlined in Department of Defense Instruction 6130.03, many mental and 

behavioral health conditions in the DSM-5 are presumptively disqualifying when applying the 

medical standards for appointment, enlistment, or induction into the military.    

10. The TSRWG attempted to come to grips with several other thorny issues, some 

of which are addressed in the TSRWG’s written “Report Out,” which was briefed to Mr. Carson 

on February 17, 2016.  A copy of the Report Out is attached as Exhibit A.  For example, one 
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challenge was a lack of information regarding the efficacy of transition treatment to relieve the 

“significant distress” associated with gender dysphoria.  The TSRWG was presented with the 

results of several studies suggesting that individuals diagnosed with gender dysphoria have 

higher than normal associated rates of depression and suicide, as well as medical research that 

indicated important short-term medical and psychiatric benefits from gender reassignment 

treatment in some individuals.  But, there was limited data on the rates of improvement or the 

continued level of improvement during transition or post-transition.  This made crafting a policy 

that would account for a stability period after which a transitioning service member would again 

be worldwide deployable or a transitioned applicant for military service would be able to 

complete basic training extremely challenging.  This challenge was exacerbated by the fact that 

a number of studies and experts in the field of transgender care often seemed to blur the lines 

between scientific research and advocacy.  In fact, some of the advocacy groups that the 

TSRWG consulted consistently advocated for no stability period beyond the standard recovery 

periods associated with surgical procedures.  Those groups opined that any post-transition 

distress was purely due to the social stigma and not due to gender dysphoria which they claim 

transition entirely resolved.  Yet, the TSRWG could not identify any empirical data which 

supported these theories.    

11. In a related matter, a senior military member of the TSRWG who represented the 

Office of the Surgeon General for one of the Services complained about an apparent outsized 

role that advocacy groups had in shaping the TSRWG’s medical analysis and recommended that 

the TSRWG also hear from a medical professional, Dr. Paul R. McHugh, who was known to 

have differing views.  While the TSRWG did invite a distinguished plastic surgeon and 

distinguished endocrinologist to speak on transgender care in the civilian community, the 
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working group never heard from Dr. McHugh or any doctor who had treated gender dysphoria 

(or its comorbidities) from a psychiatric or psychological perspective. 

RAND Study and Report  

12. To assist the TSRWG, DoD also contracted the services of the RAND National 

Defense Research Institute.  RAND was to complete its study and provide its recommendations 

within the 180-day window Secretary Carter had allotted to the TSRWG to complete its review.  

The RAND study encountered some challenges similar to those faced by the TSRWG because 

of gaps in reliable data.  Indeed, in its final report, RAND included a discrete section of 

“limitations and caveats” in which it recommended caution in interpreting its study results 

because of “the lack of rigorous epidemiological studies of the size or health care needs of 

either the U.S. transgender population or the transgender population serving in the military” and 

“no definitive data” on these populations. 

13. In the course of assisting the TSRWG, RAND researchers gave several 

presentations to DoD in which these and additional challenges were highlighted.  For example, 

in one presentation given in January 2016, attached as Exhibit B, RAND specifically noted that 

“[u]ncertainty remains regarding the long term efficacy of G[ender] R[eassignment] 

T[reatment], though existing data suggests potentially important short term medical and 

psychiatric benefits[.]”  In that same presentation, RAND opined on the impact to unit cohesion 

and noted that there was “[n]o direct evidence, applicable surveys, or systematic information to 

determine attitudes on transgender individuals among military members[.]”  Although RAND 

further stated that “evidence from previous integration efforts (e.g., gays, lesbians, and women) 

indicates that such integration had minimal impact on unit cohesion and readiness,” both the 

TSRWG and the later Panel of Experts found that such prior examples of integration had little 
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applicability to the unique concerns at issue in its review of military service by individuals 

diagnosed with gender dysphoria because those integration efforts did not involve potential lost 

deployment time due to a medical condition. 

14.  Other assumptions made by RAND to support some of their conclusions, 

subsequently turned out to be simply wrong.  For example, in February 2016, RAND again 

briefed members of the TSRWG.  That presentation is attached as Exhibit C.  In that 

presentation, RAND estimated the maximum total non-deployable days for certain medical 

treatments for gender dysphoria.  Although RAND identified cross-sex hormone treatments as 

the largest percentage of treatments, and noted that deployment limitations may apply based on 

such treatments, it accounted for zero non-deployability days based on “pending 

accommodations[.]”  In its final report, RAND explained that it based its estimate of zero non-

deployability days for cross-sex hormone treatments on an assumption that DoD would either 

depart from Endocrine Clinical Practice Guidelines for the Treatment of Gender-Dysphoric / 

Gender-Incongruent Persons or deploy independent medical personnel to supervise hormone 

treatments administered to individuals diagnosed with gender dysphoria in a deployed 

environment.  Ultimately, however, as the Panel of Experts discovered during its subsequent 

policy review, several of the Military Services and at least one Combatant Command1 (i.e., 

MOD 13 to USCENTCOM Individual Protection and Individual/Unit Deployment Policy) 

determined that administering hormone treatments in a forward deployed environment or 

declining to apply established medical guidelines, were not feasible accommodations.    

                                                 
1 A Combatant Command is a military command which has broad, continuing missions.  See 10 U.S.C. § 
161.  These commands are established to provide effective command and control of U.S. military forces, 
regardless of branch of service, in peace and war.  They are organized either on a geographical basis or on 
a functional basis.  U.S. Central Command is the geographical command responsible for responding to 
crises, deterring and defeating threats, and increasing regional stability throughout the Middle East.   
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   15. In addition, subsequent data showed that RAND underestimated the utilization 

rates of medical treatment for gender dysphoria.  Specifically, RAND estimated that the open 

service directive would result in approximately 140 active duty service members initiating 

transition-related hormone treatment.  However, the data provided to the Panel of Experts, 

based on actual treatment records of military service members, shows that the rate of hormone-

related transition care was approximately five times higher than RAND’s estimate. 

Input from Military Medical Professionals  

16. Early in the process, the TSRWG was presented with the results of recently 

completed work on gender dysphoria from DoD’s Accessions Medical Standards Working 

Group (“AMSWG”).  The AWSWG is a standing committee established under the direction of 

the DoD Medical and Personnel Executive Steering Committee (“MEDPERS”).  (Since January 

2017, I have served as the MEDPERS co-chair.)  The AMSWG is composed of medical and 

personnel subject-matter experts from across the Department, the Military Services, and the U.S. Coast 

Guard and meets regularly to review military accession standards involving over 30 bodily systems and 

medical focus areas, carefully considering evidence-based clinical information, peer-reviewed scientific 

studies, scientific expert consensus, and the performance of existing military medical accession standards 

in light of empirical data on attrition, deployment readiness, waivers, and disability rates.  The TSRWG 

was presented with the AMSWG’s recommendations to update the Department of Defense 

medical standards for accessions into the military—DoD Instruction 6130.03—in light of 

updates to DSM-5.   

17. As reflected in the minutes of their April 2015 meetings, attached as Exhibit D, 

the AMSWG recommended that a current diagnosis or history of gender dysphoria be 

disqualifying for accession unless:  (1) the applicant was stable without psychotropic 

medications or mental health treatment for 36 months; (2) outpatient mental healthcare for the 
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resolution of gender dysphoria was not required for greater than 24 cumulative months. (If 

therapy is more supportive in nature, e.g., through the transition process, the same provision 

would not apply); and (3) the applicant did not require inpatient mental health treatment in 

hospital or residential facility. 

 Input from the Military Services and Decision 

18. As part of the TSRWG process, input was sought from personnel experts from 

the Military Services on a new accessions standard for transgender individuals and individuals 

diagnosed with gender dysphoria.  The positions of the Military Services were collected and 

assembled into a matrix which was presented to Mr. Carson in February 2016.   The matrix is 

attached as Exhibit E.  As reflected in the matrix, there were several disagreements between the 

Military Services regarding accessions standards, including whether DoD should require 

potential service members’ biological sex to correspond with their gender identity, the length of 

any period of stability required before an individual could access into the military, and whether 

or not service members should be allowed to transition within their first term of service.  The 

Army and Marine Corps recommended a more conservative approach, similar to the policy that 

was recommended by the Panel of Experts to Secretary Mattis in 2018.  The Navy and the Air 

Force recommended a policy that would allow for service in one’s preferred gender, with the 

Navy recommending a stability period prior to accession in the military of 12 months and the 

Air Force recommending a 24-month stability period.   

19. Although not captured in this particular matrix, some of the Service Surgeons 

General advocated for a stability period between 24 and 36 months, after which waiver would 

be permitted, to more closely align with the comorbidities of gender dysphoria—anxiety 

disorder and major depressive disorder. 
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20. Ultimately, then-Secretary Carter adopted the views favoring service consistent 

with one’s gender identity and set the stability period for accessions at 18 months, as announced 

on June 30, 2016, as DTM 16-005, Military Service of Transgender Service Members.  

Secretary Carter also directed that these accessions standards be reviewed within two years and 

be maintained or changed consistent with applicable medical standards and clinical practice 

guidelines in order to ensure military readiness and promote effectiveness in recruiting and 

retention.  

The New Administration  

21. Following the start of the Trump Administration, some of the Services sought to 

have then-Secretary Mattis reconsider the Carter policy, based in part on recent challenges 

encountered while implementing the 2016 policy.  Further, the Service Surgeons General 

formally recommended extending the 18-month Carter policy accessions stability period to at 

least 24 months, noting that “currently accepted clinical practice guidelines and our experience 

in DoD demonstrate that successful gender transition is a protracted process, often requiring 

several years to reach clinical stability.”  This memorandum is attached as Exhibit F.   

22. In response to these concerns, on May 8, 2017, then-Deputy Secretary of 

Defense Robert Work directed the Military Services to assess the Department’s readiness to 

begin accessing transgender applicants into military service on July 1, 2017, as directed under 

the Carter policy.  Each of the Service Secretaries formally responded to the Deputy Secretary, 

and each one of them recommended a delay of the Carter accessions policy.  The Services’ 

responses are attached as Exhibit G.  The Army requested “a delay in implementing the draft 

accessions policy until July 1, 2019, to allow for a meaningful analysis and determination 

regarding the impact of transgender accessions on the Army’s readiness,” noting that “some 
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transgender Soldiers experience extensive medical non-deployability both before and after 

transition[.]”  The Air Force recommended a 12- to 36-month delay of the Carter accessions 

policy, noting that “information received from Combatant Commands (CCMDs) raises 

significant concerns about the potential availability, readiness, and deployability of potential 

transgender accessions that warrants more study.”  The Navy stated that it was ready to access 

new accessions but was willing to support the delay requested by the other Services.  And, the 

Marine Corps requested a 24-month delay of the Carter accessions policy.    

23. On June 30, 2017, before the Carter accessions standards were set to take effect, 

Secretary Mattis approved the Services’ recommendation to delay the implementation of those 

standards for an additional six months to evaluate more carefully their impact on military 

readiness and lethality.  Secretary Mattis also established a study group that included the 

representatives of the Service Secretaries and senior military officers, many with combat 

experience, to conduct this six-month review.    

24. On August 25, 2017, while this review was ongoing, the President sent the 

Secretaries of Defense and Homeland Security a memorandum expressing his concern that the 

Carter policy “failed to identify a sufficient basis” for changing longstanding policy and that 

“further study is needed to ensure that continued implementation of last year’s policy change 

would not have ... negative effects.”  The President then directed DoD and the Department of 

Homeland Security (“DHS”) to reinstate the preexisting policy concerning accession of 

transgender individuals “until such time as a sufficient basis exists upon which to conclude that 

terminating that policy” would not “hinder military effectiveness and lethality, disrupt unit 

cohesion, or tax military resources.”  The President’s Memorandum also made clear, however, 
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that DoD and DHS could notify him “at any time, in writing, that a change to this policy is 

warranted.” 

Creation of Panel of Experts 

25. On September 14, 2017, then-Secretary Mattis created a Panel of Experts (“the 

Panel”) comprised of senior uniformed and civilian Defense Department and U.S. Coast Guard 

leaders and directed them to consider the issue of military service by transgender individuals 

and individuals with gender dysphoria and develop policy proposals based on data, as well as 

their professional military judgment, that would enhance the readiness, lethality, and 

effectiveness of the military.  The Panel consisted of senior military and civilian leaders who 

had the statutory responsibility to organize, train, and equip military forces and who, based on 

their positions and experience, were uniquely qualified to evaluate the impact of policy changes 

on the combat effectiveness and lethality of the force.  The Panel’s task was to “conduct an 

independent multidisciplinary review and study of relevant data and information pertaining to 

transgender Service members.”  The Panel was supported by three working groups, which were 

assigned areas of focus and expertise.  Secretary Mattis also directed the Panel to provide its 

best military advice based on increasing the lethality and readiness of the armed forces, without 

regard to any external factors. 

Work of the Panel of Experts 

26. The Panel met 13 times over a span of 90 days.  I attended and participated in all 

of the Panel’s meetings.  In the first Panel meeting on October 13, 2017, Mr. Kurta, who was 

then performing the duties of the Under Secretary of Defense for Personnel and Readiness, 

chaired the Panel and gave an overview of Secretary Mattis’s direction.  Mr. Kurta advised the 

Panel that because the President’s memorandum made clear that at any time the Department 
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could advise the President that a change in policy was warranted, the Panel was free to consider 

a full range of policy options.  The Panel members agreed that this was the correct interpretation 

of the President’s Memorandum and Secretary Mattis’s direction to the Panel.  Additionally, the 

members of the Panel agreed that their recommendations should be free of political 

considerations. 

27. To fulfill its mandate, the Panel addressed three primary questions: 

• Should the Department of Defense access transgender individuals? 

• Should the Department allow transgender individuals to transition gender while 

serving, and if so, what treatment should be authorized? 

• How should the Department address transgender individuals who are currently 

serving? 

28. In order to provide evidence-based recommendations regarding these questions, 

the Panel met with and received input from transgender Service members, commanders of 

transgender Service members, military medical professionals, and civilian medical professionals 

with experience in the care and treatment of individuals with gender dysphoria.  The Panel also 

reviewed information and analyses about gender dysphoria, the treatment of gender dysphoria, 

and the effects of currently serving individuals with gender dysphoria on military effectiveness, 

unit cohesion, and resources.  The Panel’s analysis was also informed by the Department’s own 

data and experience obtained since the Carter policy took effect, e.g., Health Data on Active 

Duty Service Members with Gender Dysphoria, December 13, 2017.  This data was not 

available to RAND or the TSRWG in 2016. 

29. Unlike the TSRWG, the Panel was not required to apply a presumption that 

transgender persons, including transgender individuals diagnosed with gender dysphoria, were 
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generally qualified for military service; the Panel made no assumptions but instead attempted to 

apply the relevant standards applicable to every service member to determine the extent to 

which transgender persons, including transgender individuals diagnosed with gender dysphoria, 

are qualified for military duty.  Further, while the RAND report analyzed the factors of military 

readiness, deployability, unit cohesion, and cost on a force-wide or macro level, the Panel also 

looked at impacts at the unit or micro level, including the impact that high numbers of non-

deployable military personnel place on families whose service members deploy more often to 

backfill or compensate for non-deployable persons. 

30. After extensive review and deliberation, which included evidence in support of 

and against the Panel’s recommendations, the Panel concluded that there are substantial risks 

associated with allowing the accession and retention of individuals with a history or diagnosis 

of gender dysphoria and who require, or have already undertaken, a course of treatment to 

change their gender.  Furthermore, the Panel found that exempting such persons from well-

established mental health, physical health, and sex-based standards, which apply to all service 

members, including transgender service members without gender dysphoria, could undermine 

readiness, disrupt unit cohesion, and impose an unreasonable burden on the military that is not 

conducive to military effectiveness and lethality.  The Panel did recommend, however, that 

individuals who relied on the Carter policy be allowed to continue serving in their preferred 

gender.   

Adoption of Panel Recommendations  

31. Once the Panel finalized its recommendations, the then-Under Secretary of 

Defense, Robert Wilkie, Mr. Kurta, and I presented those recommendations to the Deputy 

Secretary of Defense and the Vice Chairman of the Joint Chiefs of Staff and then to Secretary 
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Mattis.  Secretary Mattis made his decision to accept the recommendations of the Panel and 

directed a formal report to be created.  That report, titled Department of Defense Report and 

Recommendations on Military Service by Transgender Persons, was created under the authority 

of Under Secretary of Defense for Personnel and Readiness and submitted to then-Secretary 

Mattis, who in turn submitted it to the President, along with a three-page cover memo on 

February 22, 2018.  On March 23, 2018, the President accepted then-Secretary Mattis’s 

recommendation and withdrew his August 25, 2017 Memorandum. 

 Conclusion 

32. Having participated in both the review by the TSRWG convened by then-

Secretary Carter and the Panel of Experts convened by former Secretary Mattis, it is my view 

that the work of both groups reflected thoughtful, considered processes that incorporated the 

experience and expertise of dedicated military and civilian officials to address difficult, 

complex, and controversial issues.  In my opinion, the most substantial factors that account for 

the different outcomes in these reviews are: (1) the general presumption of fitness for military 

service that was applied by the TSRWG but not the Panel of Experts; (2) additional knowledge 

DoD and the Military Services gained from their experience under the Carter policy; (3) the 

additional data available to the Panel of Experts to review regarding impacts under the Carter 

policy; (4) the fact that the Panel of Experts’ review included more analysis of unit-level 

implications than during the TSRWG review; and (5) that Secretary Mattis was less willing than 

Secretary Carter to assume risk in the absence of clear data regarding impacts on military 

readiness and deployability. 
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