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Dear Jordan,  

 

 I write in furtherance of our discussions regarding Plaintiffs’ proposed Rule 30(b)(6) 

deposition.  As an initial matter, the Government maintains its position that any Rule 30(b)(6) 

deposition is inappropriate in this litigation.  As the Ninth Circuit has previously ruled in this 

case, the district court must decide in the first instance if the Department of Defense (“DoD”) 

“reasonably determined [its] policy ‘significantly furthers’ the government’s important 

interests,” Karnoski v. Trump, 926 F.3d 1180, 1202 (9th Cir. 2019), and that determination 

should be made on the Administrative Record providing DoD’s justifications for the policy.  

See also id. at 1206 n.22 (noting that in Trump v. Hawaii, 138 S. Ct. 2392 (2018), a 12-page 

Proclamation was sufficient for judicial review).  “In short the district court must apply 

appropriate military deference to its evaluation of the 2018 policy.”  Id.   

 Without waiving this objection, Defendants would be willing to designate a witness to 

answer Plaintiffs’ proposed topics of inquiry as far as they seek relevant and non-duplicative 

factual information regarding the challenged policy.   

 However, many of Plaintiffs’ areas of inquiry specifically seek the mental impressions 

of senior military decision-makers, including then-Secretary of Defense Mattis himself.  Such 
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areas of inquiry are properly subject to the deliberative process privilege and Plaintiffs may not 

use a Rule 30(b)(6) deposition to delve into such matters under any view of the law.  See Doe 

v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., concurring) (“[J]udicial 

inquiries…into executive motivation represent a substantial intrusion into the workings of [a 

coordinate] branch [] of government.”) (quoting Vill. Of Arlington Heights v. Metro. Housing Dev. 

Corp., 429 U.S. 252, 268 (1977)); see also J.P. Morgan Chase Bank v. Liberty Mut. Ins. Co., 209 

F.R.D. 361, 363 (S.D.N.Y. 2002) (disallowing 30(b)(6) deposition topic that, “[u]nder the guise 

of requesting ‘facts,’” in fact sought “defendants’ mental impressions, conclusions, opinions, 

and legal theory”).   

Moreover, as I previously noted in my letter of March 12, 2020, several of Plaintiffs’ 

topics (subjects 3–7)1 specifically seek, through testimony, the same or similar deliberative 

information as is encompassed in the deliberative documents at issue in the Government’s 

mandamus petition currently pending before the Ninth Circuit.  Accordingly, any attempt to 

inquire into these areas would be an impermissible circumvention of the Ninth Circuit’s 

administrative stay.  Indeed, Plaintiffs served their Rule 30(b)(6) deposition notice only after 

the Ninth Circuit issued its administrative stay, and never mentioned the possibility of such a 

deposition prior to the notice being served.  If a Rule 30(b)(6) deposition were to proceed on 

topics 3 through 7 while the Ninth Circuit’s administrative stay is pending, which also stays 

Judge Pechman’s order regarding depositions issued at the February 3, 2020 hearing, the 

Government expects to instruct its witness not to answer such questions pursuant to the 

deliberative process privilege (except where noted in Defendants’ scope of response to each 

topic below).  See Dkt. 415 (staying “[t]he district court’s December 18, 2019, February 3, 2020, 

and February 7, 2020 orders challenged in [the mandamus] petition”); see also Rule 30(c)(2) (“A 

person may instruct a deponent not to answer . . . when necessary to preserve a privilege . . . 

.”); SEC v. Nacchio, Civil Action No. 05-cv-00480-MSK-CBS, 2009 U.S. Dist. LEXIS 8365, at 

*8–9 (D. Colo. Jan. 29, 2009) (denying motion to compel Government Rule 30(b)(6) witness 

                                                 
1 My prior letter included topic 2 in this subset.  However, following Defendants’ 
supplemental production and responses to Plaintiffs’ Interrogatory 18, Defendants are not 
aware of any additional documents that are still being withheld pursuant to the deliberative 
process privilege that fall within this topic.  
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to answer questions the witness was instructed not to answer on the grounds of deliberative 

process privilege).   

Further, several of Plaintiffs’ proposed topics of inquiry are duplicative of information 

previously provided in discovery.  Under Rule 26(b)(2)(C), the Court “must limit the frequency 

or extent of discovery otherwise allowed” if, inter alia, such discovery is “unreasonably 

cumulative or duplicative, or can be obtained from some other source that is more convenient, 

less burdensome, and less expensive,” or “the burden or expense of the proposed discovery 

outweighs its likely benefit, considering the needs of the case.”  Fed. R. Civ. P. 26(b)(2)(C)(i), 

(iii).   Here, because in many instances Plaintiffs have the exact same information they currently 

request through a Rule 30(b)(6) deposition in the form of documents and interrogatory 

responses, preparing an individual to provide the same  information Plaintiffs would be 

inefficient, a waste of resources, and an unreasonable burden on Defendants.   

 

Below please find Defendants’ specific objections to Plaintiffs’ definitions and topics.   

 

Definitions.  Defendants object to Plaintiffs’ definition “You,” “your,” and “yours” as 

substantially overbroad, ambiguous, and disproportionate to the needs of the case.  Plaintiffs 

have defined “You,” “your,” and “yours” to encompass “all officers and employees thereof, 

including, but not limited to, the Secretary of Defense, the Deputy Secretary of Defense, any 

Undersecretary of Defense, any Assistant Secretary of Defense, any Deputy Assistant 

Secretary of Defense, the Chairman and Vice Chairman of the Joint Chiefs of Staff, and all 

employees and officers of the Office of the Secretary of Defense, the Department of the Navy, 

the Department of the Army, and Department of the Air Force[,]” thus covering more than a 

million people.   

 

Defendants object to Plaintiffs’ definition of the “Panel’s Final Report and 

Recommendation” as “the Final Report and Recommendations of the Transgender Panel 

dated October 13 - December 13, 2017” as this was not the Final Report and 
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Recommendations of the Panel of Experts but rather a draft product that does not constitute 

the Department of Defense’s final report and justifications for its policies.   

 

Topic 1.  This topic seeks information regarding the Department of Defense’s “Panel of 

Experts, including: its formation; its mission, purpose, assignment(s), and deliverables; the 

potential courses of action and/or policy options it considered; the issues it addressed; the 

information it requested and/or considered; its deliberations, conclusions, and 

recommendations, including to whom those recommendations were made; and the Panel’s 

Final Report and Recommendation.”  

 

Defendants’ Objection.  Defendants object to Plaintiffs’ request for testimony regarding the 

Panel of Experts as unduly burdensome and disproportionate to the needs of the case because 

it is entirely duplicative of the thousands of pages of material previously sought and provided 

through document productions and interrogatory responses that answer these same questions.   

“A party who notices a Rule 30(b)(6) deposition should apply fairness and 

reasonableness to the scope of the matters that the witness is required to testify about.” 

Madrigal v. Allstate Indem. Co., No. 14-4242, 2015 WL 12746225, at *5 (C.D. Cal. Apr. 22, 2015).  

The task of making “a good faith effort to prepare . . . [one or more] 30(b)(6) witness[es] to 

‘fully and unevasively answer questions about the designated [topics] . . . becomes less realistic 

and increasingly impossible as the number and breadth of noticed subject areas expand.’” Id. 

(citations omitted); see also 8A Charles Alan Wright et. al., Federal Practice and Procedure § 2103 

(3d ed.) (“[T]he burdens faced by the responding party [served with a 30(b)(6) notice] are 

considerably more challenging than with an ordinary deposition.”). 

Here, the Terms of Reference contained in the Administrative Record at 000330–

000331 describe the formation, mission, purpose, assignment, deliverables and to whom the 

recommendations of the Panel of Experts would be made.  The Panel’s unredacted meeting 

minutes provided to Plaintiffs on November 1, 2019 provide the potential courses of action 

and policy options it considered, as well as the issues it addressed and its deliberations.  The 

3,075-page Administrative Record provides the materials the Panel considered.  The 
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Administrative Record also contains the Panel’s conclusions and recommendations.  See AR 

3059–3067.  DoD has also provided all deliberative communications of Panel members 

regarding their work on the Panel from their time on the Panel.  Moreover, in its answer to 

Interrogatory 18, DoD described in detail the information, statements, advice, opinions, or 

other inputs each current DoD employee who attended Panel meetings provided to the Panel.  

To obtain this information, DoD interviewed all current employees who attended Panel 

meetings including several very senior military officials (e.g., the current Chief of Staff of the 

Army, the Army’s highest ranking military official).  If Defendants were required to prepare 

Rule 30(b)(6) witness(es) to address topic 1, they would rely on  these exact same documents 

and interrogatory responses.  Simply put, through other discovery tools, Plaintiffs have already 

obtained the most fulsome answer to this topic that DoD can provide and any further 

testimony would be entirely duplicative and therefore an unnecessary and undue burden on 

Defendants.  See E.E.O.C. v. Boeing Co., 2007 WL 1146446, at *3 (D. Ariz. Apr. 18, 2007) 

(finding topic duplicative where it requested information already provided). 

 

Scope of those Responding.  Notwithstanding the above objections, the Department of 

Defense will identify an individual to answer any technical questions such as the meaning of 

acronyms, military phrases, and jargon that appear in the Administrative Record and the 

Panel’s meeting minutes that may not be readily understandable by individuals without a 

military background.  

 

Topic 2.  This topic seeks information regarding “the preparation, review, and approval of 

Panel meeting minutes, including: the identity of any individuals who were responsible for 

documenting Panel meetings and drafting, reviewing, finalizing and approving minutes before 

they were submitted to the Panel; the process(es) these individuals followed for documenting 

Panel meetings; why minutes were prepared for some, but not all, Panel meetings, including 

the Panel’s last four meetings; and the identity of any individuals who decided whether minutes 

would or would not be prepared and the reasons why minutes were or were not prepared.”  
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Defendants’ Objection.  Defendants objects to a Rule 30(b)(6) deposition on this topic 

because it is not relevant to any party’s claim or defense.  See E.E.O.C. v. Boeing Co., 2007 WL 

1146446, at *2 (D. Ariz. Apr. 18, 2007) (denying motion to compel discovery related to 

defendant’s efforts to locate documents on ground of irrelevance).  As the Ninth Circuit has 

previously ruled in this case, the district court must determine in the first instance if DoD 

“reasonably determined [its] policy ‘significantly furthers’ the government’s important 

interests,” Karnoski v. Trump, 926 F.3d 1180, 1202 (9th Cir. 2019), and the method of 

preparation, review, and approval of Panel meeting minutes, as well as the identity of 

individuals who assisted in the preparation of those meeting minutes are entirely irrelevant to 

the Court’s inquiry into this question.  The Department of Defense has provided its 

justifications for the challenged policies in the form of its 44-page report and its 3,075-page 

Administrative Record.  These justifications either pass constitutional muster or they do not.  

A fishing expedition into the preparation of meeting minutes and the deliberative process used 

in the creation of the Panel’s meeting minutes is an impermissible use of Rule 30(b)(6).  Heller 

v. HRB Tax Grp., Inc., 287 F.R.D. 483, 485 (E.D. Mo. 2012) (“[A]though the standard of 

relevance in the context of discovery may be broader than in the context of admissibility, ‘this 

often intoned legal tenet should not be misapplied so as to allow fishing expeditions in 

discovery.’”) (quoting Hofer v. Mack Trucks, Inc., 981 F.2d 377, 380 (8th Cir. 1993)). 

Further, much of Plaintiffs’ proposed topic of examination is duplicative of 

information Plaintiffs have sought and received through other discovery tools.  For example, 

DoD’s response to Plaintiffs’ Interrogatory 18 provides the answer to many, if not all, of 

Plaintiffs’ inquiries regarding the identity of individuals responsible for documenting Panel 

meeting minutes, as well as the drafting, reviewing, finalizing and approving such minutes.   

For example, DoD’s response to Interrogatory 18 already identified Major Matt Hoffman as 

one of the primary individuals responsible for drafting the Panel’s meeting minutes and Mr. 

Lernes Hebert as one of the individuals responsible for reviewing, finalizing, and approving 

such minutes.  Further, in DoD’s response to Plaintiffs’ Interrogatory 18, several other 

members of the Panel discussed their ability to review and provide edits to meeting minutes 

before they were finalized. Accordingly, designating a 30(b)(6) witness to review these 
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materials and provide the same information  to Plaintiffs would  be wasteful and an undue 

burden.   

Further, Plaintiffs have already sought the deposition of Mr. Hebert, and Defendants 

are in the process of providing Mr. Hebert’s availability for that deposition.  There is no reason 

why Plaintiffs cannot ask these same questions of Mr. Hebert during that deposition.  As 

explained by the Advisory Committee Notes, Rule 30(b)(6) has three purposes:  “reducing the 

difficulties . . . encountered in determining, prior to the deposition, whether a particular 

employee or agent is a ‘managing agent’. . . . ; curbing the ‘bandying by which officers or 

managing agents of a corporation are deposed in turn but each disclaims knowledge of facts 

that are clearly known to persons in the organization . . . .; [and] assisting organizations which 

find that an unnecessarily large number of their officers and agents are being deposed by a 

party uncertain of who in the organization has knowledge.”  See also Cates v. LTV Aerospace 

Corp., 480 F.2d 620, 623 (5th Cir. 1973) (citing Advisory Committee Notes); Federal Deposit 

Insurance Corp. v. Butcher, 116 F.R.D. 196, 199 (E.D. Tenn. 1986) (Murrian, Mag. J.) (Rule 

30(b)(6) intended “to curb any temptation a [litigant] might have to shunt a discovering party 

from ‘pillar to post.’”), aff'd, 116 F.R.D. 203, 205 (E.D. Tenn. 1987).  Here, Plaintiffs’ proposed 

30(b)(6) topics appear only to serve the purpose of obtaining an additional deposition on the 

same topics that Mr. Hebert would be able to speak to in his own deposition.  Accordingly, a 

Rule 30(b)(6) deposition on this topic would not only be wasteful and an undue burden, it 

would work against the purpose of the rule itself.  Moreover, much of Plaintiffs’ topic 2 

requests information protected by the deliberative process privilege.  Specifically, inquiry 

pertaining to the processes followed for documenting Panel meetings, why minutes were 

prepared for some, but not all, Panel meetings, and the reasons why minutes were or were not 

prepared seeks information protected by the deliberative process privilege.  Accordingly, the 

Government expects to instruct any witness not to answer questions that would reveal 

privileged information within this topic.  Further, as explained above, because there is 

currently an administrative stay over the district court’s order to produce all deliberative 

documents “related” to the Department’s February 2018 Report and Recommendations and 

this topic involves an inquiry into deliberations related to that Report because multiple Panel 
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meeting minutes were cited in the Report itself, any line of inquiry on this topic risks 

circumvention of the Ninth Circuit’s administrative stay order.  

 

Scope of those Responding.  Notwithstanding the above objections, the Department of 

Defense will identify an individual to answer questions regarding the identity of any individuals 

who were responsible for documenting Panel meetings and the drafting, reviewing, finalizing 

and approving minutes before they were submitted to the Panel, the identity of any individuals 

who decided whether minutes would or would not be prepared for a particular meeting, and 

the process undertaken to prepare Panel meeting minutes.   

 

Topic 3.  This topic seeks information pertaining to “‘Transgender Service Policy Working 

Group’ or ‘Transgender Personnel Policy Working Group,’ including: the identity of any 

individuals who served as chairperson, members, or presented at or participated in the Group’s 

meetings; the Group’s mission, purpose, and assignment(s); the potential courses of action the 

Group considered; the issues addressed by the Group; any information the Group requested 

and/or considered; the Group’s deliberations, conclusions, and recommendations; any 

reports, presentations, recommendations, or other communications the Group had or shared 

with the Panel; and any records or other documents that reflect the Group’s work, 

deliberations, conclusions, and/or recommendations.”   

 

Defendants’ Objection.  Defendants object to Plaintiffs’ request for testimony regarding the 

Transgender Personnel Policy Working Group because it is unduly burdensome and 

disproportionate to the needs of the case as it is largely duplicative of discovery previously 

sought and provided through document productions and interrogatory responses that answer 

these same questions.  Plaintiffs previously sought the identities of individuals on this working 

group through their Interrogatory 19 and Defendants answered that interrogatory in full.  

Accordingly, having an official from DoD review and provide the same information  to 

Plaintiffs in a deposition would be entirely wasteful and an undue burden.   
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Moreover, “any reports, presentations, recommendations, or other communications 

the Group had or shared with the Panel” were previously provided to Plaintiffs as a result of 

the Doe Court’s deliberative process privilege ruling and seeking the same information again 

through testimony is likewise wasteful and an undue burden.   

Further, in my November 15, 2019 letter to Plaintiffs, I identified the Chair of the 

Transgender Service Policy Working Group as Ms. Stephanie Miller.  Plaintiffs have already 

requested to depose Ms. Miller, and Defendants have provided dates for her deposition.  

Therefore, Ms. Miller is already available to answer questions regarding “the Group’s mission, 

purpose, and assignment(s)” along with any factual questions pertaining to “the issues 

addressed by the Group” and “any information the Group requested and/or considered[.]”  

As explained by the Advisory Committee Notes, Rule 30(b)(6) has three purposes:  “reducing 

the difficulties . . . encountered in determining, prior to the deposition, whether a particular 

employee or agent is a ‘managing agent’. . . . ; curbing the ‘bandying by which officers or 

managing agents of a corporation are deposed in turn but each disclaims knowledge of facts 

that are clearly known to persons in the organization . . . .; [and] assisting organizations which 

find that an unnecessarily large number of their officers and agents are being deposed by a 

party uncertain of who in the organization has knowledge.”  See also Cates v. LTV Aerospace 

Corp., 480 F.2d 620, 623 (5th Cir. 1973) (citing Advisory Committee Notes); Federal Deposit 

Insurance Corp. v. Butcher, 116 F.R.D. 196, 199 (E.D. Tenn. 1986) (Murrian, Mag. J.) (Rule 

30(b)(6) intended “to curb any temptation a [litigant] might have to shunt a discovering party 

from ‘pillar to post.’”), aff'd, 116 F.R.D. 203, 205 (E.D. Tenn. 1987).  Here, Plaintiffs’ proposed 

30(b)(6) topics appear only to serve the purpose of obtaining an additional deposition on the 

same topics that Ms. Miller would be able to speak to in her own deposition.  Accordingly, a 

Rule 30(6)(b) deposition on this topic would not only be wasteful and an undue burden, it 

would work against the purpose of the rule itself.   

Finally, as to the deliberations of the Transgender Personnel Policy Working Group 

itself, such deliberations are protected by the deliberative process privilege and are squarely 

encompassed within the Ninth Circuit’s administrative stay.  Accordingly, Plaintiffs may not 

inquire into such deliberations.  If a Rule 30(b)(6) deposition were to proceed on this topic 
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while the Ninth Circuit’s administrative stay is pending, which also stays Judge Pechman’s 

order regarding depositions issued at the February 3, 2020 hearing, the Government expects 

to instruct its witness not to answer questions where the information sought would be 

protected by the deliberative process privilege.  See Dkt. 415 (staying “[t]he district court’s 

December 18, 2019, February 3, 2020, and February 7, 2020 orders challenged in [the 

mandamus] petition”); see also Rule 30(c)(2) (“A person may instruct a deponent not to answer 

. . . when necessary to preserve a privilege . . . .”); SEC v. Nacchio, Civil Action No. 05-cv-

00480-MSK-CBS, 2009 U.S. Dist. LEXIS 8365, at *8–9 (D. Colo. Jan. 29, 2009) (denying 

motion to compel Government Rule 30(b)(6) witness to answer questions the witness was 

instructed not to answer on the grounds of deliberative process privilege).   

 

Scope of those Responding.  Notwithstanding the above objections, Defendants will make 

a witness available to answer questions pertaining to “the Group’s mission, purpose, and 

assignment(s)” along with any factual questions pertaining to “the issues addressed by the 

Group.”  

  

Topic 4.  This topic seeks information pertaining to “[a]ny discussion, consideration, 

conclusions or recommendations relating to gender dysphoria, gender transition or accession 

into the military or military service by transgender persons by the Department of Defense’s 

Medical and Personnel Executive Steering Committee (MEDPERS) during the period July 1, 

2015 to the present.” 

 

Defendants’ Objection.  Defendants object to Plaintiffs’ request for testimony regarding 

MEDPERS because it is unduly burdensome and disproportionate to the needs of the case. 

Specifically, the majority of the temporal scope of the topic is outside of the scope of this 

litigation, and the remaining portion of the topic is duplicative of materials previously provided 

in discovery.  As an initial matter, the temporal scope of Plaintiffs’ topic is well beyond the 

scope of the lawsuit as it extends more than two years before and two years after the relevant 

time period of the formation of the challenged policy.  See Karnoski v. Trump, 926 F.3d at 1202 
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(questioning the relevance of the Presidential Memorandum because it was issued prior to the 

formation of the Panel of Experts); see Banks v. Office of Senate Sergeant-at-Arms, 222 F.R.D. 7, 

18 (D.D.C. 2004) (ordering parties to redefine “absurdly overbroad” topics that were ill-suited 

to a deposition). 

Moreover, any deliberative materials MEDPERS provided to the Panel of Experts was 

previously provided to Plaintiffs as a result of the Doe Court’s deliberative process privilege 

ruling. Seeking the same information again through testimony is therefore wasteful and an 

undue burden.   

Finally, as to deliberations of MEDPERS that were not shared with the Panel, such 

deliberations are protected by the deliberative process privilege and are squarely encompassed 

within the Ninth Circuit’s administrative stay.  Accordingly, Plaintiffs may not inquire into 

such deliberations.  If a Rule 30(b)(6) deposition were to proceed on this topic while the Ninth 

Circuit’s administrative stay is pending, which also stays Judge Pechman’s order regarding 

depositions issued at the February 3, 2020 hearing, the Government expects to instruct its 

witness not to answer questions where the information sought would be protected by the 

deliberative process privilege.  See Dkt. 415 (staying “[t]he district court’s December 18, 2019, 

February 3, 2020, and February 7, 2020 orders challenged in [the mandamus] petition”); see 

also Rule 30(c)(2) (“A person may instruct a deponent not to answer . . . when necessary to 

preserve a privilege . . . .”); SEC v. Nacchio, Civil Action No. 05-cv-00480-MSK-CBS, 2009 

U.S. Dist. LEXIS 8365, at *8–9 (D. Colo. Jan. 29, 2009) (denying motion to compel 

Government Rule 30(b)(6) witness to answer questions the witness was instructed not to 

answer on the grounds of deliberative process privilege).  

 

Scope of those Responding.  Notwithstanding the above objections, Defendants will make 

a witness available to explain the function and operation of MEDPERS generally and to 

answer technical questions such as the meaning of acronyms, military phrases, and jargon that 

appear in MEDPERS documents that may not be readily understandable by individuals 

without a military background. 
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Topic 5.  This topic seeks information pertaining to “[t]he meeting on or around December 

15, 2017 at which the Panel presented its recommendations to the Deputy Secretary of 

Defense (“DSD”) and the Vice Chair of the Joint  Chiefs of Staff (“VCJCS”), including: the 

identity of all individuals present at the meeting; the content of all presentations or written 

materials provided at the meeting; the reactions and/or response(s) of the DSD and the 

VCJCS to the Panel’s recommendations; any directions by or requests from the DSD and the 

VCJCS as to additional or further work the Panel should perform; any documents that reflect 

what was said, presented, discussed, or decided at the meeting; any follow-up or further work 

performed by the Panel or others in response to any concerns, reactions or other views or 

directions of the DSD and/or the VCJCS or as a result of the meeting; and any subsequent 

meetings or communications with or between the Panel and the DSD and/or VCJCS.” 

 

Defendants’ Objection.  Defendants object to Plaintiffs’ request for testimony regarding the 

content of all presentations or written materials provided at the meeting December 15, 2017 

at which the Panel presented its recommendations to the DSD and VCJCS, documents that 

reflect what was said or presented at the meeting, and follow-up work provided by the Panel 

as it is largely duplicative of discovery previously sought and provided through documents 

produced that answer these same questions.  For, example Defendants previously provided 

Plaintiffs with the presentation the Panel provided to the DSD and VCJCS, see 

USDOE00088635_0001, along with emails identifying the briefer (Mr. Tony Kurta), the 

individual in direct support of the briefer (Mr. Lernes Hebert), the agenda from the meeting 

and Panel materials from before, during, and after the meeting as a result of the Doe Court’s 

deliberative process privilege ruling.  See Def.’s Production 38 and 39.  Accordingly, having 

the Department designate a 30(b)(6) witness to review these materials and read them back to 

Plaintiffs would  be wasteful and an undue burden.    

Further, Plaintiffs have already sought the deposition of both Mr. Kurta and Mr. 

Hebert, and Defendants are in the process of providing Mr. Kurta’s and Mr. Hebert’s 

availability for that deposition.  Plaintiffs can ask these same questions of either Mr. Kurta or 

Mr. Hebert during that deposition.  As explained by the Advisory Committee Notes, Rule 
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30(b)(6) has three purposes:  “reducing the difficulties . . . encountered in determining, prior 

to the deposition, whether a particular employee or agent is a ‘managing agent’. . . . ; curbing 

the ‘bandying by which officers or managing agents of a corporation are deposed in turn but 

each disclaims knowledge of facts that are clearly known to persons in the organization . . . .; 

[and] assisting organizations which find that an unnecessarily large number of their officers 

and agents are being deposed by a party uncertain of who in the organization has knowledge.”  

See also Cates v. LTV Aerospace Corp., 480 F.2d 620, 623 (5th Cir. 1973) (citing Advisory 

Committee Notes); Federal Deposit Insurance Corp. v. Butcher, 116 F.R.D. 196, 199 (E.D. Tenn. 

1986) (Murrian, Mag. J.) (Rule 30(b)(6) intended “to curb any temptation a [litigant] might 

have to shunt a discovering party from ‘pillar to post.’”), aff'd, 116 F.R.D. 203, 205 (E.D. Tenn. 

1987).  Here, Plaintiffs’ proposed 30(b)(6) topics appear only to serve the purpose of obtaining 

an additional deposition on the same topics that both Mr. Kurta and Mr. Hebert would be 

able to speak to in their own depositions.  Accordingly, a Rule 30(6)(b) deposition on this 

topic would not only be wasteful and an undue burden, it would work against the purpose of 

the rule itself. 

Defendants also object to a Rule 30(b)(6) deposition as far as it seeks any “reactions 

and/or response(s) of the DSD and the VCJCS to the Panel’s recommendations” because this 

area of inquiry specifically seeks the mental impressions of senior military decisions-makers.  

Such areas of inquiry are properly subject to the deliberative process privilege and Plaintiffs 

may not use a Rule 30(b)(6) deposition to delve into such matters under any view of the law.  

Doe v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., concurring) (“[J]udicial 

inquires…into executive motivation represent a substantial intrusion into the workings of [a 

coordinate] branch [] of government.”) (quoting Vill. Of Arlington Heights v. Metro. Housing Dev. 

Corp., 429 U.S. 252, 268 (1977)); see also J.P. Morgan Chase Bank v. Liberty Mut. Ins. Co., 209 

F.R.D. 361, 363 (S.D.N.Y. 2002) (disallowing 30(b)(6) deposition topic that, “[u]nder the guise 

of requesting ‘facts,’” in fact sought “defendants’ mental impressions, conclusions, opinions, 

and legal theory).   And, as far the “reactions and/or response(s) of the DSD and the VCJCS 

to the Panel’s recommendations” were not conveyed to the Panel, they are squarely 

encompassed within the Ninth Circuit’s administrative stay.  Accordingly, Plaintiffs may not 
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inquire into such deliberations.  If a Rule 30(b)(6) deposition were to proceed on this topic 

while the Ninth Circuit’s administrative stay is pending, which also stays Judge Pechman’s 

order regarding depositions issued at the February 3, 2020 hearing, the Government expects 

to instruct its witness not to answer questions where the information sought would be 

protected by the deliberative process privilege.  See Dkt. 415 (staying “[t]he district court’s 

December 18, 2019, February 3, 2020, and February 7, 2020 orders challenged in [the 

mandamus] petition”); see also Rule 30(c)(2) (“A person may instruct a deponent not to answer 

. . . when necessary to preserve a privilege . . . .”); SEC v. Nacchio, Civil Action No. 05-cv-

00480-MSK-CBS, 2009 U.S. Dist. LEXIS 8365, at *8–9 (D. Colo. Jan. 29, 2009) (denying 

motion to compel Government Rule 30(b)(6) witness to answer questions the witness was 

instructed not to answer on the grounds of deliberative process privilege).   

Further, Defendants object to a Rule 30(b)(6) deposition as far as it seeks any “reactions 

and/or response(s) of the DSD and the VCJCS to the Panel’s recommendations” because it 

is not relevant to any party’s claim or defense.  See E.E.O.C. v. Boeing Co., 2007 WL 1146446, 

at *2 (D. Ariz. Apr. 18, 2007) (denying motion to compel discovery related to defendant’s 

efforts to locate documents on ground of irrelevance).  As the Ninth Circuit has previously 

ruled in this case, the district court must determine in the first instance if DoD “reasonably 

determined [its] policy ‘significantly furthers’ the government’s important interests,” Karnoski 

v. Trump, 926 F.3d 1180, 1202 (9th Cir. 2019), and the reaction and or response by the DSD 

and VCJCS to the Panel’s recommendations is entirely irrelevant to the Court’s inquiry into 

this question.  The Department of Defense has provided its justifications for the challenged 

policies in the form of its 44-page report and its 3,075-page Administrative Record; these 

justifications either pass constitutional muster or they do not.  A fishing expedition into the 

“reactions and / or response of the DSD and the VCJCS to the Panel’s recommendations” is 

an impermissible use of Rule 30(b)(6) particularly because the “reaction” of a particular 

individual is entirely subjective and not something the Department can testify to as a definitive 

fact.  Heller v. HRB Tax Grp., Inc., 287 F.R.D. 483, 485 (E.D. Mo. 2012) (“[A]though the 

standard of relevance in the context of discovery may be broader than in the context of 

admissibility, ‘this often intoned legal tenet should not be misapplied so at to allow fishing 
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expeditions in discovery.’”) (quoting Hofer v. Mack Trucks, Inc., 981 F.2d 377, 380 (8th Cir. 

1993)).  

 

Scope of those Responding.  Notwithstanding the above objections, the Department of 

Defense will identify an individual to answer questions regarding the identity of any individuals 

who were at the December 15, 2017 meeting, at which the Panel presented its 

recommendations to the DSD and the VCJCS, generally what occurred at that meeting and 

any subsequent meetings between the DSD/VCJCS and the Panel, any direction DSD/VCJCS 

gave the Panel regarding any follow-up work, and to answer any technical questions such as 

the meaning of acronyms, military phrases, and jargon that appear in the Panel’s presentation 

to the DSD/VCJCS that may not be readily understandable by individuals without a military 

background.   

 

Topic 6.  This topic seeking information pertaining to “[t]he February 2018 Department of 

Defense “Report and Recommendations on Military Service by Transgender Persons” (the 

“Report”), including the identity of any individuals who approved the Report before it was 

submitted to Secretary Mattis; the role, if any, of Secretary Mattis in drafting, preparing, 

reviewing, revising and/or finalizing the Report before it was presented to him; the process 

that was followed and the information and alternatives that were considered in drafting, 

revising, finalizing, and approving the Report; the identity and role of any persons who were 

not current employees of the Department of Defense or one of the branches of the military 

who were involved in any way in providing information that was considered or used in 

preparing the Report or in drafting, reviewing, revising, finalizing and approving the Report.”  

 

Defendants’ Objections:  Defendants object to this topic of inquiry as it specifically seeks 

the mental impressions of senior military decisions-makers, including then-Secretary of 

Defense Mattis himself.  Such areas of inquiry are properly subject to the deliberative process 

privilege and Plaintiffs may not use a Rule 30(b)(6) deposition to delve into such matters under 

any view of the law.  Doe v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., 
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concurring) (“[J]udicial inquires…into executive motivation represent a substantial intrusion 

into the workings of [a coordinate] branch [] of government.”) (quoting Vill. Of Arlington 

Heights v. Metro. Housing Dev. Corp., 429 U.S. 252, 268 (1977)); see also J.P. Morgan Chase Bank v. 

Liberty Mut. Ins. Co., 209 F.R.D. 361, 363 (S.D.N.Y. 2002) (disallowing 30(b)(6) deposition 

topic that, “[u]nder the guise of requesting ‘facts,’” in fact sought “defendants’ mental 

impressions, conclusions, opinions, and legal theory”).  Moreover, this topic specifically seeks 

the same or similar deliberative information through testimony that is encompassed in the 

deliberative documents at issue in the Government’s mandamus petition currently pending 

before the Ninth Circuit.  Accordingly, any attempt to inquire into these areas would be an 

impermissible circumvention of the Ninth Circuit’s administrative stay.  Indeed, Plaintiffs 

served their Rule 30(b)(6) deposition notice only after the Ninth Circuit issued its 

administrative stay and never mentioned the possibility of such a deposition prior to the notice 

being served.  If a Rule 30(b)(6) deposition were to proceed on this topic while the Ninth 

Circuit’s administrative stay is pending, which also stays Judge Pechman’s order regarding 

depositions issued at the February 3, 2020 hearing, the Government expectsto instruct its 

witness not to answer questions where the information sought would be protected by the 

deliberative process privilege.  See Dkt. 415 (staying “[t]he district court’s December 18, 2019, 

February 3, 2020, and February 7, 2020 orders challenged in [the mandamus] petition”); see 

also Rule 30(c)(2) (“A person may instruct a deponent not to answer . . . when necessary to 

preserve a privilege . . . .”); SEC v. Nacchio, Civil Action No. 05-cv-00480-MSK-CBS, 2009 

U.S. Dist. LEXIS 8365, at *8–9 (D. Colo. Jan. 29, 2009) (denying motion to compel 

Government Rule 30(b)(6) witness to answer questions the witness was instructed not to 

answer on the grounds of deliberative process privilege). 

Further, Defendants object to a Rule 30(b)(6) deposition on this topic because it is not 

relevant to any party’s claim or defense. See E.E.O.C. v. Boeing Co., 2007 WL 1146446, at *2 

(D. Ariz. Apr. 18, 2007) (denying motion to compel discovery related to defendant’s efforts 

to locate documents on ground of irrelevance).  As the Ninth Circuit has previously ruled in 

this case, the district court must determine in the first instance if DoD “reasonably determined 

[its] policy ‘significantly furthers’ the government’s important interests,” Karnoski v. Trump, 926 
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F.3d 1180, 1202 (9th Cir. 2019), and the method of preparation, review, and approval, of the 

Department’s Report is entirely irrelevant to the Court’s inquiry into this question.  The Report 

itself provides the justifications for the challenged policies along with the accompanying 3,075-

page Administrative Record.  These justifications either pass constitutional muster or they do 

not.  A fishing expedition into the creation of the Department’s Report and the deliberative 

process used in the preparation of the Report is an impermissible use of Rule 30(b)(6).  Heller 

v. HRB Tax Grp., Inc., 287 F.R.D. 483, 485 (E.D. Mo. 2012) (“[A]though the standard of 

relevance in the context of discovery may be broader than in the context of admissibility, ‘this 

often intoned legal tenet should not be misapplied so at to allow fishing expeditions in 

discovery.’”) (quoting Hofer v. Mack Trucks, Inc., 981 F.2d 377, 380 (8th Cir. 1993)). 

Moreover, much of Plaintiffs’ topic 6 requests information that is duplicative of 

information Plaintiffs have sought and received through other discovery tools.  In particular, 

the identity of individuals who reviewed or commented on the Report, the primary staff 

members assigned to draft the Report, and the ultimate approver of the Report were 

previously provided to Plaintiffs in DoD’s response to Interrogatory 16.  Accordingly, having 

DoD designate a 30(b)(6) witness to review that interrogatory response and provide the same 

information to Plaintiffs would  be wasteful and an undue burden.   

 

Scope of those Responding.  Notwithstanding the above objections the Department of 

Defense will identify an individual to be deposed to answer any technical questions such as to 

the meaning of acronyms, military phrases, and jargon that appear in the Report that may not 

be readily understandable by individuals without a military background.  

 

Topic 7.  This topic seeks information pertaining to “[t]he February 22, 2018 Memorandum 

for the President from Secretary Mattis concerning Military Service by Transgender 

Individuals (“Memorandum”), including: the principal author(s) of the Memorandum; the 

identity of any individuals who were involved in drafting and preparing, reviewing and 

revising, finalizing and/or approving the Memorandum before it was submitted to Secretary 

Mattis; the role, if any, of Secretary Mattis in drafting, preparing, reviewing, revising and/or 
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finalizing the Memorandum; the process that was followed and the information and 

alternatives that were considered in drafting, revising, finalizing, and approving the 

Memorandum; and the identity and role of any persons who were not current employees of 

the Department of Defense or one of the branches of the military who were  involved in any 

way in drafting, reviewing, revising, finalizing and/or approving the Memorandum.”  

 

Defendants’ Objections:  Defendants object to this topic of inquiry as it specifically seeks 

the mental impressions of senior military decisions-makers, including then-Secretary of 

Defense Mattis himself.  Such areas of inquiry are properly subject to the deliberative process 

privilege and Plaintiffs may not use a Rule 30(b)(6) deposition to delve into such matters under 

any view of the law.  Doe v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., 

concurring) (“[J]udicial inquires…into executive motivation represent a substantial intrusion 

into the workings of [a coordinate] branch [] of government.”) (quoting Vill. Of Arlington 

Heights v. Metro. Housing Dev. Corp., 429 U.S. 252, 268 (1977)); see also J.P. Morgan Chase Bank v. 

Liberty Mut. Ins. Co., 209 F.R.D. 361, 363 (S.D.N.Y. 2002) (disallowing 30(b)(6) deposition 

topic that, “[u]nder the guise of requesting ‘facts,’” in fact sought “defendants’ mental 

impressions, conclusions, opinions, and legal theory”).  Moreover, this topic specifically seeks 

the same or similar deliberative information through testimony that is encompassed in the 

deliberative documents at issue in the Government’s mandamus petition currently pending 

before the Ninth Circuit.  Accordingly, any attempt to inquire into these areas would be an 

impermissible circumvention of the Ninth Circuit’s administrative stay.  Indeed, Plaintiffs 

served their Rule 30(b)(6) deposition notice only after the Ninth Circuit issued its 

administrative stay and never mentioned the possibility of such a deposition prior to the notice 

being served.  If a Rule 30(b)(6) deposition were to proceed on this topic while the Ninth 

Circuit’s administrative stay is pending, which also stays Judge Pechman’s order regarding 

depositions issued at the February 3, 2020 hearing, the Government expects to instruct its 

witness not to answer questions where the information sought would be protected by the 

deliberative process privilege.  See Dkt. 415 (staying “[t]he district court’s December 18, 2019, 

February 3, 2020, and February 7, 2020 orders challenged in [the mandamus] petition”); see 
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also Rule 30(c)(2) (“A person may instruct a deponent not to answer . . . when necessary to 

preserve a privilege . . . .”);SEC v. Nacchio, Civil Action No. 05-cv-00480-MSK-CBS, 2009 U.S. 

Dist. LEXIS 8365, at *8–9 (D. Colo. Jan. 29, 2009) (denying motion to compel Government 

Rule 30(b)(6) witness to answer questions the witness was instructed not to answer on the 

grounds of deliberative process privilege). 

Further, Defendants object to a Rule 30(b)(6) deposition on this topic because it is not 

relevant to any party’s claim or defense. See E.E.O.C. v. Boeing Co., 2007 WL 1146446, at *2 

(D. Ariz. Apr. 18, 2007) (denying motion to compel discovery related to defendant’s efforts 

to locate documents on ground of irrelevance).  As the Ninth Circuit has previously ruled in 

this case, the district court must determine in the first instance if DoD “reasonably determined 

[its] policy ‘significantly furthers’ the government’s important interests,” Karnoski v. Trump, 926 

F.3d 1180, 1202 (9th Cir. 2019), and the method of preparation, review, approval, of then-

Secretary Mattis’ Memorandum is entirely irrelevant to the Court’s inquiry into this question.  

The Department of Defense has provided its justifications for the challenged policies in the 

form of its 44-page report and its 3,075-page Administrative Record.  These justifications 

either pass constitutional muster or they do not.  A fishing expedition into the creation of 

Secretary Mattis’ Memorandum and the deliberative process used in preparation of that 

Memorandum is an impermissible use of Rule 30(b)(6).  Heller v. HRB Tax Grp., Inc., 287 

F.R.D. 483, 485 (E.D. Mo. 2012) (“[A]though the standard of relevance in the context of 

discovery may be broader than in the context of admissibility, ‘this often intoned legal tenet 

should not be misapplied so at to allow fishing expeditions in discovery.’”) (quoting Hofer v. 

Mack Trucks, Inc., 981 F.2d 377, 380 (8th Cir. 1993)). 

Moreover, much of Plaintiffs’ topic 7 requests information that is duplicative of 

information Plaintiffs have sought and received through other discovery tools.  In particular, 

the identity of individuals who reviewed or commented on the Memorandum, the primary 

staffmembers assigned to draft the Memorandum and the ultimate approver of the 

Memorandum were previously provided to Plaintiffs in DoD’s response to Interrogatory 17.  

Accordingly, having the Department designate a 30(b)(6) witness to review that interrogatory 
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response and provide the same information  to Plaintiffs would  be wasteful and an undue 

burden.   

 

Scope of those Responding.  Notwithstanding the above objections the Department of 

Defense will identify an individual to be deposed to answer any technical questions such as to 

the meaning of acronyms, military phrases, and jargon that appear in the Memorandum that 

may not be readily understandable by individuals without a military background.  

 

Topic 8.  This topic seeks information pertaining to “[a]ny requests for waivers, exceptions 

and/or Exceptions to Policy (ETPs) (a) between January 1, 2016 and April 11, 2019 and (b) 

since April 12, 2019 with respect to military accession or service by transgender persons, 

persons who have been diagnosed with or have gender dysphoria, and/or persons who have 

transitioned or need or seek to transition to a gender other than their birth-assigned gender, 

including: the number of such requests; the stated reasons for and in support of, and the 

facts and circumstances concerning, each such request; and the disposition of each such 

request, including whether it was granted or denied and the reasons provided for each such 

disposition.”  

  

Defendants’ Objections:  Defendants object to this topic of inquiry because Plaintiffs’ 

request for testimony regarding the “waivers, exceptions and/or Exceptions to Policy (ETPs) 

(a) between January 1, 2016 and April 11, 2019 and (b) since April 12, 2019” is unduly 

burdensome and disproportionate to the needs of the case as it is entirely duplicative of 

material previously sought and provided (or that Defendants are in the process of providing) 

through document productions.  Here, Defendants have specifically searched for, located, and 

either have provided (or will provide) the actual ETP requests and action on those requests in 

the course of document discovery.   Simply put, Plaintiffs have already obtained through other 

discovery tools the most fulsome answer to this topic that the Department of Defense can 

provide and any further testimony would be entirely duplicative and therefore an unnecessary 

and undue burden to Defendants.  See E.E.O.C. v. Boeing Co., 2007 WL 1146446, at *3 (D. 
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Ariz. Apr. 18, 2007) (finding topic duplicative where it requested information already 

provided). 

 

Scope of those Responding.  Notwithstanding the above objections the Department of 

Defense will identify an individual to answer any technical questions regarding ETPs under its 

current policy such as the meaning of acronyms, military phrases, and jargon that appear in 

the ETPs themselves and action on those ETPs that may not be readily understandable by 

individuals without a military background.  

 

Topics 9.  This topic seeks information pertaining to “[t]he statement, at page 33 of the 

Report, that “currently available in-service data already show that, cumulatively, transitioning 

Service members in the Army and Air Force have averaged 167 and 159 days of limited duty, 

respectively, over a one-year period,” including: any data or other information on which this 

statement was based; how these averages were calculated and by whom; how “limited duty” 

was defined and determined for purposes of these calculations; and why such calculations were 

provided with respect to the Army and Air Force, but not the Navy and the Marine Corps.”  

 

Defendants’ Objection.  Defendants object to this topic because it requests testimony that 

is largely duplicative of discovery previously sought and provided through documents and 

therefore is unduly burdensome and disproportionate to the needs of the case.  The majority 

of the information sought through this topic is in the Administrative Record itself.  Further, 

as far as that information was not already contained in the Administrative Record, Plaintiffs 

previously sought and Defendants provided in its December 20, 2019 production, the 

underlying information supporting this statement in DoD’s Report.   Accordingly, having an 

officer from DoD review these documents and provide the same information to Plaintiffs in 

a deposition would be entirely wasteful and an undue burden.   

  

Scope of those Responding.  Notwithstanding the above objections Defendants will make 

a witness available to answer questions pertaining to the meaning of the statement, how the 
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averages were calculated and by whom, how limited duty was defined and determined for 

purposes of the calculations and why the calculations were provided with respect to the Army 

and Air Force, but not the Navy and the Marine Corps. 

 

 Please let me know if you would like to meet and confer further on this issue.   

 

       Sincerely,  

       /s/ 

       Andrew E. Carmichael 
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