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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,  

Plaintiff, 

v. 

XYZ.com, LLC and Daniel Negari, 

Defendants. 

 

Case No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 
DEFENDANTS XYZ.COM LLC’S AND DANIEL NEGARI’S MEMORANDUM IN 

OPPOSITION TO PLAINTIFF VERISIGN, INC.’S MOTION TO COMPEL AND FOR 
A STANDARD PROTECTIVE ORDER 

I. INTRODUCTION 

Verisign, Inc. filed this lawsuit against its competitor XYZ.com LLC (“XYZ”) and 

XYZ’s CEO, Daniel Negari, alleging false advertising under the Lanham Act, 15 U.S.C. 

§ 1125(a)(1)(B). Verisign and XYZ are direct competitors. Both operate domain name registries: 

Verisign operates the .COM domain name registry, by far the most popular. XYZ operates the 

brand new .XYZ registry. 

Verisign’s lawsuit alleges that a handful of (humorous) comments by XYZ and Negari 

comparing .XYZ to .COM have somehow injured it. But Verisign’s motion demonstrates that the 

real purpose of the lawsuit is for Verisign to force XYZ to divulge its confidential business plans 

and strategy to compete with Verisign. 

Verisign’s discovery requests to XYZ and Negari far exceed the scope of Verisign’s 

claims. They seek “all” of XYZ’s agreements with particular third parties with whom XYZ has 

done business, without any restriction as to subject matter. They seek information about XYZ’s 

owners and investors. They seek XYZ’s internal business plans and marketing plans. None of 

these materials have any clear connection to Verisign’s false advertising claims. 

Yet Verisign raced to file this motion as soon as it possibly could. The sheer breadth of 
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Verisign’s requests forced XYZ to hire an outside vendor to search for responsive materials. The 

vendor identified tens of thousands of documents and the search was still ongoing. XYZ 

requested a two week extension because it needed additional time as a result of Verisign’s 

extremely broad requests. Verisign refused to grant an extension and instead filed this motion on 

the first possible day it could do so. 

Ironically, at the same time Verisign demands that XYZ be ordered to produce highly 

sensitive documents relating to its commercial dealings and business operations, Verisign also 

insists that there is no need for an outside-counsels’-eyes-only protective-order tier for especially 

sensitive materials. 

Verisign’s strategy is apparent: it seeks to use discovery in this lawsuit to obtain XYZ’s 

most sensitive and valuable business and marketing plans, which Verisign could never obtain 

otherwise. The Court should deny Verisign’s motion entirely and instead enter XYZ’s two-tier 

protective order which provides a standard form of protection for parties involved in lawsuits 

with their direct competition. 

II. FACTS 

A. Verisign filed this action against a new competitor, XYZ, and then served sweeping 
document requests requesting XYZ’s most sensitive commercial and trade secret 
information. 

Verisign and XYZ operate competing domain-name registries for generic top-level 

domain names—e.g. .COM, .NET, .ORG. Verisign operates the .COM top-level domain name 

registry, which is by far the most popular and established top-level domain. (Declaration of 

Daniel Negari (“Negari Decl.”) (Dkt. No. 42) ¶ 5.) In 2013 alone, Verisign sold over 30 million 

.COM domain names. (See Compl. ¶ 3(a).) XYZ is the registry operator for the newly launched 

.XYZ top-level domain name. (Id. ¶ 13; Negari Decl. ¶ 3.)  

Verisign filed this lawsuit against its competitor XYZ and Daniel Negari, XYZ’s founder 

and CEO, alleging false advertising under the federal Lanham Act, 15 U.S.C. § 1125(a)(1)(B). 

(See Compl.) Verisign complains that “XYZ has launched a promotional campaign that is 
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designed to suggest that it is superior to Verisign.” (Id. at ¶ 16.)  

Verisign’s Complaint lists a handful of allegedly false statements made in blog posts, 

press interviews, and other contexts that it claims caused it harm. For example, Verisign 

complains that Negari posted an entry on his personal website blog entitled “.XYZ is the NEXT 

.COM – BELIEVE IT.” (Id. ¶ 32.) Similarly, it alleges that Negari, when interviewed by NPR for 

a segment about the recent availability of new top-level domain names (like .XYZ), described 

.COM as having few desirable domain names left: “[a]ll of the good real estate is taken. The only 

thing that is left is something with a dash, or maybe three dashes and a couple numbers in it.” 

(Id.) Verisign also complains about XYZ’s claim to be the “number one” new top-level domain 

name. (Id. ¶ 53(a).) Verisign claims that statement is false because many .XYZ domains were 

given away by a third party. Verisign concludes that it has been injured by XYZ’s various 

promotional statements but does not explain how. (See id. ¶¶ 4, 74–75.) 

Although Verisign’s complaint alleges a single claim of false advertising based on a 

handful of supposedly false statements, Verisign served document requests to XYZ and Negari 

that are incredibly broad and some of which specifically target XYZ’s most sensitive confidential 

information and trade secrets. (Negari Decl. ¶ 6.) Verisign’s discovery includes requests that 

seek comprehensive details about XYZ’s business operations and marketing plans: 

• XYZ’s marketing plan covering the period January 1, 2012 to present, and any 

prior versions or drafts. 

• XYZ’s business plan covering the period January 1, 2012 to present, and any 

prior versions or drafts. 

• All surveys, market research, focus group data, or other consumer perception 

data or reports relating to messages consumers receive from your advertising. 

(See Declaration of Derek Linke in Support of Defendants’ Motion for Entry of a Protective 

Order (“Linke Decl. I”) (Dkt. No. 44) ¶ 9, Exs. E-1, E-2, E-3, E-4.) 

Other requests lack any apparent connection to Verisign’s false advertising claims and 

instead appear calculated to uncover all available information about XYZ’s business operations, 

Case 1:14-cv-01749-CMH-MSN   Document 50   Filed 05/14/15   Page 3 of 17 PageID# 482



4 
 

commercial dealings, and strategies to compete in the marketplace: 

• Documents sufficient to show all of XYZ’s investors including, but not limited 

to, the amounts invested. 

• All written agreements between XYZ and several third parties with whom it 

conducts business. 

• XYZ’s business plan covering the period January 1, 2012 to present, and any 

prior versions or drafts. 

(Id.) The sheer breadth of Verisign’s requests stand in stark contrast to Verisign’s 

representations in its Motion they seek only a relatively limited universe of documents. (See 

Verisign’s Motion to Compel (Dkt. No. 40), at 3–4.)  

Verisign also specifically requests XYZ’s “application(s) to participate in ICANN’s New 

gTLD Program.” (Linke Decl. I ¶ 9, Ex. E-3, ¶ 22.) These applications are upwards of two 

hundred pages each and contain an extraordinarily broad amount of highly-confidential 

information about XYZ’s technical architecture, XYZ financial projections, XYZ’s business 

plans, personal information about XYZ’s owners, as well as very sensitive proprietary technical 

information on XYZ’s business partner CentralNic, which is also a direct competitor of Verisign. 

(Negari Decl. ¶ 7.) In other words, the ICANN applications which Verisign is creating are 

essentially a blueprint for XYZ’s entire registry business and competitive strategy. 

But Verisign’s requests reach even farther. They seek “all” of XYZ’s agreements with 

numerous third parties (many of which also directly compete with Verisign) and “all” 

advertising used in XYZ’s marketing campaigns since 2012 (not just in connection with the 

handful of recent statements identified in Verisign’s Complaint). (Linke Decl. I ¶ 9, Ex. E-3 ¶¶ 3, 

7-10.)  

Because XYZ must compete with larger, dominant competitors like Verisign, XYZ’s 

innovative business and marketing strategies are among its few commercial advantages. (Negari 

Decl. ¶ 5.) Accordingly, XYZ’s trade secrets and confidential information about its business 

dealings, plans, and marketing strategies are its primary and most valuable assets. (Id. ¶¶ 4–5.) 
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XYZ goes to great lengths to maintain the secrecy of its most commercially sensitive information, 

in order to keep it from XYZ’s competitors, like Verisign. (Id. ¶ 4.)  

In order to respond to Verisign’s document requests, XYZ promptly began a diligent 

search for responsive documents. (Declaration of Derek Linke In Support of Defendants’ 

Opposition to Plaintiff’s Motion to Compel (“Linke Decl. II”) ¶ 2.) Because Verisign’s requests 

are so expansive, it was difficult for XYZ to conduct a search for responsive documents in-house. 

(Id. ¶ 3, Ex. A.) So XYZ hired an outside vendor to conduct its search for responsive documents. 

(Id.) The vendor’s search identified tens of thousands of potentially responsive electronic 

documents. (Id.)  

B. Verisign prepared a draft agreed protective order with an outside-counsel’s-eyes-
only tier to protect especially sensitive confidential information that, if disclosed, 
would risk competitive injury to the producing party.  

XYZ reached out to Verisign about negotiating an agreed protective order weeks before 

XYZ’s responses were due. (Linke Decl. I ¶ 2.) In early April, Verisign’s counsel sent a draft 

protective order for XYZ’s consideration which included an outside-counsels’-eyes-only 

provision. (Id. ¶ 3.) XYZ also believed that a two-tier protective order was necessary in this case 

because the parties are direct competitors. And based on Verisign’s document requests, it had 

become apparent that discovery in this case would likely involve some disclosure of competitively 

sensitive and valuable, confidential information, and trade secrets.  

Subsequently, XYZ and Verisign worked to negotiate and finalize the agreed protective 

order during a series of emails, telephone calls, and revised versions of the draft protective order 

Verisign initially provided. (Id. ¶¶ 3–4.) At no time during those communications did either side 

suggest removing the outside-counsels’-eyes-only higher tier of protection. (Linke Decl. II ¶ 4.) 

Then on April 21, Verisign’s counsel emailed to XYZ’s counsel asking whether Verisign’s 

counsel “had the green light” to file the current draft, which still contained an outside-counsels’-

eyes-only higher tier of protection. (Linke Decl. I ¶ 4.) 
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C. Verisign reversed course about an outside-counsels’-eyes-only provision, insisting 
that Verisign’s senior management, board of directors, entire legal department, and 
other personnel needed access to all of XYZ’s materials, no matter how sensitive. 

Unexpectedly, Verisign’s counsel called XYZ’s counsel shortly thereafter to advise that 

Verisign would not agree to a protective order with an outside-counsels’-eyes-only tier of 

protection. (Linke Decl. I ¶ 5.) Over the next few days the parties’ counsel conferred multiple 

times in an effort to reach a compromise on this issue. (Id. )  

Verisign’s counsel claimed that Verisign personnel needed access to all of XYZ’s 

discovery production so that they could assist Verisign’s counsel with understanding XYZ’s 

materials and so that Verisign’s counsel could fully advise it about this case. (Linke Decl. II ¶ 5.) 

XYZ contended that because the parties are competitors, maintaining confidentiality of 

each party’s commercially sensitive information and preventing access by the other side’s 

competitive decision-makers was in both sides’ interests. (Id. ¶ 6.) Verisign’s proposed 

compromise was an expansion of the higher tier so that instead of being limited to outside 

counsel, Verisign could provide material designated under this higher tier to: (1) Verisign’s entire 

board of directors; (2) the nine members of Verisign’s senior management; (3) Verisign’s entire 

legal department; and (4) three additional Verisign employees (provided that they were not in the 

marketing department). (Id. ¶ 7, Ex. B.) 

XYZ’s counsel responded to expressly clarify XYZ’s concern: “Your summary below is 

missing the most-important point: the protective order needs a heightened level of protection 

because the parties are direct competitors and discovery will involve trade secret and other 

commercially sensitive material. That’s why Verisign’s recent proposal to drop the higher tier 

entirely, or to expand it to include dozens of Verisign personnel doesn’t work for us.” (Id. ¶ 8, 

Ex. C.) Verisign did not address that substantive concern, but simply concluded that the “parties 

will agree to disagree.” (Id. ¶ 9, Ex. D.) 

D. Because XYZ’s vendor was still conducting its extensive search, XYZ requested a 
two-week extension to produce responsive documents but Verisign refused and 
promptly filed this motion to compel. 

On April 28, before XYZ’s responses were due to Verisign’s document requests, XYZ 
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contacted Verisign to request a two-week extension, explaining “Verisign's document requests 

are quite broad and it was difficult for our client to search for documents in-house. So they 

engaged a vendor to assist, who still hasn’t delivered the results.” (Id. ¶ 3, Ex. A.) XYZ 

confirmed that it still planned to respond to Verisign’s interrogatories by the original deadline. 

(Id.) 

Despite the fact that Verisign’s discovery requests had been served on the day discovery 

opened in this case, Verisign refused to grant XYZ the requested extension because: “The case 

has been pending for some time and we are concerned about the fast approaching discovery cut-

off.” (Id. ¶ 10, Ex. E.) In response, XYZ noted that while it shared Verisign’s concern about the 

quick case schedule, a modest extension should be acceptable because Verisign had served its 

requests on the very first day of discovery, so there was little danger that it would affect 

discovery, and because the additional time was only necessary because of the burden of 

responding to Verisign’s very broad discovery requests. (Id. ¶ 11, Ex. F.)  

Over the next two days, April 30 and May 1, the parties’ counsel met and conferred at 

length about numerous discovery issues. (Id. ¶ 12.) XYZ’s counsel provided detailed information 

about the status of XYZ’s exhaustive document search, the difficulties posed by Verisign’s 

sweeping document requests, and about how the vendor XYZ retained had already located tens 

of thousands of documents. (Id.) XYZ stated that it would continue its diligent efforts in locating 

and producing documents responsive to Verisign’s requests. (Id.) XYZ pledged to produce 

nonconfidential documents as soon as they were ready, but noted that any confidential materials, 

including any materials which qualified for outside-counsels’-eyes-only handling, would not be 

produced until a protective order was in place. (Id. ¶ 12.) 

During counsels’ discussion on April 30, the day XYZ’s discovery responses were due, 

Verisign’s counsel stated that Verisign planned to file multiple discovery motions the next day: a 

motion to compel document production, a motion to compel interrogatory answers, and a motion 

for protective order. (Id. ¶ 14.) The parties conferred that day at length. (Id.) Later that day, XYZ 

produced interrogatory answers as promised. (Id. ¶ 15.) 
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When those discussions resumed the next morning, Verisign’s counsel noted that 

Verisign would not be able to move to compel interrogatory answers because XYZ had produced 

them as promised. (Id. ¶ 15.) Undeterred, Verisign’s counsel stated that Verisign would still file a 

motion to compel a document production that day based on XYZ’s objections to document 

requests. (Id.) XYZ’s counsel noted that there did not appear to be any actual dispute and 

requested that Verisign identify any dispute so the parties could resolve it without involving the 

Court. (Id.) 

On May 1, the parties’ counsel spent several hours discussing XYZ’s objections to 

Verisign’s document requests. (Id. ¶ 17.) In most cases, they determined that there was no 

dispute about the meaning and scope of the request, making the objection moot, much to 

Verisign’s disappointment. (Id.) Additionally, Verisign’s counsel confirmed that Verisign did not 

intend to confer at that time about objections based on confidentiality (since a protective order 

had not been entered yet) or which asserted a privilege. (Id.) 

However, the parties were not able to resolve potential disagreements about objections 

XYZ raised to Verisign’s most intrusive or burdensome requests, like requests seeking: (1) “all 

agreements” between XYZ and certain third parties, without limitation as to scope or content of 

those agreements; and (2) documents and information about XYZ’s owners and investors, again 

without any restriction as to scope. (Id. ¶ 18.) 

When asked how those sweeping categories of documents had any relevance to Verisign’s 

false advertising claims about XYZ’s marketing of the .XYZ domain-name registry, Verisign’s 

counsel stated that it was possible that an XYZ investor or owner might somehow be involved in 

the XYZ promotion or have discoverable information about it. (Id. ¶ 18.) Similarly, Verisign 

claims that it is entitled to “all” of XYZ’s agreements with certain third parties even though it 

has no basis (other than incorrect speculation) that they had any involvement with the alleged 

“XYZ Promotion.” (Id.)  

XYZ’s counsel pointed out that numerous other Verisign requests called for materials 

pertaining to the “XYZ Promotion,” and therefore Verisign would be entitled to any documents 
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involving XYZ owners and investors and agreements with third parties relating to the XYZ 

Agreement. (Id. ¶ 19.) Verisign’s counsel asserted that the requests for all agreements with third 

parties and for information about XYZ’s investors and owners were necessary to ensure that 

Verisign had received complete discovery pertaining to the “XYZ Promotion” described in the 

complaint. (Id.) And when pressed about the relevance of XYZ’s agreements with third parties, 

Verisign’s counsel stated that Verisign required those agreements for its damages case because 

they could serve as a “baseline” for comparison with the alleged misconduct in the complaint. 

(Id.) 

At the conclusion of the parties’ discussion about Verisign’s requests for production to 

XYZ and Negari and objections to both, XYZ’s counsel confirmed to Verisign’s counsel that no 

specific documents had yet been identified during the document review which would be withheld 

on the basis of those few unresolved objections (other than objections as to confidentiality, 

pending entry of a protective order, or based on assertion of a privilege, which were not the 

subject of the parties’ extensive meet and confer discussions). (Id. ¶ 20.) XYZ’s counsel stated 

that should such a document be identified during XYZ’s discovery review, XYZ would advise 

Verisign that it intended to withhold it based on one of the remaining objections so the parties 

could address it at that time. (Id. ¶ 20.)  

Verisign’s counsel stated that it would immediately file a motion to compel anyway, so 

that should a dispute later arise, the issue would “already be before the Court.” (Id. ¶ 21.) He 

explained that Verisign would simply “supplement” its motion papers as needed. (Id.) Several 

hours later, Verisign filed this motion to compel asking the Court to strike XYZ’s supposed 

“relevance” objections, despite the absence of any genuine discovery dispute notwithstanding 

Verisign’s efforts at creating one.  

XYZ has now produced to Verisign all of the non-confidential responsive documents 

identified thus far during discovery, as it promised it would do. (Id. ¶ 22.) 

Since Verisign filed this motion to compel from XYZ, it has served numerous subpoenas 

to third parties with whom XYZ has done business, seeking a vast range of information with no 
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clear connection to its false advertising claims against XYZ. (Id. ¶ 23.) 

III. ARGUMENT AND AUTHORITY 

  MOTION TO COMPEL 

A. XYZ was complying with Verisign’s discovery requests, but Verisign then filed an 
unnecessary and unripe motion to compel without a concrete dispute for the Court 
to resolve.  

Verisign seeks an order requiring timely production and a ruling striking XYZ’s 

objections to several of Verisign’s discovery requests. (Motion to Compel, 5.) Verisign cites to 

only one case in its motion to compel and only for the proposition that “the burden is on the 

person objecting to discovery…to demonstrate that discovery should not be permitted.” But 

courts also avoid ruling on unripe motions. See Abbott Lab. v. Gardner, 387 U.S. 136, 148–49 

(1967) (“Ripeness is a justiciability doctrine designed to prevent courts…from entangling 

themselves in abstract disagreements.”). When parties remain engaged in an ongoing meet and 

confer process, courts will avoid ruling unless true disagreement exists. See Watts v. Allstate 

Indem. Co., 2010 WL 4225561, at *3 (E.D. Cal. Oct. 20, 2010). The Court should therefore 

decline to rule on Verisign’s motion to compel unless Verisign demonstrates a clear and 

justiciable controversy. Verisign cannot demonstrate that such a controversy exists.   

First, counsel have engaged one another in lengthy meet and confer telephone calls and 

worked diligently to largely resolve Verisign’s concerns with XYZ’s objections, and XYZ’s 

corresponding concerns with the essentially limitless scope of some of Verisign’s requests. XYZ 

has produced everything that does not require confidential handling, pending the entry of a 

protective order. XYZ informed Verisign that no documents have been withheld based on any 

objections other than confidentiality or privilege. Rather, XYZ continuously and reasonably 

sought to narrow discovery issues and obtain agreement on a protective order to guide the 

disclosure of sensitive, business-critical information to its major competitor. XYZ thus made 

every effort to comply with the letter and the spirit of Local Rule 37(E), which directs counsel to 

“confer to decrease, in every way possible the filing of unnecessary discovery motions.”   
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Yet Verisign goes out of its way to generate the appearance of a dispute by 

mischaracterizing XYZ’s “remaining objections” and unreasonably demanding immediate 

production despite XYZ’s timely objections and substantial efforts to resolve these disputes and 

its concerns about Verisign’s intrusive and sweeping document requests without the Court’s 

intervention. Verisign’s motion to compel requests that the Court strike Defendants’ objections 

to two sets of RFPs. The first set involves agreements between Defendants and Cyber2Media 

and Xin Net Technology. (Verisign’s Motion to Compel, at 5–6.) The second set requests 

information on XYZ’s owners and investors. (Id.) For both sets, Verisign states that “after 

meeting and conferring…the remaining objection is relevance.” Verisign misstates the issue and 

thus manufactures a discovery dispute in order to justify its motion to compel and accelerate its 

real agenda—obtaining XYZ’s confidential business documents that have allowed XYZ’s David 

to compete with Verisign’s Goliath.  

XYZ waits only for the entry of a protective order to produce confidential documents. 

Verisign knows this. Competing motions for protective orders are now before this Court. 

Verisign knows this as well and moved to compel anyway. XYZ identified no documents it plans 

to withhold based on relevance, or any other objection save confidentiality or a privilege. XYZ 

delivered timely objections to Verisign’s requests and has diligently worked with Verisign’s 

counsel to address both parties’ concerns. Verisign raced to file its motion to compel and 

identifies no clear dispute or controversy for the Court to resolve. Unless and until the parties 

have an actual dispute, the Court should deny Verisign’s motion to compel as premature, 

unnecessary, and unripe.  

B. The Court should decline to strike XYZ’s objections because they apply to 
overbroad and burdensome requests for production that are not reasonably 
calculated to lead to the discovery of admissible evidence. 

Verisign asks this Court to strike XYZ’s objections to Negari RFPs 6, 9 and XYZ RFPs 8, 

11. The Court should decline to do so. These overly broad requests seek agreements between 

Defendants and two third parties with no apparent connection to Verisign’s claims in this action. 
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First, Verisign seeks agreements between Defendants and Cyber2Media because, Verisign 

speculates, Cyber2Media may be owned by Negari and had been previously sued for alleged 

typosquatting. Verisign speculates that somehow reflects a pattern on behalf of XYZ and Negari 

that could justify a finding of “exceptionality” for purposes of fees under 15 U.S.C. § 1117(a). 

But “exceptional” cases must involve “malicious, fraudulent, willful or deliberate” conduct, 

and, in the Fourth Circuit, a prevailing plaintiff must demonstrate “that the defendant acted in 

bad faith.” Retail Services, Inc. v. Freebies Pub’g, 364 F.3d 535, 550 (4th Cir. 2004). Verisign does 

not allege bad faith on the part of XYZ, and its reference to unrelated (and meritless) civil 

lawsuits previously filed against Cyber2Media is simply mudslinging. 

Second, agreements between XYZ and Xin Net Technologies reach beyond the scope of 

Verisign’s complaint. Verisign speculates that Xin Net may have had some involvement with the 

XYZ promotion reference in its Complaint. If true, then the documents would be responsive to 

other document requests and there would be no need for Verisign to demand “all” agreements, 

regardless of subject matter between XYZ and Xin Net. Verisign’s demands that XYZ produce 

materials that have literally no connection to its claims should be denied. 

Finally, Verisign seeks to strike XYZ’s objections to Verisign’s requests for production 

regarding XYZ’s investors and owners. Ostensibly, Verisign desires such information to ensure it 

has full knowledge of the XYZ Promotion, speculating that those owners or investors might 

happen to have information that cannot be obtained from XYZ. But such requests are broad and 

unnecessary in light of Verisign’s other requests specifically targeting information regarding the 

XYZ Promotion, none of which XYZ has refused to produce subject to protection under a 

protective order. Verisign gives no good reason for needing details about XYZ’s owners and 

investors. Accordingly, Verisign’s request to have XYZ’s relevance and overbreadth objections 

struck should be denied.  

PROTECTIVE ORDER 

XYZ’s separately filed motion for entry of protective order (Dkt. No. 39) addresses many 

of the legal and factual issues within Verisign’s motion. XYZ responds here to supplement its 

Case 1:14-cv-01749-CMH-MSN   Document 50   Filed 05/14/15   Page 12 of 17 PageID# 491



13 
 

own motion and to distinguish cases cited by Verisign in support of its views on two-tier 

protective orders. 

C. Verisign mischaracterizes the dispute and its reasons for bringing suit. Verisign’s 
own intrusive discovery requests confirm that this case involves trade secrets and 
confidential information of the type commonly recognized by courts in crafting two-
tier protective orders.  

Verisign starts by citing a proposition that XYZ wholeheartedly agrees with: two-tier 

protective orders should be entered in cases involving “intellectual property, trade secrets, and 

unique technological information.” BriovaRX, LLC v. Johnson, 2014 WL 989206, at *4 (S.D. W. 

Va. Mar. 13, 2014). While Verisign characterizes its action as a “false advertising dispute,” in 

fact, Verisign’s goal is to obtain XYZ’s trade secrets and unique technological information. 

XYZ’s marketing documents lie at the center of its corporate business of encouraging adoption of 

domains with the new .XYZ domain extension. Accordingly, such marketing information and 

business strategies and plans that XYZ seeks to protect are highly confidential and competitively 

sensitive, such that XYZ risks serious injury if they were to be disclosed to a direct competitor 

like Verisign.  

Verisign argues that marketing expenses and strategies do not require the level of 

protection afforded by two-tier protective orders. In support, Verisign cites to Unico Am. Corp. v. 

Crusader Captive Services LLC, a case involving indirect competitors and a defendant lacking in-

house counsel. While the Crusader Captive court decided to strike the Highly Confidential tier, it 

also noted that the marketing information at issue “could unfairly disadvantage [the party’s] 

competitive position in the marketplace.” Crusader Captive, 2006 WL 2355524, at *1. Verisign 

also ignores precedent counter to its position. In McAirlaids, Inc. v. Kimberly-Clark Corp., 299 

F.R.D. 498, 501 (W.D. Va. 2014), the district court recognized the serious risk of disclosing 

certain information directly to competitive decision-makers. Indeed, XYZ discusses McAirlaids at 

length in its own motion for protective order. (See Defendants’ Motion for Protective Order, at 

7–8.) The situation here strongly resembles that in McAirlaids and completely differs from that in 

Crusader Captive.  
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Verisign also cites to BriovaRX but does not explain how that case differs greatly from the 

present circumstances. In BriovaRX, the plaintiff sought a two-tiered protective order for its 

business information when the lawsuit involved documents allegedly stolen from plaintiff by the 

defendant. BriovaRX, 2014 WL 989206, at *4. The court found that a two-tiered protective order 

in those circumstances prejudiced the defendant, who at least needed to see what documents he 

was accused of stealing to prepare his defense. Id. at *5. The only other case cited by Verisign, 2 

Hounds Design, Inc. v. Brezinski, 2013 WL 5938073, also involves a plaintiff seeking to protect 

certain confidential information from the defendant. Id. at *3. Plaintiff’s request for an attorneys-

eyes-only provision was denied largely because the parties had a relationship prior to suit and the 

disputed information and facts directly involved the defendant. Id. No such facts exist here.  

Between direct competitors, highly confidential documents can and should be given a 

higher level of protection than allowed for in a standard one-tier protective order. Accordingly, 

the Court should deny Verisign’s motion for entry of its protective order and instead grant 

XYZ’s motion and enter XYZ’s two-tier protective order.  

D. Verisign’s ability to prosecute its false advertising claim about allegedly unlawful 
public statements does not turn on its access to XYZ’s most sensitive and 
competitively relevant documents. 

Verisign argues that a two-tier protective order will harm its ability to prosecute its false 

advertising. Again, Verisign cites to distinguishable cases in support. As discussed above, the 

Brezinski court denied a request for a two-tiered protective order because of the defendant’s 

personal involvement in the facts, which put her in the best position to analyze evidence. 

Brezinski, 2013 WL 5938073, at *3. When the plaintiff requests the protective order, as in 

Brezinski, there can be concern that the lawsuit’s purpose is to gain access to a competitor’s 

sensitive information. XYZ seeks to protect its confidential information from Verisign—the 

plaintiff—and fears the result of Verisign’s competitive decision-makers gain access to certain 

strategies and information.  

Verisign also argues that a two-tier protective order is inappropriate because its outside 
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counsel will struggle with processing the availability of unregistered domain names, certain 

promotional activities, and the “validity of XYZ.COM’s top-level domain name registrations.” 

Plaintiff’s Motion, at 10. Verisign’s argument stretches credulity to its breaking point. The 

marketing and sale of domain names requires no advanced technical degrees and is not so 

specialized that ordinary outside counsel will struggle to “process” the basic elements of a false 

advertising case. Verisign must prove that XYZ’s statements were literally false—such analysis 

does not require involvement of Verisign’s high level competitive decision-makers, particularly 

when sharing XYZ’s information with them could result in severe competitive harm to XYZ.  

E. Verisign moves for entry of a protective order but argues that no protective order 
should be entered in this case due to the Fourth Circuit’s disfavoring of restrictions 
on litigation documents.  

Verisign includes a brief argument that any information relating to XYZ’s alleged 

marketing scheme should be made publicly available. Verisign’s argument should be ignored 

because Verisign itself agrees that a protective order should be entered—the parties differ only 

on whether the protective order is one- or two-tiered.  

IV. CONCLUSION 

For the foregoing reasons, the Court should deny Verisign’s motion to compel and 

decline to enter Verisign’s proposed protective order. Instead, it should adopt XYZ’s two-tier 

protective order and prevent Verisign from using the discovery process in this Court to secure a 

competitive advantage by forcing XYZ to give up its most sensitive and commercially sensitive 

information. 

 

Dated May 14, 2015. 
 
 
 
      /s/ Timothy J. Battle     

Timothy J. Battle (VSB No. 18538) 
Timothy J. Battle Law Offices 
524 King Street  
Alexandria, VA 22320-4593 
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(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com and Daniel Negari 

 

/s/ Derek A. Newman    
Derek A. Newman (admitted pro hac vice) 
Jason B. Sykes (admitted pro hac vice) 
Derek Linke (pro hac vice application pending) 
Newman Du Wors LLP 
2101 Fourth Avenue, Suite 1500 
Seattle, WA 98121 
(206) 274-2800 Tel 
(206) 274-2801 Fax 
Counsel for XYZ.com LLC and Daniel Negari 
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Nicholas Martin DePalma  
Randall Karl Miller  
Kevin William Weigand 
Taylor Sumner Chapman 
Venable LLP (Vienna)  
8010 Towers Crescent Drive 
Suite 300  
Tysons Corner, VA 22182  
nicholas.depalma@venable.com  
rkmiller@venable.com  
kwweigand@venable.com 
tschapman@venable.com 
 
 

 
 
 

/s/ Timothy J. Battle     
Timothy J. Battle (VSB No. 18538) 
Timothy J. Battle Law Offices 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com and Daniel Negari 
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