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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON  
AT SEATTLE 

 

 
RYAN KARNOSKI, et al.,   ) 
      ) 

Plaintiffs, and  ) 
      ) 
STATE OF WASHINGTON,  ) 
      ) 
   Plaintiff-Intervenor, ) 
v.      ) No. 17-cv-01297 (MJP) 
      ) 
DONALD J. TRUMP, in his official  ) 
Capacity as President of the United  ) 
States, et al.,     )  
      ) 
   Defendants.  ) 
______________________________ ) 
 

DECLARATION OF MAJ CASEY BIGGERSTAFF 

I, Casey Biggerstaff, do hereby declare are follows: 

1. I am an Army Judge Advocate and have been assigned to Fort Stewart, Georgia, as the 

Chief, Military Justice, for the 3d Infantry Division and Fort Stewart since July 2019.  From June 

2017 to June 2019, I was assigned as a Litigation Attorney to the United States Army Legal 

Services Agency (USALSA), Litigation Division, located in Fort Belvoir, Virginia. 

2. In the exercise of my official duties at Litigation Division, I was made aware of, and 

served as agency counsel for, this lawsuit and the three other cases involving the March 12, 

2019 Department of Defense (DoD) Policy on Military Service by Transgender Persons with 

Gender Dysphoria. 

3. I submit this declaration in support of [Plaintiffs’ Motion to Compel] (ECF No. [insert]).  I 

base this declaration on my personal knowledge and information made available to me in the 

performance of my official duties. 

 

DECLARATION OF MAJOR CASEY 

BIGGERSTAFF IN SUPPORTOF 

PLAINTIFF’S MOTIONTO COMPEL 

(ECF XXX) 
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Army Search and Review Process 

4. In their motion, Plaintiffs seek to compel Defendants to [insert] 

5. In response to this and the three other lawsuits challenging DoD’s policies regarding 

military service by transgender individuals and individuals with gender dysphoria, the Army 

conducted a search, collection, and production of files and documents potentially relevant to the 

claims and defenses in the four cases.  The Army’s search and review efforts were focused on 

material reasonably related to the Army’s contributions to the formation and implementation of 

DoD’s policy on military service by transgender individuals and individuals with gender 

dysphoria. 

6. The Army began this process by identifying the key individuals who were involved in the 

policy-making process.  After receiving plaintiffs’ discovery requests, and upon receiving 

guidance from attorneys from the Department of Justice (DOJ) and DoD’s Office of Litigation 

Counsel, I identified relevant custodians of records with the assistance of legal advisors from the 

Army’s Office of the Judge Advocate General and Office of the General Counsel.   The Army 

then conducted its search for responsive documents in the possession of these individuals 

through two methodologies:  self-collection and digital searches.   

Self-Collection 

7. Custodians selected for self-collection of responsive materials were members of the 

Army’s Service Central Coordination Cell (SCCC), the Army members of the Panel of Experts, 

and the Secretary of the Army.  Through self-collection, these custodians reviewed digital and 

hardcopy files and collected potentially responsive material.  That is, these custodians (or 

members of their staff), including attorneys from the SCCC, searched hard copy files and 
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organizational shared drives from their respective staff sections or offices.  In addition, the 

SCCC members searched their own Outlook email accounts for responsive information. These 

custodians were directed to search for and collect potentially responsive materials—materials 

related to the generation and implementation of transgender personnel policies, past and 

present—based on guidance developed by Litigation Division in coordination with input from the 

members of the SCCC from the Office of the Judge Advocate General and Office of General 

Counsel.    

8. Although custodians were instructed to search for and collect any materials reasonably 

related to transgender personnel policies, they were specifically directed to search for and 

collect materials including: 

 Records of communications by any representative of their offices with President Trump 

or the Executive Office of the President concerning military service and/or accession of 

transgender persons between January 20, 2017 and August 25, 2017; 

 Records of meetings attended by a representative their office at which military service by 

transgender persons was discussed between January 20, 2017 and August 25, 2017 

(including meetings of the Panel of Experts and Service Central Coordination Cell); 

 Assessments, reports, evaluations, studies, or other research concerning military service 

by transgender persons compiled between June 30, 2016 and August 25, 2017;  

 Records concerning the identity of SCCC members, their dates of service in the SCCC, 

title, role, and nature of their responsibilities;  

 Records of meeting of the Panel of Experts and SCCC, as well as all records generated 

by, provided to, or relied on by, the Panel of Experts;  
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 Records produced from June 30, 2016 concerning the effect of open service by 

transgender persons on unit cohesion, readiness, or lethality;  

 Records produced between June 30, 2016 and July 26, 2017 estimating the cost 

incurred as a result of military service by transgender persons;  

 Training materials on the provision of health care to transgender Servicemembers with 

gender dysphoria (with the exception of standard training slides on the military service of 

transgender Servicemembers that were disseminated as part of the mandatory Tier 1, 2, 

or 3 training);  

 Any proposed edits or amendments to Department of Defense Instruction 1300.28 

issued in October 2016;  

 Any records related or created pursuant to the military’s development or implementation 

of policies concerning the military service of transgender persons by the Panel of 

Experts or associated working groups at the Department of Defense or Service level; 

  Any training materials on the provision of health care to transgender Servicemembers or 

Servicemembers with gender dysphoria;  

 Any records concerning any policy, practice, or procedure related to the accession of  

transgender persons in the military;  

 Any records provided to, considered by, or generated by the Panel of Experts, its 

associated working groups, and/or SCCC concerning the service and/or accession of 

transgender persons. 

Further, custodians were specifically instructed to search for and collect materials even if they 

believed a privilege might apply to those materials. After performing self-collection, these 

individuals (or members of their staff) provided all collected documents to Litigation Division.  
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“Gender dysphoria” SMA Dailey, GEN McConville, and HON Mark Esper:  January 
17, 2018 to March 23, 2018. Remaining individuals:  February 
2, 2018 to March 23, 2018.   

“Panel of Experts” SMA Dailey, GEN McConville, and HON Mark Esper:  January 
17, 2018 to March 23, 2018. Remaining individuals:  February 
2, 2018 to March 23, 2018.   

  

Document Review 

9. All documents and files collected pursuant to self-collection and digital searches, after 

being provided to Litigation Division, were transferred to DOJ attorneys for processing in the 

eDiscovery software, Relativity. The preserved emails from the SCCC members were also 

uploaded to Relativity. Documents were then maintained and organized within the eDiscovery 

database as they were collected and as they would appear in the ordinary course of business—

by DoD or Military Service component and custodian.1 Once the data were uploaded to 

Relativity, duplicate documents were segregated from the corpus of documents for review.  

Thereafter, DOJ divided the documents from the SCCC members’ and staff’s self-collections 

and the Outlook searches performed by DISA for the Army’s senior leaders into batches for 

review.  No documents were excluded from batching due to the possibility that a document 

contained privileged information. 

10. The Army’s document review was conducted by a team of attorneys from Litigation 

Division and others from within the U.S. Army Legal Services Agency.  Prior to the review, I 

provided the team detailed instructions on the mechanics and criteria for the review.  Each 

member of the team was trained on how to determine whether a document was responsive, to 

                                                           
1  The Army initially collected a small set of documents from its custodians and converted them into .pdf form using 
Adobe Pro software, which were transferred to DOJ and produced to plaintiffs in the converted format using 
Relativity.  However, due to negotiations with plaintiffs’ counsel, the Army provided the native files to DOJ and 
reproduced the documents in native format.  
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note whether the document was a “key” document because it contained information especially 

relevant to the claims or defenses in this and the related litigation (this coding, however, was 

optional), to review the document for any applicable privileges and code the document 

appropriately, and to provide a description of the privileged information for the privilege log.  The 

review team was instructed to mark a document as “responsive” if the document was remotely 

related to DoD’s transgender policy, past or present, and further instructed to err on the side of 

finding responsiveness.  In light of the 218 RFPs in this and the three related cases challenging 

DoD’s transgender policy, the Army did not further review and categorize documents as 

responsive to particular RFPs.  Rather, documents were categorized and produced as they 

were maintained and collected in the ordinary course of business—by custodian.  Efforts to 

reorganize the documents by RFPs in this and the related litigation would have added 

substantial burdens to review efforts by requiring attorneys to compare the content of each 

document reviewed to the list of the 218 RFPs across the four cases.  This task would have 

been further complicated by the fact that many responsive documents would be specifically 

responsive to numerous RFPs. 

11. Beyond determining whether a document was responsive, as described above, the Army 

did not apply non-privilege objections to exclude reviewed documents from production. 

12. The review team received training on the Deliberative Due Process Privilege, the 

Attorney-Client Privilege, Work Product Privilege, and the Presidential Communications 

Privilege to ensure all members had a working knowledge of the privileges they were likely to 

encounter as they reviewed the documents.  The review team was further asked to code a 

document as “needs further review” if any member of the team was unsure about the content, 

had questions on whether a specific code was warranted, or encountered a document with a 
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close privilege call so that another attorney could later locate and review the document to make 

the appropriate privilege determination.  Review work was done in a computer lab so that 

attorneys would be co-located and could discuss recurring questions or issues. I supervised the 

review and answered reviewers’ questions as they arose.   

13. Privilege determinations were generally made at the same time as responsiveness 

determinations; however, in all cases, responsiveness determinations were made prior to 

privilege determinations.  Reviewers read an entire document and considered the content, the 

title, the author, the recipients, and the date of its creation in determining whether the document 

was privileged.  If a document contained privileged material, it was appropriately coded in 

Relativity, and the reviewer moved on to the next document.  Because privilege determinations 

were made only after a document was determined to be responsive, there were no custodians, 

documents, or batches that were excluded from review because they contained privileged 

information.  To the best of my knowledge, all reviewers complied with my instructions 

concerning the document review process. 

14.  Once the documents were coded as privileged, DOJ then conducted preliminary scrubs of 

the batches to identify any illogical or inconsistent coding for any documents.  Documents with 

coding inconsistencies were re-batched and re-reviewed by members of the Army document 

review team.   

15. DOJ then created and provided Litigation Division with privilege logs for several batches 

of documents at a time.  These logs were generated from Relativity by the eDiscovery software 

and sent to my office in Microsoft Excel format.  They were created using a combination of 

metadata from a document and the reviewer’s coding in Relativity.  The logs included the 

following metadata:  author of the email or creator of the document, recipient of an email, date of 

Case 2:17-cv-01297-MJP   Document 484-2   Filed 04/13/20   Page 11 of 12



  
 

11 

 

creation or date the email was sent, title of the document, a privilege determination, and basis 

for the privilege determination.  Attorneys from Litigation Division then reviewed these 

documents, made changes as appropriate, and edited the draft privilege logs.  

 In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the 

foregoing is true and correct.  Executed this [  ] day of [    ] 2019. 

 

 

 CASEY BIGGERSTAFF 
 Major, Judge Advocate 
  U.S. Army 
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