
  
 

 
 
 

EXHIBIT 1 

Case 2:17-cv-01297-MJP   Document 450-1   Filed 02/28/20   Page 1 of 4



 

Vanessa Barsanti 
To Call Writer Directly: 

+1 312 862 2205 
vanessa.barsanti@kirkland.com 

300 North LaSalle 
Chicago, IL 60654 

United States 

+1 312 862 2000 

www.kirkland.com 

Facsimile: 
+1 312 862 2200 

 

Beijing Boston Hong Kong Houston London Los Angeles Munich New York Palo Alto San Francisco Shanghai Washington, D.C. 
 

 

October 4, 2019 

By E-mail   
 
Andrew E. Carmichael 
United States Department of Justice 
Civil Division, Federal Programs Branch 
(202) 353-0889 
 

 
 

 

Re: Karnoski et al. v. Trump et al., 2:17-cv-01297-MJP 

Dear Drew: 

I write regarding discovery deficiencies in the Department of Defense’s (“DoD”) 
productions.  Specifically, the DoD appears to have selectively withheld nearly 15,000 documents 
from its productions on the basis of non-responsiveness.  Under prevailing discovery standards, a 
party must produce all non-privileged documents in a family when it determines that a parent or 
child document is responsive.  Further, these withheld documents do not appear to be non-
responsive at all, either because the metadata indicates that they are responsive on their face, or 
because they are family members of responsive documents.  Accordingly, Plaintiffs request that 
the DoD produce all family members of produced documents that have been withheld on the basis 
of non-responsiveness. 

The law is clear that a party must produce all non-privileged documents in a family when 
it determines that any one member of the family is responsive.  The rule of completeness—Federal 
Rule of Evidence 106—requires this practice.  See FED. R. EVID. 106 (“If a party introduces all or 
part of a writing or recorded statement, an adverse party may require the introduction, at that time, 
of any other part—or any other writing or recorded statement—that in fairness ought to be 
considered at the same time.”).  Courts have noted that “[t]he logic of this evidentiary rule extends 
backwards to discovery which often leads to a conclusion (or at least a presumption) that if 
something was attached to a relevant e-mail, it is likely also relevant to the context of the 
communication.”  Abu Dhabi Commercial Bank v. Morgan Stanley & Co. Inc., No. 08 CIV. 7508 
SAS, 2011 WL 3738979, at *5 (S.D.N.Y. Aug. 18, 2011), adopted without objection, 2011 WL 
3734236 (S.D.N.Y. Aug. 24, 2011).  This approach recognizes the practical importance of 
producing all documents in a family to provide the necessary context for each family member.  See 
Families for Freedom v. U.S. Customs & Border Prot., No. 10 CIV. 2705 SAS, 2011 WL 4599592, 
at *4 (S.D.N.Y. Sept. 30, 2011) (“Context matters.  The attachments can only be fully understood 
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and evaluated when read in the context of the emails to which they are attached.  That is the way 
they were sent and the way they were received.  It is also the way in which they should be 
produced.”); Doe v. Trump, 329 F.R.D. 262, 275–76 (W.D. Wash. 2018) (“It is a rare document 
that contains only relevant information; and irrelevant information within an otherwise relevant 
document may provide context necessary to understand the relevant information.”)  

Additionally, parties must “produce documents as they are kept in the usual course of 
business . . . or organize and label them to correspond to the categories in the request.”  FED. R. 
CIV. P. 34(b)(2)(E)(i).  The DoD has declined to approach its production via the latter option, and 
thus must comply with the former.  Production of a parent e-mail without its corresponding child 
attachment, or vice versa, does not satisfy the “usual course of business” requirement.  See Abu 
Dhabi Commercial Bank, 2011 WL 3738979, at *5 (“[T]he production of a parent e-mail along 
with its corresponding child attachment satisfies Rule 34’s ‘usual course of business’ requirement 
for parties who opt to produce documents in that manner.”).  

Because each of these documents withheld for non-responsiveness is part of a family 
wherein the other members were either slipsheeted for privilege and/or produced, the DoD has 
already acknowledged that the documents are members of a responsive family, and thus are 
necessary for context and completeness.  Accordingly, they must be produced.  

Moreover, it is clear based on the e-mail subject and/or file name information available 
that a multitude of the DoD’s withheld documents are independently responsive and highly 
relevant to Plaintiffs’ discovery requests.  Plaintiffs note just a few examples:  

• R_USDOE00201727 (FW: Transgender Retention (UNCLASSIFIED));  

• R_USDOE00203190 (FW: HOT -- Transgender statement (UNCLASSIFIED));  

• R_USDOE00217133 (RAND Materials on Transgender Study Group);  

• R_USDOE00234741 (FW: DRAFT DTM and DoDI for TG Service WG);  

• USDOE00085588 (Info Memo to DepSecDef TG.docx); and 

• USDOE00085632 (RE: TG #'s (UNCLASSIFIED)). 

Even beyond the subject and/or file name information, in some instances members of the 
family that have been produced are so clearly responsive and relevant that it strains credulity how 
Defendants could claim the family member is non-responsive.  For example, R_USDOE00217133 
is a communication withheld for non-responsive that transmits two articles: 1) The Implications 
of Allowing Transgender Personnel to Serve Openly in the U.S. Military (R_USDOE0217135); 
and 2) Assessing the Implications of Allowing Transgender Personnel to Serve Openly  

Case 2:17-cv-01297-MJP   Document 450-1   Filed 02/28/20   Page 3 of 4



 

Andrew E. Carmichael 
October 4, 2019 
Page 3 

  

 
(R_USDOE0217141).  Any communication relating to these articles that cover issues central to 
this litigation is unquestionably responsive.   

 Yet the improperly withheld documents are not limited to documents where the filename 
and/or e-mail subject are facially relevant.  As just one example, the DoD produced an e-mail from 
Former U.S. Secretary of Defense Jim Mattis (USDOEE00134732_0001) with the subject line 
“FW: Draft article and more.”  Though the subject line does not necessarily indicate that the 
communication relates to transgender military service, the entire body of the e-mail is responsive 
and highly relevant in that it includes notes regarding two individuals who have spoken on 
transgender issues—William Woodruff and Paul McHugh—and, in McHugh’s case, briefly 
summarizes his position.  The e-mail also indicates that it included an attachment 
(USDOE00134733) titled “How not to deter a war.docx.”  Despite the fact that the document was 
attached to an email that only contained information related to issues in this litigation, the DoD 
perplexingly withheld the attachment as non-responsive.  

Because the DoD’s slipsheets for documents “Withheld as Non-Responsive” are non-
privileged and are either independently responsive or attached to responsive family members, 
Plaintiffs request that the DoD produce all documents that were previously withheld on the basis 
of responsiveness alone and are part of responsive families. 

* * * * 

  We look forward to your prompt response and availability to meet and confer.  

Sincerely, 

/s/ Vanessa Barsanti 

Vanessa Barsanti 
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