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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,  

Plaintiff, 

v. 

XYZ.com, LLC and Daniel Negari, 

Defendants. 

Case No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 

DEFENDANTS’ RESPONSE TO 
PLAINTIFF’S OBJECTIONS TO DEFENDANTS’ BILL OF COSTS 

 

Defendants XYZ.com LLC and Daniel Negari (together, “XYZ”), pursuant to Local Rule 

54(d)(2), respond to Verisign, Inc.’s objections to XYZ’s bill of costs. (Dkt. 399.) 

DISCUSSION 

Federal Rule of Civil Procedure 54(d) “creates a presumption that the prevailing party will 

be awarded costs” under 28 U.S.C. § 1920. Intellectual Ventures I, LLC v. Capital One Financial 

Corp., No. 1:13cv0740, 2015 WL 7283108, at *6 (E.D. Va. Nov. 17, 2015); see also Cherry v. 

Chapman Int’l Corp., 186 F.3d 442, 446 (4th Cir. 1999). To overcome this presumption, “a 

district court must justify its decision [to deny costs] by articulating some good reason for doing 

so.” Id. (internal quotations omitted). “The court has wide latitude to award costs, so long as the 

costs are enumerated in the general taxation-of-costs statute, 28. U.S.C. § 1920.” Ford v. Zalco 

Realty, Inc., 708 F. Supp. 2d 558, 561 (E.D. Va. 2010). Here, Verisign has not articulated any 

good reason for the Court to deny XYZ reimbursement of its costs. 

XYZ provided an itemized list for each category of costs it seeks to recover under Section 

1920, and included copies of invoices and receipts to support the amounts. Although one of the 

invoices was illegible due to a computer glitch, XYZ has attached a legible version of that invoice 
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to this response. (See Declaration of Sophy Tabandeh “Tabandeh Decl.” ¶ 2, Ex. A.) The court 

should reimburse XYZ its litigation costs under Section 1920 because the costs were justified and 

necessarily obtained for use in the case. 

A. The Court should award XYZ its entire costs for rough drafts of deposition 
transcripts. 

Courts across the country have held that a prevailing party is entitled to recover the costs of 

a rough draft deposition transcript under Section 1920. See Linex Techs., Inc. v. Hewlett-Packard 

Co., No. 13-cv-00159-CW, 2014 WL 5494906, at *7 (N.D. Cal. Oct. 30, 2014); see also In re 

Aspartame Antitrust Litig., 817 F. Supp. 2d 608, 617 (E.D. Pa. Oct. 5, 2011). This Court should 

follow those and reimburse XYZ its costs for rough draft deposition transcripts. All rough 

transcripts were necessarily obtained for use in the case. And XYZ only ordered rough drafts for 

less than half of the depositions that occurred. 

1. Daniel Negari (6/15/15). XYZ ordered Negari’s rough deposition transcript 

because, during the deposition, Verisign’s counsel indicated that Verisign was going to file a 

motion regarding he deposition. Four days later, Verisign filed its motion. (See Dkt. 82). XYZ 

needed the rough draft in order to oppose Verisign’s motion. 

2. Shayan Rostam. XYZ ordered the rough deposition transcript for Shayan Rostam 

because during the deposition, Verisign’s counsel said he would review the transcript to 

determine whether Verisign would move to redepose Rostam. XYZ ordered Rostam’s rough 

draft deposition transcript so that it too could review the testimony in anticipation of Verisign’s 

threatened motion to redepose Rostam. 

3. Verisign’s experts. XYZ ordered rough drafts of deposition transcripts for three of 

Verisign’s experts—Lauren Kindler, Mark Berenblut, and Andrew Simpson. XYZ needed these 

rough drafts to provide to its rebuttal experts so that they could finalize their expert reports. 

XYZ’s rebuttal expert reports were due 11 days after Kindler’s deposition, four days after 

Berenblut’s deposition, and two days after Simpson’s deposition. 
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XYZ also needed the rough deposition transcript for Lauren Kindler to oppose Verisign’s 

motion to compel production of XYZ’s financial statements, which XYZ filed the day after 

Kindler’s deposition. (See Dkt. 137.) Kindler’s deposition testimony was necessary to oppose 

Verisign’s motion. Verisign argued that Kindler needed XYZ’s financial statements to calculate 

damages even though Kindler testified she only needed limited financial statements. (See Dkt. 

152 at 2.)  

Lastly, XYZ needed these deposition transcripts as soon as possible so that it could start 

preparing its motions to exclude Verisign’s experts’ testimony at trial. (Dkt. 232, 233, 234, 235.)   

4. XYZ’s experts. XYZ ordered the rough deposition transcripts for Jothan Frakes, 

Samuel Hewitt, and Thies Lindenthal. XYZ needed the rough deposition transcripts so that it 

could prepare its motions to exclude testimony from Verisign’s experts. XYZ filed its motions to 

exclude expert testimony two weeks after Frakes’ and Hewitt’s depositions, and 11 days after 

Lindenthal’s deposition. 

5. Verisign’s employees. XYZ ordered rough drafts for Pat Kane and Verisign’s 

30(b)(6) designee, Scott Schnell. XYZ needed these rough drafts to prepare its motion for 

summary judgment, which it already began drafting. These depositions also occurred within two 

weeks of the discovery cut-off deadline. See Kearney v. Auto-Owners Ins. Co., No. 8:06-cv-00595-

T-24-TGW, 2010 WL 1856060, at *2 (M.D. Fla. May 10, 2010) (holding that “it was necessary 

to obtain expedited transcripts or rough draft transcripts for 12 witnesses deposed shortly before 

the…discovery deadline...[because the prevailing party] needed these deposition transcripts…in 

order to evaluate their case by the discovery deadline and prepare dispositive motions.”). 

6. Grant Carpenter. XYZ needed the rough deposition transcript for XYZ’s 30(b)(6) 

designee, Grant Carpenter, to prepare its motion for summary judgment, which was filed six 

weeks after the deposition. See Ford, 708 F. Supp. 2d at 562 (holding that it was reasonable for 

the prevailing party to order deposition transcripts in an expedited fashion for a deposition that 

occurred approximately a month before it filed its motion for summary judgment.). XYZ heavily 

relied on Carpenter’s deposition in support of its motion for summary judgment. Carpenter’s 
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deposition also occurred four days before the discovery cut-off deadline. See Kearney, 2010 WL 

1856060, at *2. 

B. The Court should award XYZ its entire costs for expedited deposition transcripts. 

Citing Quantum Systems Integrators, Inc. v. Sprint Nextel Corp., No. 1:07-cv-491, 2009 WL 

3423848, at *9 (E.D. Va. Oct. 16, 2009), Verisign argues the Court should deny XYZ’s costs for 

expedited transcripts. But Section 1920 allows a prevailing party to recover costs for “printed or 

electronically recorded transcripts for use in the case.” 28 U.S.C. § 1920(2). In Quantum 

Systems, the Court denied the costs for expedited deposition transcript fees because the 

prevailing party provided no justification for expediting the transcripts.  

But this Court and others courts in the Fourth Circuit have held that “costs for expedited 

production are allowable when the recovering party can show necessity for the expedited 

service.” Ford, 708 F. Supp. 2d at 562; see also Francisco v. Verizon South, Inc., 272 F.R.D. 436, 

444 (E.D. Va. 2011) (“Expedited delivery is properly taxed to the non-prevailing party when 

such delivery is reasonable.”). In fact, even when the prevailing party “did not explicitly list 

reasons for the necessity of expedited transcripts of the deposition for two witnesses” this Court 

taxed those costs. See Jafari v. Old Dominion Transit Mgmt. Co., No. 3:08-CV-629, 2014 WL 

108898, at *12 (E.D. Va. Jan. 10, 2014) (referencing Ford).  

Here, the expedited deposition transcripts that XYZ ordered were necessary and 

reasonable for the reasons provided below. And XYZ did not order expedited deposition 

transcripts for every deponent. 

1. XYZ’s employees. XYZ ordered the expedited deposition transcripts for Daniel 

Negari, Andrew Brewer, Alyssa Yoneyama, Michael Ambrose, Stephen Ambrose, and XYZ’s 

30(b)(6) designee Grant Carpenter. XYZ needed these expedited transcripts to prepare its 

summary-judgment motion. These depositions occurred four weeks before the discovery cut-off 

date, and were necessary to prepare the summary-judgment motion. See Kearney, 2010 WL 

1856060, at *2 (holding that “it was necessary to obtain expedited transcripts or rough draft 

transcripts for 12 witnesses deposed shortly before the…discovery deadline...[because the 
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prevailing party] needed these deposition transcripts…in order to evaluate their case by the 

discovery deadline and prepare dispositive motions.”) 

2. Verisign’s employee. XYZ also ordered an expedited deposition transcript for 

Verisign’s Senior Vice President of Marketing, Scott Schnell. XYZ needed Schnell’s transcript 

expedited because his deposition occurred one week before the discovery cut-off date and less 

than a month before XYZ filed its motions to exclude Verisign’s experts. See Kearney, 2010 WL 

1856060, at *2. In Kindler’s expert report, she cites to conversations with Scott Schnell to 

support her conclusion that Verisign was harmed by XYZ’s alleged false and misleading 

statements. (See Dkt. 240-1.) Schnell testified about his conversations with Kindler and her 

expert report during his deposition. So XYZ needed to review Schnell’s transcript while drafting 

its motion to exclude Kindler’s testimony in order to determine whether to include any of his 

testimony in the motion. See Francisco v. Verizon South, Inc., 272 F.R.D. 436, 444 (E.D. Va. 2011) 

(holding that defendant’s expedited delivery of a deposition transcript was proper when it was 

necessary to oppose plaintiff’s motion for sanctions.). 

3. XYZ’s experts. XYZ needed the expedited deposition transcripts for Hal Poret, 

Samuel Hewitt, and Thies Lindenthal to prepare its motions to exclude Verisign’s expert 

testimony. XYZ filed its motions to exclude Verisign’s expert testimony three weeks after 

Poret’s deposition, two weeks after Hewitt’s deposition, and 11 days after Lindenthal’s 

deposition. See Ford, 708 F. Supp. 2d at 562 (holding that expedited delivery was reasonable 

given that the depositions occurred within approximately a month before the prevailing party 

filed its motion for summary judgment.); see also Francisco v. Verizon South, Inc., 272 F.R.D. 436, 

444 (E.D. Va. 2011) (holding that defendant’s expedited delivery of a deposition transcript was 

proper when it was necessary to oppose plaintiff’s motion for sanctions.).  

4. Third party witnesses. XYZ needed the expedited deposition transcripts for Jason 

Teichman and Allen Grogan to prepare its motion for summary judgment. And because 

Maingot’s, Wiegand’s, and Carney’s depositions occurred less than a month before the trial 

date, XYZ needed expedited transcripts to adequately prepare for trial. 
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C. The Court should award XYZ its entire costs for video depositions and videographer 
services. 

Section 1920 provides that a prevailing party may recover “[f]ees for…electronically 

recorded transcripts.” 28 U.S.C. § 1920(2); see also Morrison v. Reichhold Corp., 97 F.3d 460, 465 

(11th Cir. 1996) (holding that the taxation of cost for video depositions is allowable under § 1920.) 

Section 1920 “implicitly permits taxation of the costs of video depositions.” Cherry v. Champion 

Int’l Corp., 186 F.3d 442, 448 (4th Cir. 1999) (quotations omitted). 

Verisign relies on Cherry v. Champion International Corp. to argue that the Court should 

deny XYZ costs for videotaping depositions. But in Cherry, the Fourth Circuit recognized that 

“there surely are circumstances when both a videotape and a transcript of a deposition may be 

necessary” which would warrant a reimbursement of those costs to the prevailing party. 186 F.3d 

at 449.  

“[W]hen a party notices a deposition to be recorded by nonstenographic means, or by both 

stenographic and nonstenographic means, and no objection is raised at that time by the other 

party to the method of recordation pursuant to Federal Rule of Civil Procedure 26(c), it is 

appropriate under § 1920 to award the cost of conducting the deposition in the manner noticed.” 

Silicon Knights, Inc. v. Epic Games, Inc., 917 F. Supp. 2d 503, 511 (E.D.N.C. 2012) (quoting 

Morrison, 97 F.3d at 465). In Silicon, the court awarded the prevailing party both audiovisual 

videotaping and stenographic transcription fees because the deposition notices stated that the 

depositions would be recorded in both manners and the nonprevailing party did not object. Id. In 

fact, “fees associated with videotaped depositions generally allow the costs for preparation and 

playback, as long as the use of the videotape was reasonably necessary to the trial.” Garonzik v. 

Whitman Diner, 910 F. Supp. 167, 171 (D.N.J. 1995). 

Both XYZ and Verisign noticed depositions to be recorded by stenographic and 

nonstenographic means. Verisign made no objections to the recording of depositions through 

videotape. XYZ intended to use the videotaped depositions at trial. XYZ also needed the 

videotaped depositions for third-party witnesses residing outside of Virginia and are therefore not 

Case 1:14-cv-01749-CMH-MSN   Document 415   Filed 12/21/15   Page 6 of 11 PageID# 6925



7 

within the subpoena power of the Court. Since these witnesses were unavailable to testify at trial, 

XYZ intended to use these videotaped depositions in lieu of live testimony.  

Lastly, videoconferencing equipment was necessary to participate in third-party 

depositions that Verisign noticed, which occurred in Florida. 

For these reasons, the Court should award XYZ the costs for videotaping depositions. See 

Morrison, 97 F.3d at 465. 

D. The Court should award XYZ its entire cost for the illegible invoice. 

XYZ has included a legible copy of the invoice Verisign objects to. (See Tabandeh Decl. ¶ 

2, Ex. A.) This invoice was for Shayan Rostam’ deposition transcript. Depositions “taken within 

the proper bounds of discovery, and [which] were necessary to defense counsel’s proper handling 

of the case . . . are entitled to the costs incident to taking the depositions.” Cofield v. Crumpler, 

179 F.R.D. 510, 519 (E.D. Va. 1998). Because the $1,634.0 deposition transcript fee falls within 

the bounds of taxable costs, the Court should reimburse XYZ. 

E. The Court should award XYZ its entire costs for copying fees. 

“Copy fees are a reimbursable cost under 28 U.S.C. § 1920(4) when they are ‘necessarily 

obtained for use in the case.’” Ford, 708 F. Supp. 2d at 563 (citing 28 U.S.C. § 1920(4)). Courts 

in the Fourth Circuit have held that a party may recover “costs of making copies” for production 

in discovery. See Silicon Knights, Inc. v. Epic Games, Inc., 917 F. Supp. 2d 503, 512–13 (E.D.N.C. 

2012); see also Mann v. Heckler & Koch Def., Inc., No. 1:08cv611 (JCC), 2011 WL 1599580, at *8 

(E.D. Va. Apr. 28, 2011) (holding that “where the document copied is responsive to a discovery 

request, it is ‘necessarily obtained for use in the case.’” (quoting 28 U.S.C. § 1920(4))). 

Copying costs include costs for processing electronically stored information (ESI). Hanwha 

Azdel, Inc. v. Zodiac, Inc., No. 6:12-cv-00023, 2015 WL 1417058, at *13. “[E]xtensive processing 

may be essential to make a comprehensive and intelligible production.” Id. This is largely 

because: 
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Hard drives may need to be imaged, the imaged drives may need to be searched to 
identify relevant files, relevant files may need to be screened for privileged or 
otherwise protected information, file formats may need to be converted, and 
ultimately files may need to be transferred to different media for production.  

Country Vinter of North Carolina, LLC v. E. & J. Gallo Winery, Inc., 718 F.3d 249, 260 (4th Cir. 

2013) (internal citations omitted).  

In the Joint Discovery Plan, the parties agreed to “cooperate in the exchange of ESI in a 

reasonable manner to mitigate the expense of production [and] [w]here feasible, ESI shall be 

exchanged in TIFF or JPG/PDF format, and with readable OCR.” (Joint Discovery Plan (Dkt 

26) at 2.) XYZ incurred costs for converting responsive these documents into the agreed upon 

format, and by arranging and bates stamping them for production. These production fees are 

appropriately taxable costs under 28 U.S.C § 1920, as these costs were essential to provide 

faithful and complete versions of electronic documents necessary to the litigation. See Amdocs 

(Israel) Ltd. v. Openet Telecom, Inc., No. 1:10CV910 LMB/TRJ, 2013 WL 1192947, at *7–8 (E.D. 

Va. Mar. 21, 2013) (holding that the prevailing party was entitled to costs incurred in providing 

produced documents in the agreed upon format.); see also Nobel Biocare USA, LLC v. Technique 

D'Usinage Sinlab, Inc., No. 1:12cv730, 2013 WL 819911, at *6–7 (E.D. Va. Mar. 4, 2013) (holding 

that costs of converting electronically stored information into the agreed-upon format and 

electronically bates stamping are “analogous to copying costs, and therefore are taxable.”). 

Verisign also argues that XYZ should not be reimbursed for its ESI hosting fees, but XYZ does 

not seek reimbursement for these fees in its bill of costs. 

Lastly, Verisign contests copying fees for three invoices from “Elite Couriers.” Verisign 

mistakenly categorizes these costs as “courier services.” (See Dkt. 399 at 8.) But these costs were 

for copying and printing exhibits to XYZ’s motion for summary judgment (Dkt. 299), XYZ’s 

objections to Verisign’s exhibit list (Dkt. 324-1), and XYZ’s reply in support of its motion for 

summary judgment (Dkt. 334). Because copying fees are awardable under Section 1920(4) and 

these documents were necessarily obtained for use in the case, the Court should award XYZ 

these costs. 
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F. The Court should award XYZ its entire costs for Sam Hewitt’s witness fees. 

Under 28 U.S.C. § 1920(3), witness travel costs may be taxed as costs. 28 U.S.C. § 

1920(3). “A witness who travels by common carrier shall be paid for the actual expenses of 

travel.” 28 U.S.C. 1821(c)(1). Charges for “taxicab fares between places of lodging and carrier 

terminals, and parking fees…shall be paid in full to a witness incurring such expense.” 28 U.S.C. 

1821(c)(3). See Ramonas v. W. Va. Univ. Hospitals-East, Inc., No. 3:08-CV-136, 2010 WL 

3282667, at *3–5 (N.D.W. Va. Aug. 19, 2010) (holding that an invoice from each witness stating 

distance costs was sufficient documentation to award costs pursuant to 28 U.S.C. § 1920.); see 

also McAirlaids, Inc. v. Kimberly-Clark Corp., No. 7:12CV578, 2014 WL 495748, at *12–13 (W.D. 

Va. Feb. 6, 2014) (holding that travel costs for an expert witness was properly taxable under § 

1920.).  

Contrary to Verisign’s assertions, XYZ provided a GlassRatner invoice that indicated the 

nature and time period of these fees, which relate to Hewitt’s August 13, 2015 deposition in 

Tysons Corner, Virginia. (See XYZ Bill of Costs (Dkt 382) at 2, 4.) These costs are allocated as 

“Lodging”, “Transportation”, and “Travel – Air/Rail.” XYZ has attached receipts and 

confirmations associated with these costs to support the amounts in the GlassRatner invoice. (See 

Tabandeh Decl. ¶ 3, Ex. B.) 

G. The Court should award XYZ its entire costs for pre-trial motions transcripts. 

Section 1920 provides that a prevailing party can recover costs for “printed or 

electronically recorded transcripts.” 28 U.S.C. § 1920(2). Courts have held that motion 

transcripts are taxable as costs. See Moreno v. City of Sacramento, No. CIV-S-01-0725 DFL DAD 

(E.D. Cal. Dec. 14, 2005). XYZ asks the Court to tax fees for transcripts ordered from motion 

hearings held on May 15, June 12, July 17, and September 18, 2015. 
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CONCLUSION 

Verisign does not contest at least $20,000 of the costs XYZ seeks reimbursement for under 

Section 1920. As for the remaining costs, XYZ has demonstrated why the costs were necessary in 

defending this case. For these reasons, XYZ respectfully requests that the Court deny Verisign’s 

request to reduce costs and deem all of XYZ’s costs as taxable under 28 U.S.C. § 1920. 

 

Dated December 21, 2015. Respectfully Submitted,   
 
/s/        
Timothy J. Battle 
Timothy J. Battle Law Offices 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net 
 
Derek A. Newman, admitted pro hac vice 
Jason B. Sykes, admitted pro hac vice  
Derek Linke, admitted pro hac vice 
Sophy J. Tabandeh, admitted pro hac vice 
Newman Du Wors LLP 
100 Wilshire Blvd., Suite 940 
Santa Monica, CA 90401 
(310) 359-8200 Tel 
(310) 359-8190 Fax 
dn@nemanlaw.com  
 
Counsel for Defendants XYZ.com LLC and  
Daniel Negari 
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CERTIFICATE OF SERVICE 

I certify that on December 21, 2015, I electronically filed the foregoing with the Clerk of 

Court using the CM/ECF system, which will send a notification of such filing (NEF) to the 

following: 
 

Nicholas Martin DePalma  
Randall Karl Miller  
Kevin William Weigand 
Taylor S. Chapman 
VENABLE LLP  
8010 Towers Crescent Drive 
Suite 300  
Tysons Corner, VA 22182 
nicholas.depalma@venable.com 
rkmiller@venable.com 
kwweigand@venable.com 
tschapman@venable.com 
 
Stephen Keith Marsh 
Marsh PLLC 
1940 Duke Street 
Suite 200 
Alexandria, VA 22314 
stephen.marsh@marshpllc.com 
 

 
 
    /s/      

Timothy J. Battle 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com LLC and Daniel Negari 
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