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In advance of the February 3, 2020 status hearing, the parties respectfully submit the 

following Joint Status Report. 

PLAINTIFFS’ STATEMENT1 

On December 10, 2019, this Court heard argument on Plaintiffs’ first five prioritized 

document requests: RFP Nos. 15, 29, 33, 36, and 44. On December 18, 2019, the Court issued a 

written opinion memorializing its holdings at the hearing. (Dkt. No. 401.) The Court found that 

the parties had “few disputes” regarding RFP Nos. 15, 33, 36, and 44, and ordered the 

Government to produce documents responsive to RFP No. 29. The parties are at an impasse 

regarding the Government’s compliance with the Court’s Order regarding RFP Nos. 15 and 29.2 

Plaintiffs also provide an update on the next five prioritized RFPs, a dispute regarding the 

Government’s responses to Plaintiffs’ interrogatories, disputes regarding documents improperly 

withheld as non-responsive and documents sent to third parties, and a proposed revision to the 

case schedule. 

A. Request for Production No. 29 

The Court first determined over two months ago (back on November 19, 2019) that the 

“deliberative process privilege does not apply to documents that were used or considered in the 

development of the Mattis Plan.” (Dkt. No. 394 at 4.) Plaintiffs accordingly requested that the 

Government produce all documents responsive to RFP No. 29 because, consistent with that 

November 19, 2019 order, RFP No. 29 requested documents “that were used or considered in the 

development of the Mattis Plan.” The Government declined to produce any additional documents 

beyond what it had already produced in other litigation. Plaintiffs then put this issue before the 

Court again as part of the December 10, 2019 status conference, which led the Court to 

unequivocally order the Government to produce “[a]ll documents responsive to Request for 

Production No. 29.” (Dkt. No. 401 at 7 (emphasis added).) The Court analyzed RFP No. 29 and 

 
1 Plaintiff-Intervenor State of Washington continues to coordinate discovery with Private Plaintiffs pursuant to the 
Court’s directions and agrees with Plaintiffs’ Statement herein. 
2 Contrary to their representations, the Government also has not produced all documents responsive to RFP 36. The 
Government identified two Equal Opportunity complaints, but it has not produced the attachments to those 
complaints, including the “detailed complaint” referenced in a summary document the Government did produce. 
Plaintiffs brought this to the Government’s attention on January 28, 2020, but do not yet know whether this was 
inadvertent or if the Government is withholding documents responsive to RFP 36 (and on what basis).  
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the applicable Warner factors in a granular fashion, and specifically ordered the Government to 

produce documents responsive to RFP No. 29.  

The parties conferred on December 20, 2019 regarding the Government’s plan for 

complying with the Court’s Order. During that conference, the parties discussed how the 

Government could identify those documents responsive to RFP No. 29 given the breadth with 

which the Government has invoked the deliberative process privilege. Plaintiffs offered the 

Government suggestions, and the Government took those suggestions under advisement. The 

Government gave no indication that it saw the Court’s December 18 Order as ambiguous or that 

it otherwise would not comply.  

The parties next conferred on January 10, 2020, and the Government for the first time 

asserted that the Court’s December 18 Order was unclear as to RFP No. 29 and, as a result, it 

would not comply with the Order. Plaintiffs thereafter emailed the Court on January 16, 2020, to 

request a telephonic hearing under Local Civil Rule 7(i) in order for the Court to resolve the 

Government’s purported confusion. The Court set a telephonic hearing for January 30 in 

response to Plaintiffs’ email. The parties conferred again on January 17, 2020, and rather than 

claiming the December 18 Order was unclear, the Government stated its intention to request the 

Court (1) reconsider its December 18 Order based on a recent hearing in the related Doe 

litigation, and (2) stay the Government’s compliance with the December 18 Order. Defendants 

further stated that if the December 18 Order is not reconsidered, they are likely to file a 

mandamus petition with the Ninth Circuit Court of Appeals. Finally, on January 24, 2020—over 

a full month after the Court had unambiguously ordered production of “[a]ll documents 

responsive to Request for Production No. 29”—Defendants filed a “Motion for Clarification and 

Motion for Stay” (Dkt. No. 405). In light of the Government’s motion and the need for Plaintiffs 

to fully respond to the arguments and evidence therein, Plaintiffs contacted the Court on 

January 27 asking for the January 30 teleconference to be cancelled.  

In the meantime, the Government has not produced any additional documents responsive 

to RFP No. 29. The Government states that it plans to produce by January 31 “a small number of 

documents” from one former official “who was the only Panel member who did not vote on the 
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policy.” (Dkt. No. 405 at 5.) That is all. The Government continues to withhold, by its own 

admission, “more than 22,000 deliberative documents” responsive to RFP No. 29. (Id. at 6.) This 

includes all materials—including communications—from the Panel’s working groups and all 

post-Panel materials related to the creation of the Report and Recommendation. The Court has 

unambiguously ordered the Government to produce these materials. Instead, the Government 

attempts to shield from any further production documents responsive to this RFP by seeking 

“clarification” and/or a stay. 

The Government’s feigned confusion is just another attempt to delay producing the 

documents central to core issues in the case. The Government has repeatedly pursued meritless 

motions that purportedly seek “clarification” of perfectly clear orders. (See, e.g., Dkt. No. 106 

(Defendants’ Motion for Clarification and, if Necessary, a Partial Stay of Preliminary Injunction 

Pending Appeal) (Dec. 15, 2017); Dkt. No. 121 at 3 (Order Denying Motion for Clarification and 

Partial Stay of Preliminary Injunction Pending Appeal) (motion for clarification is “without 

merit”) (Dec. 29, 2017); Dkt. No. 205 (Defendants’ Motion for Clarification and, if Necessary, 

for Reconsideration”) (Mar. 19, 2018); Dkt. No. 210 at 2 (Order Denying Motion for 

Clarification and Reconsideration: “The Court expects Defendants to comply with its Order.”) 

(Mar. 20, 2018).) There is no ambiguity in the December 18 Order and no conceivable need for 

clarification.  

This Court’s decisions regarding RFP No. 29 are unambiguous and correct. Defendants 

cannot use deliberate process privilege to shield these documents. This Court has properly 

balanced the Warner factors, and has painstakingly complied with the Ninth Circuit’s procedural 

suggestions.3 But now that the Government has filed a written motion that crystalizes its 
 

3 The Ninth Circuit stated that “in balancing the Warner factors, the district court should consider classes of 
documents separately when appropriate,” and that “[i]f Defendants persuasively argue that a more granular analysis 
would be proper, the district court should undertake it.” Karnoski v. Trump, 926 F.3d 1180, 1206 (9th Cir. 2019). 
The Court diligently followed the Ninth Circuit’s suggested approach through an exhaustive, step-by-step process. 
When Plaintiffs first renewed their motion to compel and divided their requests into nine categories (see Dkt. 
No. 364), the Court determined that the Government “failed to respond . . . in a manner that would allow the Court 
to assess [their] privilege claims . . . or conduct [a] ‘granular analysis.’” (Dkt. No. 394 at 6.) Yet, despite the 
Government having the burden to “persuasively argue that a more granular analysis would be proper,” see Karnoski, 
926 F.3d at 1206, even then the Court did not grant Plaintiffs’ motion to compel. Instead, the Court ordered the 
parties to proceed on an RFP by RFP basis, as provided by Plaintiffs in order of priority. (See Dkt. No. 394.) 
Plaintiffs selected RFP No. 29 as their first priority (see Dkt. No. 398), and the Court then conducted an exhaustive 
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objections regarding RFP No. 29 and have indicated its intention to again seek appellate relief, 

Plaintiffs respectfully request to brief the motion in full.  

B. Request for Production No. 15 

RFP No. 15 requests documents related to the transgender military service policy 

promulgated under Secretary of Defense Ash Carter, including documents related to the Working 

Group that developed the policy (the “Carter Working Group”). At the December 10 hearing, 

Plaintiffs agreed to first review the final report from Carter Working Group that the Government 

agreed to produce on December 20, and the Court permitted Plaintiffs to re-raise this RFP should 

the production of additional documents be warranted. (December 10, 2019 Hr’g Tr. at 33–35.) 

Since the Government produced the final report from the Carter Working Group, it has 

subsequently put the integrity of the Carter Working Group process at issue in discovery. For 

example, the Government questioned one of Plaintiffs’ expert witnesses, General Margaret 

Wilmoth, for nearly a full day on January 22 regarding her experience serving as a member of 

the Carter Working Group. The questions the Government posed were clearly designed to 

impugn the integrity of the work conducted by the Carter Working Group with lines of 

examination focused on the Carter Working Group’s presumptions based on Secretary Carter’s 

memo and any concerns that the group was mandated to reach a preordained outcome.  

The Government took the same tack and asked similar questions at the deposition of 

Plaintiffs’ expert and former Acting Under Secretary of Defense Brad Carson on 

January 28, 2020. (Plaintiffs will provide the Court with relevant excerpts of the Wilmoth and 

Carson deposition transcripts if requested.) The Government has also cherry-picked email 

communications among members of the Carter Working Group that it had previously withheld 

on the basis of the deliberative process privilege, and selectively “waived” the privilege so the 

Government’s lawyers could use the documents against Plaintiffs’ expert witnesses. (See Dkt. 

No. 381-8, USDOE00238554_0001–02 (internal Carter Working Group email communication).) 

 
status conference to discuss Defendants’ objections in granular detail, including what documents were at issue and 
what objections were made. Only then did the Court grant Plaintiffs’ motion to compel responses to RFP No. 29.  
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Having put the integrity of the Carter Working Group at issue, and selectively “waived” 

the privilege as to Carter Working Group documents that are advantageous to the Government, 

equity demands that all documents responsive to RFP No. 15 be produced in order for Plaintiffs 

to respond to the Government’s arguments—particularly because Plaintiffs have already shown 

the privilege should be overcome for these documents. The Government should not be allowed 

to assert the deliberative process privilege broadly across thousands of relevant documents, and 

then selectively decide to “waive” the privilege for documents that benefit the Government.  

To be clear, Plaintiffs are not arguing the Court should order production because the 

Government has committed subject-matter waiver over all Carter Working Group documents. 

The Government misconstrues Plaintiffs’ position in that regard. Rather, by selectively waiving 

privilege on some Carter Working Group documents, the Government has amplified both the 

relevance and Plaintiffs’ need for the other withheld documents, making it all the more clear that 

Plaintiffs overcome the privilege under the Warner balancing test. Given these changed 

circumstances, the small set of Carter Working Group documents the Government produced are 

no longer sufficient, and the Court should order it to produce all documents responsive to RFP 

No. 15. 

C. Plaintiffs’ Next Five Prioritized Requests for Production 

On December 10, 2019, Plaintiffs’ gave Defendants a list of their next five prioritized 

RFPs:4  

1. RFP No. 13: All currently operative military policies, directives, or procedures that 

pertain exclusively to transgender service members. 

2. RFP No. 26: Documents sufficient to show the total annual amount spent and 

average, actual, or estimated annual per person cost of hormone therapy provided to service 

members for each of fiscal years 2015, 2016, and 2017, and for the year to date of fiscal year 

2018, including without limitation hormone therapy for the treatment of hypogonadism, 

hypothyroidism, hyperthyroidism, prostate cancer, breast cancer, growth hormone deficiency, 

 
4 As with the first set of prioritized Plaintiffs’ RFPs, Plaintiff-Intervenor identified for Defendants its discovery 
requests that Washington understands to substantially overlap with Private Plaintiffs’ second set of prioritized RFPs. 
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menopause, osteoporosis, and transgender hormone therapy. 

3. RFP No. 43: Documents sufficient to show the number, identity, service branch and 

military unit, theatre, and circumstances of any transgender service member evacuated from 

theatres of deployment due to medical and/or mental health reasons since June 30, 2016, 

including the nature of the medical or mental health reason and the circumstances that led to the 

decision to evacuate. 

4. RFP No. 54: All documents reflecting, referring, contemplating, or relating to 

requests made on or after April 12, 2019 to waive the disqualifying condition of gender 

dysphoria, including without limitation documents reflecting criteria that will inform decisions 

upon those waiver requests, documents reflecting the date of and grounds for each such request, 

documents showing whether each request was granted or denied and the basis for such decision, 

and documents showing whether those decisions were made upon the subject individual’s 

attempted accession into, or instead retention by, the military. 

5. RFP No. 65: All documents reflecting or relating to “the Department’s own data and 

experience obtained since the Carter policy took effect” that is referenced at page 18 of the 

Report. 

For all five RFPs, the Government claims it is “not aware” of any documents that are 

(a) responsive to Plaintiffs’ next five RFPs and (b) currently being withheld under the 

deliberative process privilege. Infra at _. There are several problems with this response.  

First, the Government inexplicably limited the scope of relevant information to documents 

“sent to, presented to, or received by” the Panel of Experts. Plaintiffs’ requests did not contain 

any such limitation, nor is that the only information that is relevant to the parties’ claims or 

defenses. Indeed, it is just as important—and just as relevant—that Plaintiffs discover what 

information and data the Government knew but was not sent to, presented to, or received by the 

Panel. The Court cannot appropriately subject the Mattis Plan to heightened scrutiny without 

knowing whether the Panel’s decision-making process was preordained by the selective 

inclusion of certain information and the exclusion of countervailing information. Nor is it 
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appropriate to force Plaintiffs, when challenging the Panel’s decision-making process and result, 

to rely exclusively on the cherry-picked information the Government chose to feed the Panel.  

Second, the Government cabins their assurance that all responsive documents have been 

produced to their initial collection—which occurred before Plaintiffs even served several of these 

requests—without providing any clarity about whether they conducted additional searches or 

collections to identify any additional documents responsive to these requests. For instance, the 

Government admitted during one of the parties’ recent meet-and-confers that they did not even 

conduct any searches or attempt to locate or collect documents responsive to RFP No. 54 

regarding waiver applications. Thus, the Government’s blanket (and misleading) assertion that 

no documents are being withheld on the basis of deliberative process privilege elides Plaintiffs’ 

more fundamental concern that the Government has not even attempted to satisfy their basic 

discovery obligation to search for and collect responsive documents.  

Third, the Government’s statements about these RFPs underscore the core problem that 

prompted this entire dispute in the first place: the Government has improperly asserted 

boilerplate deliberative process privilege objections in their written responses to every single one 

of Plaintiffs’ RFPs, regardless of whether they are actually withholding documents on that basis. 

At a minimum, the Government has now confirmed that it is not withholding any documents 

responsive to RFP Nos. 13 and 26 on the basis of the deliberative process privilege, even though 

its written objections—which Plaintiffs have repeatedly asked them to amend—say the exact 

opposite. The Government’s improper privilege claims continue to prejudice Plaintiffs’ ability to 

accurately discern “whether any responsive materials are being withheld on the basis” of the 

deliberative process privilege. Fed. R. Civ. P. 34(b)(2)(C). It was only by putting the 

Government’s claims to the test on a request-by-request basis—at the Court’s insistence—that 

the Government finally admitted several of its objections were baseless to begin with.  

Yet the Government is still trying to capitalize on its improper and dilatory discovery 

tactics by asking the Court to foreclose Plaintiffs from challenging the Government’s privilege 

assertions for any additional RFPs. The Court should not penalize Plaintiffs for having been 

forced into a game of go fish. To the extent the Court has concerns about how many additional 
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rounds of RFP review are required, the appropriate next step would be to order the Government 

to review all written responses to Plaintiffs’ RFPs and withdraw any deliberative process 

privilege claim where no responsive documents have been withheld. This would allow Plaintiffs 

to assess how many remaining RFPs are subject to actual privilege claims and prioritize only 

those requests that will not waste the Court’s and the parties’ time. 

D. The Government’s Failure to Supplement Certain Interrogatories 

On January 6, 2020, following this Court’s December 18 Order overruling the 

Government’s deliberative process privilege objection to certain categories of documents, 

Plaintiffs wrote the Government and requested that the Government supplement the following 

two interrogatories on which the Government had objected entirely on the basis of the 

deliberative process privilege:  

 Interrogatory No. 16: Identify the principal author(s) and each person who reviewed, 

revised, or commented on any drafts, including but not limited to the final draft, of 

Secretary James Mattis’s February 22, 2018, Memorandum for the President with 

Subject: Military Service by Transgender Individuals. 

 Interrogatory No. 17: Identify the principal author(s) and each person who reviewed, 

revised, or commented on any drafts, including but not limited to the final draft, of the 

February 2018 Department of Defense Report and Recommendations on Military 

Service by Transgender Persons. 

Additionally, Interrogatories Nos. 18 & 19 ask that the Government “describe in detail” 

information, advice, or opinions provided by persons attending meetings of the purported “Panel 

of Experts” and “Transgender Service Policy Working Group.” The Government has not fully 

responded to these interrogatories. The Government’s response to Interrogatory No. 18 provides 

some names of attendees of meetings at the “Panel of Experts” and “Retention and 

Nondeployability Working Group,” but does not describe in detail or otherwise indicate what 

information or opinion these attendees provided. The Government’s response also does not make 

clear whether these lists of names include all attendees or all attendees that provided information 

to the panel. To give one example, the “medical experts” apparently attending October 26, 2017 
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meeting are not identified by name, even though they appear to have provided information 

significant to at least two meetings of the panel. Similarly, although the Government notes that 

the “Medical Personnel Executive Steering Committee,” “Retention and Nondeployable Work 

Group” and “Transgender Personnel Policy Work Group” provided input to the panel and 

subsequently provide lists of names for these groups in response to either Interrogatory Nos. 18 

or 19, the Government has not provided any “detail” about what input any members of these 

groups provided. (See Dkt. No. 375, 8/30/19 Defendants’ Objections & Responses to Plaintiffs’ 

Second Set of Interrogatories.) 

The Government never responded to Plaintiffs’ January 6 letter identifying these 

deficiencies. In light of the Court’s holding that the deliberative process privilege does not apply 

to documents related to the creation of the 2018 Mattis Memorandum and documents relating to 

the development of the Mattis Plan, the Government should supplement these interrogatories 

immediately. 

E. Documents Improperly Withheld by the Government as Non-Responsive 

On October 4, 2019, Plaintiffs requested the production of nearly 15,000 documents 

withheld from the Government’s productions on the basis of “non-responsiveness.” Each of 

these documents is part of a family of documents that are otherwise responsive, though many of 

the responsive documents are being withheld on the basis of deliberative process privilege. The 

law is clear that parties must produce all non-privileged documents in a family when it 

determines that any one member of the family is responsive. See, e.g., Abu Dhabi Commercial 

Bank v. Morgan Stanley & Co., No. 08 Civ. 7508(SAS), 2011 WL 3738979, at *5 (S.D.N.Y. 

Aug. 18, 2011) (finding that “if something was attached to a relevant e-mail, it is likely also 

relevant to the context of the communication,” and that production of a parent e-mail without its 

corresponding child attachment, or vice versa, does not satisfy the requirements of Fed. R. Civ. 

P. 34(b)(2)(E)(i)), adopted without objection, 2011 WL 3734236 (S.D.N.Y. Aug. 24, 2011). The 

Government informed Plaintiffs that the withheld non-responsive documents are largely made up 

of: (1) read receipts and delivery notifications related to responsive e-mails; and (2) discussions 

regarding the medical treatment of service members for gender dysphoria. Neither category is 
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non-responsive. The Government agreed to provide more information regarding a random 

sampling of 50 of the “non-responsive” documents, and Plaintiffs’ review of that information 

confirms that the documents are responsive and should be produced. (See Ex. 1, 1/17/20 

Government Comments on Non-Responsive Sampling.) 

The Government tries to improperly sever the relevance of read receipts and delivery 

notifications from their parent communication and contends that because plaintiffs have not 

requested the notifications specifically in an RFP that plaintiffs are not entitled to their 

production. Because the receipts and notifications directly relate to the substance of a responsive 

communication and can show whether an intended recipient of an email received the 

communication if disputed they are clearly responsive. Their relevance cannot be separated from 

the main communication. The Government contends, without any support, that production of 

these documents would somehow be burdensome. Given that they have already identified the 

documents at issue, the only burden would be the cost of bates stamping and exporting the 

production, the burden of which is de minimis and certainly does not outweigh the benefit to 

plaintiffs of having proof of the receipt of relevant communications. As to the the medical 

treatment records being withheld, the Government attempts to paint the picture that these 

documents are solely related to the individualized treatment of service members with gender 

dysphoria and have nothing to do with the Ban. But a closer look at the families of these 

documents quickly dispels this notion. The majority of these documents are attachments to 

communications that have been withheld on the basis of deliberative process privilege. Meaning 

that the Government has admitted the communication is responsive and contend it is reflective of 

the internal processes related to the Ban. Further, many of the senders and recipients of these 

documents had direct roles in the formation of the Ban. For example, Panel members Mr. 

Anthony Kurta, General James McConville, and Admiral William Moran are listed as senders 

and recipients of many of the withheld communications. (See Ex. 2, 1/24/20 Barsanti Ltr. to 

Powers.) 

Given the clear relevance of these documents, Plaintiffs have again requested their 

production and are awaiting the Government’s response.  
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F. Government Communications with Third Parties 

On October 7, 2019, Plaintiffs requested the production of all communications involving 

third parties that the Government is withholding on deliberative process privilege grounds. As 

the court in In re Subpoena of Center for Military Readiness recently found when applying the 

Ninth Circuit’s discussion of the deliberative process privilege in Karnoski v. Trump, 926 F.3d 

1180 (9th Cir. 2019), the deliberative process privilege does not apply to DoD’s communications 

with third parties. See In re Subpoena of Ctr. for Military Readiness, No. MC 18-51013, 2019 

WL 4733602, at *9 (E.D. Mich. Sept. 28, 2019) (holding that the magistrate judge “correctly 

concluded the deliberative process privilege does not apply” with respect to the third party 

communications at issue); see also In re Subpoena of Ctr. for Military Readiness, No. MC 18-

51013, 2018 WL 6722247, at *10 (E.D. Mich. Nov. 6, 2018) (“Since [the Center for Military 

Readiness] is a private organization, documents reflecting communication between it and the 

government do not enjoy an executive or deliberative process privilege.”). Plaintiffs assessed the 

Government’s privilege logs and identified in their production request a number of persons likely 

to be third parties based on non-governmental e-mail domains (e.g. hks.harvard.edu, unc.edu, 

gmail.com, aol.com) or for whom no e-mail address was provided in the log entry and thus no 

party determination could be made. (See Ex. 3, 12/13/19 Barsanti Ltr. to Carmichael.) For 

example, in this entry from the Government’s privilege log for DoD Production No. 14 

associated with the document bates labeled USDOE00208639, which has been withheld on 

attorney client privilege, work product, and deliberative process privilege grounds, Plaintiffs are 

unable to tell whether James Linear is associated with the Government, as the log provides no 

information is provided about his employer, such as a domain or military rank: 

The Government’s refusal to provide further information about the individuals Plaintiffs 

have identified as suspected third parties improperly shifts their burden to show that the 
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documents they are withholding are, in fact, privileged. See Fed. R. Civ. P. 26(b)(5)(A)(i–ii) 

(requiring a party who withholds discoverable information due to privilege to “expressly make 

the claim; and describe the nature of the documents, communications, or tangible things not 

produced or disclosed—and do so in a manner that, without revealing information itself 

privileged or protected, will enable other parties to assess the claim”); see also Greenpeace v. 

Nat'l Marine Fisheries Serv., 198 F.R.D. 540, 543 & 545 (W.D. Wash. 2000) (“The initial 

burden of establishing the applicability of the [deliberative process] privilege is on the 

government. . . . NMFS has failed to carry its burden of proof.”). That the Government cannot 

identify documents in their collection applicable to the individuals Plaintiffs identified as 

potential third parties is all the more concerning and calls into question the accuracy of the 

Government’s privilege logs. As Plaintiffs previously informed the Government, the individuals 

and emails Plaintiffs identified were taken directly from the Government’s logs. To the extent 

the Government is having difficulty identifying the communications associated with these 

individuals, they can simply refer to their own logs. 

The attempt to place the onus on Plaintiffs also ignores that the Government has already 

done the work by undertaking a review of the list, but has refused to share its assessment with 

Plaintiffs about who is or is not a third party, and instead demanded that Plaintiffs identify 

specific entries on the Government’s voluminous privilege logs, despite the fact that it is the 

Government (not Plaintiffs) who must support its privilege claims.  

The Government’s stonewalling and attempt to shift the burden to Plaintiffs is 

inappropriate.  

G. Case Schedule 

More than two months have now passed since the Court ordered the Government to 

produce the “documents that were used or considered in the development of the Mattis Plan.” 

(Dkt. No. 394 at 4.) The Government continues to withhold from Plaintiffs thousands of 

responsive documents. In the meantime, Plaintiffs followed the Court’s instructions at the 

December 10 status hearing and informed Defendants of Government witnesses they wish to 

depose. The close of fact discovery is currently just a few weeks away, on February 18, 2020. At 
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the December 10 hearing, the Court indicated that the case schedule would be reassessed at the 

next status hearing. (Dkt. No. 402, (“December 10, 2019 Hearing”) at 43.) Given the 

Government’s continued delay, Plaintiffs respectfully submit they have no choice but to request 

a modest extension of the fact discovery deadline, to April 30, 2020.  

DEFENDANTS’ STATEMENT 

A. Defendants Productions to Date 

On June 14, 2019, more than seven months ago, the Ninth Circuit issued its judgment on 

the Government’s appeal. Karnoski v. Trump, 926 F.3d 1180 (9th Cir. 2019). That judgment 

definitively established the standard for review in the district court.  

In short, the district court must apply appropriate military deference to its 
evaluation of the 2018 Policy. See Witt, 527 F.3d at 821. On the current record, 
a presumption of deference is owed, because the 2018 Policy appears to have 
been the product of independent military judgment. In applying intermediate 
scrutiny on remand, the district court may not substitute its ‘own evaluation of 
evidence for a reasonable evaluation’ by the military. Rostker, 453 U.S. at 68. 
Of course, ‘deference does not mean abdication.’ Witt, 527 F.3d at 821 (quoting 
Rostker, 453 U.S. at 70). Defendants bear the burden of establishing that they 
reasonably determined the policy ‘significantly furthers’ the government's 
important interests, and that is not a trivial burden. 

Id at 1202. 

Defendants have produced tens of thousands of documents from the Department of 

Defense (“DoD”) and the Military Service Branches that show how it arrived at its conclusions 

on the 2018 Policy. In addition, on November 19, 2020, this Court ordered disclosure of 

deliberative documents “used or considered in the Panel of Experts for the Transgender Policy 

Review’s (the ‘Panel’) development of the Mattis Plan,” adopting the ruling of the district court 

in the related Doe litigation. (See Dkt. No. 394 (“November 19, 2019 Order”) at 6, (citing Doe 2 

v. Esper, No. 17-cv-1597 (CKK), 2019 WL 4394842, at *5–10 (D.D.C.).) In response to those 

orders, Defendants have produced or agreed to produce5 over 1,000 documents, including (i) an 

unredacted version of the Administrative Record; (ii) unredacted meeting minutes of the Panel of 

 
5 As noted below, Defendants have produced the deliberative materials of the voting members of the Panel, and 
anticipate producing the deliberative materials of the single non-voting member of the Panel, former Under 
Secretary of Defense for Personnel and Readiness Robert Wilkie, by January 31, 2020. 
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Experts; (iii) all documents, testimony, and data reviewed by members of the Panel along with 

the deliberations on those materials; and (iv) all deliberative documents and communications 

related to the work of the Panel that were sent, received, or presented to members of the Panel 

during the decision-making process, regardless of whether that document or communication was 

authored, sent, or received by a person who was not a member.6 Accordingly, Defendants have 

produced or agreed to produce each and every “input” to the Panel and the Panel’s deliberations 

and communications regarding that input. What Defendants have not agreed to produce, 

however, are communications solely between non-Panel members and other non-Panel members, 

or other documents non-Panel members never shared with Panel members. In other words, what 

Plaintiffs seek to put at issue are documents that have no bearing on whether the Department of 

Defense “reasonably determined the policy ‘significantly furthers’” the government’s important 

interests” because those documents were not considered by the Department’s decision-makers. 

Karnoski v. Trump, 926 F.3d at 1202.  

Now, almost two years after Plaintiffs argued that “nearly six months” was sufficient time 

for Defendants to complete their own discovery, see Pls.’ Reply to Defs.’ Rule 56(d) response, 

(Dkt. No. 185 at 4), Plaintiffs’ seek to prolong discovery further so they can test an entirely new 

and unsupported theory—that nefarious actors, whom they decline to name, were selecting 

documents the Panel was permitted or not permitted to consider in an attempt to influence their 

decision. Plaintiffs’ have not pointed to a single piece of evidence supporting this theory and the 

Doe court rejected a similar fishing expedition into documents and communications that were 

never even considered by the Panel of Experts. This Court similarly should reject Plaintiffs’ 

efforts.  

B. Motion for Clarification and Stay 

Following the hearing on December 10, 2019, this Court issued an order directing 

Defendants to produce additional materials previously withheld pursuant to the deliberative 

 
6 DoD continues to withhold certain materials on the basis of other privileges or because they contain personally 
identifying information. See Decl. of Robert E. Easton ¶ 4, Dkt. 405-2.  
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process privilege. (Dkt. No. 401 (“December 18, 2019 Order”).) In its Order, the Court first 

explains that the parties primarily dispute 

[T]wo categories of documents responsive to Request for Production No. 29: (1) 
the work and communications of non-voting members of the Panel and (2) drafts 
created by officials in the Office of the Under Secretary of Defense, who were 
tasked with writing the Report and Recommendations after the Panel concluded 
its work. 

(December 18, 2019 Order at 5.) As to those two categories of documents, the Court concluded 

that Plaintiffs had overcome the deliberative process privilege. The Court then directed Defendants 

to produce:  

1) All documents responsive to Request for Production No. 29, including the 
names, communications, and deliberative documents of non-voting members of 
the Panel; and  

2) Drafts, communications, and documents created or relied upon by officials in 
the Undersecretary of Defense’s Office in drafting the Report and 
Recommendations.  

(Id. at 7.) After meeting and conferring, the parties have determined that they hold conflicting 

interpretations of Part 1 of that order. Defendants interpret Part 1 to compel disclosure only of 

documents pertaining to “non-voting members of the Panel,” in accord with the Court’s analysis 

of that category in its Order. Defendants currently are processing for production the documents 

and communications of the single non-voting member of the Panel of Experts, former Under 

Secretary of Defense for Personnel and Readiness Robert Wilkie. Defendants anticipate producing 

Mr. Wilkie’s materials by January 31, 2020.  

Plaintiffs, in contrast, have interpreted the Order as broadly disposing of all documents 

“relating or referring” to the DoD’s Report and Recommendation—implausibly encompassing 

over 22,000 deliberative documents from dozens of DoD employees who were not Panel members. 

(See Decl. of Robert E. Easton ¶ 10, Dkt. No. 405-2.) This interpretation both would cause 

significant tension with the Ninth Circuit’s guidance and could be 20 times greater than the scope 

of the Doe ruling upon which the Court relied.  

In light of the parties’ conflicting interpretations, Defendants have moved for clarification 
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of the Court’s order, and for a limited stay. (See Defs.’ Mot. for Clarification and Stay in re Dkt. 

401, Dkt. No. 405.) Although Plaintiffs mischaracterize the motion as based on “feigned 

confusion” and “just another attempt to delay,” Defendants respectfully refer the Court to the 

motion itself for an explanation of why clarification and a limited stay are warranted.7  

C. Teleconference in Doe v. Esper 

Recently, the court in the related case Doe v. Esper held a telephonic hearing during which 

court stated that its own discovery order related to the deliberative process privilege did not 

require Defendants to produce deliberative documents never received by or presented to any 

member of the Panel of Experts, nor did it require production of drafts or communications of 

individuals involved in drafting the February 2018 Report and Recommendation. (Doe Hr’g Tr. 

20:1–5; 28:8–9, Dkt. No. 405-3.) Defendants submit that the Doe court’s interpretation of its 

prior order is relevant to the issues raised herein because this Court repeatedly has relied on the 

Doe order. (See, e.g., December 18, 2019 Order at 3; see also November 19, 2019 Order at 4.) In 

addition, the Doe order counsels that Defendants are entitled to the relief they request in their 

motion clarification and a limited stay. (See Dkt. No. 405.)  

D. RFP Nos. 15, 33, 36, and 44 

The Court’s recent discovery order primarily addressed Plaintiffs’ Request for Production 

(RFP) No. 29, which is the subject of Defendants’ motion for clarification and a limited stay. 

However, the Court’s order also addressed Plaintiffs’ RFP Nos. 15, 33, 36, and 44. Defendants 

respectfully provide the following update on discovery related to those RFPs:  

RFP No. 33: With regard to RFP No. 33, which requested “any policies that were 

considered as alternatives, modifications, or refinements to the policies set forth in the 

March 23, 2018, Memorandum,” the Court stated that the RFP would be encompassed within 

Defendants’ response to RFP No. 29. (December 18, 2019 Order at 7.) Defendants have now 

produced all alternatives, modifications, or refinements to the current policy that were considered 

 
7 Defendants recently became aware of an inadvertent error in their motion for clarification and a limited stay and the 
attached declaration of Robert Easton.  Specifically, Defendants incorrectly stated that their productions pursuant to 
the Doe order occurred on October 31, November 22, and December 19, 2019.  In fact, these productions occurred on 
November 1, November 22, and December 20, 2019.  Defendants anticipate filing an appropriate correction shortly. 
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by the Panel of Experts, the Deputy Secretary of Defense, the Vice Chairman of the Joint Chiefs 

of Staff, and former Secretary of Defense Mattis. Accordingly, the only documents potentially 

responsive to RFP No. 33 that might still be in dispute are any alternatives, modifications, or 

refinements that were never presented to or considered by the Panel of Experts or DoD decision 

makers. Defendants submit that resolution of the issues raised in the motion for clarification and 

stay will resolve any deliberative process privilege dispute as to any such remaining materials.  

RFP No. 36: Regarding RFP No. 36, which seeks all “complaints arising from or 

attributed to open service by transgender service members, accessions by transgender 

individuals, or the Carter Policy,” the Court stated that Defendants “will either produce the 

complaints or inform the Plaintiffs that there are no remaining complaints to produce.” (Id.) In 

accord with the Court’s instruction, Defendants produced the two Equal Opportunity complaints 

referenced in DoD’s Report and Recommendation.8 Defendants are not aware of any other 

complaints or documents reflecting, referring, or relating to such complaints within Defendants’ 

collection that Defendants are withholding on the basis of the deliberative process privilege.  

RFP Nos. 15 and 44: Regarding RFP No. 15 and 44, the Court stated that Defendants’ 

responses to these requests “will be included in their upcoming production on 

December 20, 2019.” (Id.)  

RFP No. 44 related to information on servicemembers rendered non-deployable as a result 

of gender dysphoria or transition-related medical care. Defendants have now produced all 

deployability data that was presented to the Panel of Experts, as well as the underlying 

deployability data utilized by the Military Services to formulate the data presented to the Panel 

of Experts.  

RFP No. 15 covered materials related to the Carter policy. Defendants have now produced 

the most relevant deliberative materials from the development of the Carter policy, including 

multiple sets of briefing slides used by the RAND Corporation to present the findings of their 

study on transgender service; internal DoD slide presentations and documents containing 

 
8 On January 28, 2020, Plaintiffs raised with Defendants certain issues regarding purported attachments to the Equal 
Opportunity complaints. See Note 2, supra. Defendants are looking into this issue.  
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potential courses of action with respect to transgender service for DoD’s consideration; and an 

internal draft report explaining the work and deliberations of the Carter policy working group. 

Nonetheless, Plaintiffs assert that Defendants have categorically waived the deliberative 

process privilege as to all documents related to the Carter policy because they have produced 

certain documents responsive to RFP No. 15. But the subject matter waiver concept has no 

applicability to the deliberative process privilege. See Agility Public Warehousing Co. K.S.C. v. 

Dep’t of Defense, 110 F. Supp. 3d 215, 222 n.4 (D.D.C. 2015) (holding “there is no authority for 

applying the broad, subject-matter waiver rule to [the deliberative process] privilege; indeed, the 

cases suggest that the rule does not apply in this context.”) Instead, “courts have said that release 

of a document only waives [executive] privileges for the document or information specifically 

released, and not for related materials.” In re Sealed Case, 121 F.3d 729, 741 (D.C. Cir. 1997); 

cf. Mobil Oil Corp. v. U.S. EPA, 879 F.2d 698, 700 (9th Cir. 1989) (disclosure of certain 

documents does not waive Government’s ability to assert FOIA exemption 5—which covers 

documents protected by the deliberative process privilege—as to “related documents”). Plaintiffs 

cite no authority at all in support of their waiver argument. 

Even if this Court were to consider Plaintiffs’ waiver argument—despite the clear 

authority to the contrary—that argument falls well short. A number of the individuals designated 

by Plaintiffs as expert witnesses have offered reports setting forth numerous factual assertions 

about the deliberative process underlying the Carter Policy. For example, Plaintiffs’ expert Dr. 

Margaret Wilmoth states an extensive narrative concerning the Working Group convened to 

study the issues leading to the Carter Policy. (Ex. 4, Wilmoth Expert Report at 5–8.) She also 

testifies that her opinions about certain issues are supported by evidence obtained as a member of 

the Working Group. (Id. at 10, 11.) It is thus Plaintiffs that have attempted to put the deliberative 

process underlying the Carter Policy at issue, through expert witnesses that have purported to 

offer information that should otherwise be subject to the deliberative process privilege, a 

privilege belonging to the Government. Moreover, in some instances, Plaintiffs’ designated 

expert witnesses have made inaccurate or misleading statements in their reports regarding the 

Carter Policy deliberative process. Defendants do not waive the deliberative process privilege 
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over thousands of Carter policy deliberative documents simply by introducing documents that 

impeach inaccurate or misleading assertions by Plaintiffs’ experts. Plaintiffs’ position should be 

rejected. See In re Sealed Case, 121 F.3d at 741 (“This limited approach to waiver in the 

executive privilege context is designed to ensure that agencies do not forego voluntarily 

disclosing some privileged material out of the fear that by doing so they are exposing other, more 

sensitive documents.”).  

E. Plaintiffs’ Next Five RFPs 

Following the December 10, 2019 hearing, Plaintiffs provided Defendants with five 

additional RFPs. As set forth below, in general—and at least with respect to documents sent to, 

presented to, or received by, the voting members of the Panel of Experts9—Defendants are not 

aware of any such documents in their collection that are responsive to any of the five additional 

RFPs and that Defendants currently are withholding on the basis of the deliberative process 

privilege. 

RFP 13: All currently operative military policies, directives, or procedures that 
pertain exclusively to transgender service members. 

The DoD memorandum implementing the current DoD policy concerning transgender 

servicemembers and servicemembers with gender dysphoria is “Directive Type Memorandum 

(DTM) 19-004.” That memorandum is publicly available on DoD’s website and has been filed 

on the docket. (See Dkt. No. 405-7.) In addition, Defendants have produced to Plaintiffs the 

Military Service Branches’ official implementation guidance for the current policy. Defendants 

are not aware of any other documents in their collection that are responsive to RFP No. 13 and 

that Defendants are withholding on the basis of the deliberative process privilege. 

RFP 26: Documents sufficient to show the total annual amount spent and 
average, actual, or estimated annual per-person cost of hormone therapy 
provided to service members for each of fiscal years 2015, 2016, and 2017, and 
for the year to date of fiscal year 2018, including without limitation hormone 
therapy for the treatment of hypogonadism, hypothyroidism, hyperthyroidism, 
prostate cancer, breast cancer, growth hormone deficiency, menopause, 
osteoporosis, and transgender hormone therapy. 

 
9 As noted, Defendants anticipate producing the documents of the single non-voting member of the Panel by January 
31, 2020.   
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Defendants have already produced all data, including cost data, that was presented to the 

Panel of Experts, as well as the underlying data utilized by the Military Services to formulate the 

data presented to the Panel of Experts. In addition, cost data responsive to RFP No. 26 is publicly 

available at https://www.health.mil/Military-Health-Topics/Access-Cost-Quality-and-

Safety/Health-Care-Program-Evaluation/Annual-Evaluation-of-the-TRICARE-Program. 

Plaintiffs therefore possess “[d]ocuments sufficient to show” what RFP No. 26 seeks.  

RFP 43: Documents sufficient to show the number, identity, service branch and 
military unit, theatre, and circumstances of any transgender service member 
evacuated from theatres of deployment due to medical and/or mental health 
reasons since June 30, 2016, including the nature of the medical or mental health 
reason and the circumstances that led to the decision to evacuate.  

Defendants have already produced all documents sent to, presented to, or received by, the 

voting members of the Panel of Experts,10 including any documents referencing servicemember 

evacuations from theater. It is possible that Defendants’ collection included documents or 

communications relating to evacuations from theatre that were never sent to, presented to, or 

received by the Panel of Experts. But such documents, should they exist, would fall within the 

scope of RFP No 29, which is the subject of the Court’s prior order and Defendants’ pending 

motion for clarification. Thus, resolution of that motion should resolve the deliberative process 

dispute over any such documents, should they exist within Defendants’ collection. In any event, 

Defendants are not aware of any documents in their collection that were sent to, presented to, or 

received by the Panel of Experts that are responsive to RFP No. 43 and that Defendants are 

withholding on the basis of the deliberative process privilege.  

RFP 54: All documents reflecting, referring, contemplating, or relating to 
requests made on or after April 12, 2019 to waive the disqualifying condition of 
gender dysphoria, including without limitation documents reflecting criteria that 
will inform decisions upon those waiver requests, documents reflecting the date 
of and grounds for each such request, documents showing whether each request 
was granted or denied and the basis for such decision, and documents showing 
whether those decisions were made upon the subject individual’s attempted 
accession into, or instead retention by, the military.  

 
10 As explained above, Defendants anticipate producing the documents of the single non-voting member of the Panel 
by January 31, 2020.   
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Defendants are not aware of any documents in their collection that are responsive to RFP 

No. 54 and that Defendants are withholding on the basis of the deliberative process privilege.  

RFP 65: All documents reflecting or relating to “the Department’s own data and 
experience obtained since the Carter policy took effect” that is referenced at page 
18 of the Report.  

Defendants have already produced all data that was presented to the Panel of Experts, as 

well as the underlying data utilized by the Military Services to formulate the data presented the 

Panel of Experts. It is possible that Defendants’ collection included communications “reflecting 

or relating to” the reference at page 18 of the Report and Recommendation to DoD’s data or 

experience under the Carter policy but that were never sent to, presented to, or received by the 

Panel of Experts. But such documents, should they exist, would fall within the scope of RFP 

No. 29, which is the subject of the Court’s prior order and Defendants’ pending motion for 

clarification and stay. Thus, resolution of that motion should resolve the deliberative process 

dispute over any such documents, should they exist within Defendants’ collection. In any event, 

Defendants are not aware of any documents in their collection that were sent to, presented to, or 

received by the Panel of Experts that are responsive to RFP No. 65 and that Defendants are 

withholding on the basis of the deliberative process privilege.  

F. Additional RFPs  

Defendants submit that Plaintiffs should not be permitted to identify any additional RFPs 

for the Court’s consideration. The fact that Plaintiffs’ latest five RFPs have led to identification 

of few, if any, additional documents in dispute underscores the diminishing returns of identifying 

further RFPs for consideration. Simply put, the entire deliberative process privilege dispute 

between the parties has been put before the Court.  

Plaintiffs make two incorrect assertions in an effort to stave off what should be the 

oncoming end of this long-running deliberative process dispute. First, Plaintiffs accuse the 

Government of interposing improper privilege objections to RFPs and “admitting” they have 

done so. This is incorrect, as Plaintiffs are well aware. Last August, Plaintiffs moved to compel 

further discovery responses and objections. (Dkt. No. 358.) They raised precisely the same 
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argument they state here, namely that Defendants have not adequately supported their privilege 

objections. Defendants explained in their response brief that they did not conduct their document 

review in this case by reference to the 68 requests for production served by Plaintiffs (or the total 

of 218 requests for production served across the four cases challenging the policy at issue). (Dkt. 

No. 370 at 2.) Instead, they have reviewed and produced documents as they were kept in the 

ordinary course of business. (Id.) Where Defendants have asserted privileges, they have done so 

on a document-by-document basis on privilege logs. (Id. at 3.) 

This approach to discovery is fully consistent with the Federal Rules of Civil Procedure 

and relevant authorities. (See id. at 5–6, 10–11.) Prior to receiving a ruling on that point, though, 

Plaintiffs elected to withdraw their motion. (Dkt. No. 382.) The Court should reject Plaintiffs’ 

belated attempt to obtain relief on a motion they abandoned months ago. 

Second, Plaintiffs accuse Defendants of failing to adequately collect documents in 

response to their RFPs. To the contrary, Defendants have conducted an extraordinarily broad 

document collection pursuant to these cases. And Plaintiffs have received a thorough 

explanation—by search terms and custodians—of that collection. Plaintiffs are also well aware 

of Defendants’ arguments for why further searches would be disproportionate to the needs of the 

case and would yield wholly irrelevant information in this military case. See, e.g., Karnoski v. 

Trump, 926 F.3d 1180, 1207 (9th Cir. 2019) (“[T]he reasonableness of the 2018 Policy must be 

evaluated on the record supporting that decision and with the appropriate deference due to a 

proffered military decision.”).  

Plaintiffs have never filed a motion to compel seeking additional collections and this 

dispute regarding the deliberative process privilege is not an appropriate occasion to raise that 

issue. The purpose of Plaintiffs’ motion is to seek documents withheld as privileged, not to seek 

documents Defendants never collected.     

G. Defense Witnesses at Trial 

During the previous hearing on December 10, 2019, the Court referenced statements from 

counsel from a prior hearing on July 17, 2018 that, in any trial in this case, Defendants would 

submit, as their defense, the administrative record that supports the current policy, which 
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includes DoD’s Report and Recommendation. (See Dkt. No. 310 (“ July 17, 2018 Hr’g Tr.”), at 

15:6–13 (Counsel for Defendants: “What the government would put on at trial is essentially the 

administrative record . . . accepting the hypothetical, or the reality, that this would go to trial, we 

would present that administrative record.”); Dkt. No. 402 (“December 10, 2019 Hr’g Tr.”), at 

31:13–15 (the Court: “did the report, which is key, you told me that that's the only thing you're 

going to be introducing at trial, if that is the only thing that you've got on the table . . .”).) 

Although Defendants maintain their position that this case is properly adjudicated on an 

administrative record, because the Court has rejected that position, Defendants respectfully 

notify the Court that, at any trial in this matter, Defendants plan to call witnesses to testify in 

their defense. Defendants have already served Plaintiffs with the necessary initial and expert 

disclosures and will provide pretrial disclosures concerning trial witnesses at the appropriate time 

under the Court’s schedule.  

H. Purported Third Parties on Privilege Logs 

Plaintiffs also raise a matter that is currently the subject of meet and confer discussions 

between the parties—namely, the purported presence of third parties on Defendants’ privilege 

logs. This issue is not ripe for the Court’s consideration, nor have Plaintiffs presented an accurate 

portrayal of the parties’ dispute to date. Plaintiffs are not entitled to any relief on this point. 

To begin, the Court should not consider this issue in its current posture. Plaintiffs have not 

filed a motion to compel with regard to this dispute, nor have they adequately met and conferred 

with Defendants, as the narrative below demonstrates. This dispute is not ripe for consideration. 

In accord with LCR 37(a)(1) and this Court’s motions procedures, the Court should reject 

Plaintiffs’ de facto motion to compel. 

In any event, Defendants have not “stonewalled” Plaintiffs regarding this issue and 

Plaintiffs are not entitled to any relief from the Court at this time. On December 13, 2019, 

Plaintiffs sent Defendants a list of approximately 500 names or email addresses that they claimed 

indicated the existence of communications involving third parties on Defendants’ privilege logs. 

In response to Plaintiffs’ letter, and after considerable review, Defendants agreed to withdraw 

their assertion of the deliberative process privilege as to communications with eight individuals 
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to which they have determined the privilege was applied erroneously, and will produce any such 

documents shortly.  

But after numerous hours spent reviewing Plaintiffs’ list, Defendants’ counsel concluded 

that Plaintiffs otherwise had made no serious effort to narrow or even crystallize the parties’ 

dispute. (See Ex. 5, Letter from J. Powers to V. Barsanti, Jan. 17, 2020.) As the attached letter 

describes, Plaintiffs’ list is littered with entries corresponding to persons that are obviously not 

third parties, such as Plaintiff Lindsey Muller (a member of the Armed Forces), former Deputy 

Secretary of Defense Robert Work, former Secretary of Homeland Security and DoD General 

Counsel Jeh Johnson, and numerous DoD contractors, such as principal author of the RAND 

report that supported the Carter Policy, Agnes Schaefer. (Id. at 2.) In other instances, Defendants 

have been unable to even identify a communication in their collection to which the identified 

individual was a party. (Id.) Nor have Plaintiffs stated whether they have updated their list in 

light of the hundreds of deliberative documents released as a result of the Doe order (Plaintiffs 

could not have done so at least as to the productions made on December 20, 2019). (Id.) 

Defendants’ letter also sets forth a reasonable path forward for resolving this dispute, 

namely identifying particular privilege log entries corresponding to documents that Plaintiffs 

believe are not privileged because they were shared with third parties. Indeed, the scope of the 

dispute could be substantially reduced by this approach. For example, at least 18 of the entries on 

Plaintiffs’ list appear to correspond to one document, USDOE00255328, an email addressed to 

members of the U.S. Department of Health and Human Services Interdepartmental Serious 

Mental Illness Coordinating Committee. A discussion about such particular documents is likely 

to be far more productive than a context-free list of hundreds of names and email addresses. 

Indeed, for the first time, in this Joint Status Report, Plaintiffs identify a particular privilege log 

entry about which they seek additional information, a document authored by James Linear. 

Defendants would be happy to provide additional information about this document.  

This is plainly the correct path forward because the applicability of the deliberative process 

privilege to third party communications is highly context dependent. Contrary to Plaintiffs’ 

arguments, information generated by third parties may be protected by the privilege where it is 
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solicited by the agency as part of its deliberative process. See, e.g., Public Citizen, Inc. v. Dep’t 

of Justice, 111 F.3d 168, 171 (D.C. Cir. 1997) (“If it is to effectively deliberate, an agency may 

need or want to enlist the help of outside experts skilled at unravelling the knotty complexities of 

problems outside their ken.” (citation and alterations omitted)); Ryan v. Dep’t of Justice, 617 

F.2d 781, 789 (D.C. Cir. 1980) (“Such consultations [with outside consultants] are an integral 

part of [an agency’s] deliberative process . . . .”).  

At any rate, this issue is not ripe for the Court’s consideration, as the parties still are 

conferring and Plaintiffs have not filed a motion to compel.  

I. Defendants’ Responses to Plaintiffs’ Interrogatories 16–19 

Plaintiffs’ concerns with Defendants’ responses to Interrogatory Nos. 16–19 likewise are 

not ripe for consideration and should not be resolved until the issue is properly before the Court. 

In short, Plaintiffs have not moved to compel supplementation of these responses and the parties 

still are conferring over these issues. Moreover, because Defendants have responded to at least 

one of these interrogatories by pointing Plaintiffs to their document production, see Fed. R. Civ. 

P. 33(d), supplementation is intertwined with the issues surrounding the deliberative process 

privilege that Defendants have raised in their motion for clarification, (Dkt. No. 405). Subject to 

these considerations, Defendants note their position on these interrogatories as follows: 

First, Defendants are in the process of supplementing their interrogatory responses to 

provide a list of individuals who reviewed, revised, or commented on any drafts of former 

Secretary Mattis’s February 22, 2018 Memorandum for the President (Interrogatory No. 16) and 

the February 2018 Department of Defense Report and Recommendations (Interrogatory No. 17). 

Doing so should resolve any dispute over Defendants’ responses to Interrogatory Nos. 16 and 17. 

Defendants note that in their motion for clarification and a limited stay, they requested a 

stay of Part 2 of the Court’s recent discovery order pending further proceedings regarding 

Defendants’ response to Interrogatory No. 17. (See Motion for Clarification and Stay 10, Dkt. 

No. 405.) Now that Defendants have committed to providing the names of the individuals who 

reviewed, revised, or commented on any drafts of the February 2018 Department of Defense 

Report and Recommendations, Plaintiffs will be fully capable of exploring the possibility of 
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outside influence in the drafting of the Report and have no need for actual drafts of the Report 

itself. This demonstrates why a stay of Part 2 of the Court’s recent discovery order pertaining to 

drafts of the Report is warranted. (See id.)  

Furthermore, with regard to Interrogatory 18, Defendants have already put Plaintiffs on 

notice that they have construed Interrogatory 18 as seeking a list of “the attendees of the formal 

meetings of the Panel of Experts,” and not as seeking a list of every attendee who provided 

information to the Panel. (Dkt. No. 375, Defs.’ Objs. & Resp. to Plaintiffs Second Set of 

Interrogatories, at 6 (served May 29, 2018).) Likewise, DoD’s response to Interrogatory 19 

explains which committees or working groups “considered the policy for military service of 

transgender persons,” and provides the “identity of each person who attended formal meetings of 

a Department of Defense-established group or committee.” (Id. at 10.) Defendants hope this 

resolves Plaintiffs’ objection that “[t]he Government’s response . . . does not make clear whether 

these lists of names include all attendees or all attendees that provided information to the panel.” 

In addition, the documents referenced by Defendants’ Civil Rule 33(d) response to 

Interrogatory No. 18 already provide comprehensive detail regarding the deliberations of the 

members of the Panel of Experts, including the contributions of members of the various working 

groups. Defendants have already produced or agreed to produce all deliberative documents and 

communications related to the work of the Panel of Experts that were sent, received or presented 

to any member of the Panel during the decision-making process, including every document from 

a working group member that was sent or presented to the Panel or considered by the Panel. To 

the extent Plaintiffs are seeking to compel Defendants to recreate in the form of a “detailed” 

narrative description thousands of pages of meeting minutes, presentations, communications, 

deliberations, and recommendations that have already been produced in their original form, 

Defendants object that such a request is unduly burdensome and grossly disproportionate to the 

needs of this case. 

In any event, Defendants’ responses to Interrogatories 16–19 are not properly before the 

Court because the parties still are engaged in narrowing relevant disputes and Plaintiffs have not 

moved to compel supplementation.  
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J. Documents Withheld as Nonresponsive 

Plaintiffs’ concerns over nonresponsive documents have no connection to deliberative 

process privilege issues, nor have Plaintiffs filed a motion to compel production of such 

documents. Thus, once again Plaintiffs attempt to leapfrog this Court’s rules of procedure and 

raise an issue that is not the subject of a motion to compel and over which the parties still are 

conferring. The Court should not address Plaintiffs’ premature arguments about nonresponsive 

documents at this time.  

In any case, even if the Court were to address this dispute, Plaintiffs’ assertions have no 

merit. The documents at issue were collected by Defendants, reviewed to determine 

responsiveness on an individual basis, and ultimately withheld from production as not 

responsive. Plaintiffs are second-guessing that review with respect to document families, 

asserting “[t]he law is clear that parties must produce all non-privileged documents in a family 

when it determines that any one member of the family responsive.” But that statement of the law 

is not even supported by the case Plaintiffs cite, which recognized that “if an e-mail attaches 

three disparate items in one communication package, that does not mean that all three items 

relate to the same thing or would be equally relevant to a discovery request.” Abu Dhabi 

Commercial Bank v. Morgan Stanley & Co., Inc., 2011 WL 3738979, at *5 (S.D.N.Y. 

Aug. 18, 2011) (noting that “produc[ing] any non-privileged attachment to an e-mail if the e-mail 

is determined to be relevant” is a “prevailing practice,” but that there are no “ironclad standards” 

in this area).  

Closer scrutiny is particularly warranted with respect to the primary categories of 

documents in this non-responsive set. “Read receipts” are sent automatically by certain e-mail 

clients to confirm an e-mail was opened by its recipient, and “Delivery Notifications” are 

automatic notifications sent by the email client that confirms delivery of the email message to the 

recipient’s mailbox See Microsoft Office Support, “Add and Request Read Receipts and 

Delivery Notifications,” https://support.office.com/en-us/article/Add-and-request-read-receipts-

and-delivery-notifications-a34bf70a-4c2c-4461-b2a1-12e4a7a92141. Plaintiffs have not 

submitted a discovery request for “read receipts” or “delivery notifications,” nor any other 

Case 2:17-cv-01297-MJP   Document 408   Filed 01/30/20   Page 28 of 32



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

JOINT STATUS REPORT - 28 
[Case No.: 2:17-cv-01297-MJP] 

Newman Du Wors LLP 
2101 Fourth Avenue, Suite 1500 

Seattle, Washington 98121 
(206) 274-2800 

 

discovery request to which such receipts or notifications would be responsive. But even if “read 

receipts” or “delivery notifications” were responsive to a properly served request (they are not), 

producing thousands of such receipts or notifications would impose a substantial burden on 

Defendants while providing no meaningful benefit to Plaintiffs, and therefore would be 

disproportionate to the needs of this case. Plaintiffs also fail to articulate why communications 

between medical professionals regarding individualized treatment of a service member for 

gender dysphoria are responsive to their requests or relevant to this case, or why the information 

Defendants provided to Plaintiffs regarding their random sample of non-responsive documents 

did not dispel their concerns about responsiveness.  

In all events, the Court should not order relief with respect to nonresponsive documents 

before Plaintiffs’ have properly moved to compel such documents and Defendants have had an 

opportunity to present a full opposition with any necessary supporting evidence, including 

declarations. Indeed, Plaintiffs, in this Joint Status Report, do not even request relief on this 

issue, and state they are simply “awaiting the Government’s response” to their most recent 

communication.  

K. Case Schedule 

Any delay in discovery in this case is of Plaintiffs’ own making. After Defendants 

successfully obtained mandamus relief vacating an order to disclose all deliberative documents, 

see Karnoski v. Trump, 926 F.3d 1180, 1207–08 (9th Cir. 2019), Plaintiffs once again asked this 

Court to order disclosure of all deliberative documents, see Pls.’ Mot. to Compel at 12, Dkt. 364. 

Then, when this Court instead ordered Plaintiffs to select particular RFPs as a mechanism to 

resolve the deliberative process privilege dispute, Plaintiffs selected as two of their choices RFP 

No. 15 (all documents and communications “relating” to the Carter policy) and RFP No. 29 (all 

documents and communications “referring or relating” to DoD’s Report and Recommendations). 

Collectively, these RFPs encompassed, again, nearly every deliberative document still withheld 

in this case. Plaintiffs’ persistently overbroad approach to discovery is the reason why, more than 

seven months after the Ninth Circuit granted the writ of mandamus, the deliberative process 
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privilege is still in dispute and Defendants have had to seek a stay pending potentially another 

action in the Court of Appeals. (See Dkt. No. 405.)  

In the meantime, although Plaintiffs finally have provided a list of individuals they wish to 

depose, they still have not sought to schedule a single deposition. This is despite the Court’s 

statement at the December 10 hearing that if Plaintiffs are “not going to note depositions until 

after [they] get the documents, then we’re kind of stuck,” and the Court’s direction that Plaintiffs 

“might as well get [their] dates set now” and that “if there are people you know that you want, 

then set them up.” (December 10, 2019 Hr’g Tr. at 44–45:19–4.) Indeed, there is no reason why 

plaintiffs could not schedule depositions of individuals on their proposed list whose deliberative 

materials have already been released, e.g. head of the Panel of Experts Anthony Kurta or Panel 

member Thomas Dee. On the other hand, Defendants have conducted five depositions, have 

three other depositions scheduled and have attempted to schedule an additional two depositions 

with the Plaintiffs.  

Due to the limited availability of several of Plaintiffs’ expert witnesses, Defendants have 

had to schedule certain remaining depositions as late as the end of March. Accordingly, 

Defendants submit that, at this time, the February 18, 2020 discovery11 deadline should be 

extended until March 31, 2020. In addition, depending on the outcome of Defendants’ motion for 

Clarification and Stay, (Dkt. No. 405), Defendants potentially may need to seek an additional 

extension in light of the time required to process for production potentially tens of thousands of 

deliberative documents or to seek relief in the Court of Appeals.  

Respectfully submitted, January 30, 2020  

 
11 Plaintiffs refer to the current February 18 deadline as the close of “fact discovery,” but it is actually the close of 
all discovery.  See Order 7, Dkt. 343 (“The discovery cutoff will be February 18, 2020”).  
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