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       U.S. Department of Justice 
 Civil Division, Federal Program Branch 
 
  

 
 

James R. Powers Tel: (202) 353-0543 
Trial Attorney Email: James.R.Powers@usdoj.gov 
  
 January 17, 2020 
 
By Email 
 
Vanessa Barsanti 
Kirkland & Ellis LLP 
300 North LaSalle 
Chicago, IL 60654 
 

Counsel for Plaintiffs 
 

Re: Your Letter of December 13, 2019 in Karnoski v. Trump, No. 17-1297  
 
Dear Vanessa,  
 
 I write in response to your letter of December 13, 2019, which purports to challenge 
DoD’s withholding of “communications with third parties” under the deliberative process or 
attorney-client privileges.  Your letter does not refer to any specific privilege log entries nor does 
it contain any details about particular documents to which you object to Defendants’ invocation 
of privilege.  Defendants have reviewed Exhibit A attached to your letter and determined that it 
does not raise any basis to provide further information at this time in light of Plaintiffs’ 
continued lack of effort to narrow this dispute.   
 
 Your December 13 letter follows a similar letter sent October 7, 2019, which also 
attached an Exhibit A.  That document contained approximately 800 entries purportedly 
“appear[ing] to represent communications with third parties.”  To the contrary, Exhibit A 
contained references to, for example, the current and most recent former Secretaries of Defense, 
two DOJ counsel of record in this case, and numerous attendees at meetings of the Panel of 
Experts, all of whom have been previously identified in Defendants’ discovery responses.  As we 
discussed in our November 4, 2019, letter in response, Defendants had no obligation to 
undertake a burdensome review of the hundreds of entries in Exhibit A where Plaintiffs made no 
serious effort to minimize the dispute by consulting, for example, Defendants’ responses to 
Plaintiffs’ interrogatories to determine whether the individuals they supposed are third parties 
are, in fact, employees or officials of the Department of Defense or Military Services. 
 
 Exhibit A attached to your December 13 letter does little to resolve this fundamental 
flaw.  After numerous hours spent reviewing the entries contained in the approximately 500-line 
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spreadsheet, we have noted that it is littered with problematic entries, including the following 
issues: 

• At least two references to Plaintiff Lindsey Muller, who you are well aware is a member 
of the Armed Forces. 

• References to numerous senior executive officials, including former Deputy Secretary of 
Defense Robert Work, former Secretary of Homeland Security and DoD General Counsel 
Jeh Johnson, retired Army General Carter F. Ham, and DoD Deputy General Counsel 
Ryan Newman. 

• Entries corresponding to numerous employees of the federal government whose email 
addresses indicate that fact.  

• Numerous references to DoD contractors, such as the principal author of the RAND 
report, Agnes Schaefer. 

• Numerous entries where we have been unable to identify any communication in the 
collection to which the individual named was sender or recipient, raising questions about 
the methodology employed by Plaintiffs in preparing Exhibit A.  It is also unclear 
whether Plaintiffs have updated this list based on the hundreds of deliberative documents 
Defendants recently released in the Doe litigation. 

 All of these problems indicate that Plaintiffs have ignored their obligation to minimize 
the parties’ discovery dispute.  As stated in our prior letter of November 4, the only reasonable 
approach to this dispute is a discussion of particular privilege log entries corresponding to 
documents Plaintiffs believe have been improperly withheld because of the involvement of 
outside third parties.  This approach is likely to substantially reduce the burdens of this dispute.  
For example, at least 18 of the entries in Exhibit A appear to correspond to USDOE00255328, an 
email addressed to members of the U.S. Department of Health and Human Services 
Interdepartmental Serious Mental Illness Coordinating Committee.  Defendants are happy to 
discuss the applicability of privilege as to any particular document, such as USDOE00255328; 
they will not engage with a list of hundreds of names served without any context. 
 
 Based on our work reviewing Exhibit A, however, Defendants have determined they will 
withdraw their assertion of deliberative process privilege as to any communications to which the 
following individuals were a party, and will provide a supplemental production accordingly:  

• Anna Pohl  
• Lolita Baldor  
• Michael P. Richter  
• Elizabeth Kocienda  
• Dan Lamothe 
• Amy Wilson 
• Mary Wilfert 
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• Chris Geidner 

 I look forward to hearing from you further on this matter.       
 
       Sincerely,  
       /s/ 
       James R. Powers 
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