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Civil Division, Federal Programs Branch 
(202) 353-0543 
 

 
 

 

Re: Karnoski et al. v. Trump et al., 2:17-cv-01297-MJP 

Dear Jim: 

I write in response to your January 17 email providing more information regarding the 
sampling of 50 non-responsive slipsheets.  The information provided by Defendants further 
validates Plaintiffs’ concern—these documents have been improperly withheld.  

As detailed in Plaintiffs’ October 4, 2019 letter, even if a non-privileged family member 
of a responsive document is not responsive, because of its association with a responsive 
document it must be produced.  Federal Rule of Evidence 106, colloquially the rule of 
completeness, requires it.  As does Federal Rule of Civil Procedure 34, which mandates that 
documents be produced “as they are kept in the usual course of business.”  

Apart from clear law requiring the production of non-privileged non-responsive family 
members in an otherwise responsive family, these documents do not appear to be non-responsive 
at all.  Per Drew’s December 2 email, “the vast majority (I would estimate over 95%) of the 
documents with the extension .msg in the file name were Outlook delivery or read receipts.”  To 
the extent a witness denies reading or viewing a message, read receipts are relevant evidence 
relating to that contention.  Defendants must produce these messages. 

Drew’s December 2 email also states that of the remainder of the documents, “the vast 
majority appear to be discussions between medical professionals regarding individualized 
treatment of a service member for gender dysphoria.”  Yet Defendants did not collect from 
medical professionals in relation to their individualized treatment.  They collected from the Panel 
of Experts and those directly supporting the Panel.  This is plainly evident with one look at the 

Case 2:17-cv-01297-MJP   Document 408-2   Filed 01/30/20   Page 2 of 4



 

James Powers 
January 24, 2020 
Page 2 

  

 

 

metadata for these documents.  For example, senders and recipients of the messages related to 
the withheld documents include Panel members such as Mr. Anthony Kurta, General James 
McConville, and Admiral William Moran.  Colonel Mary Krueger, who testified in her 
deposition that she “supported the panel of experts” is amongst the senders and recipients.  
04/17/18 Krueger Dep. Tr. at 57:16.  As is Mr. Lernes Hebert, who provided a December 15, 
2017 declaration in this matter stating that he was “responsible for overseeing the human 
resource policies impacting the sustainment of the all-volunteer-force for the Department of 
Defense…” and opined on the implementation of transgender accessions.  Dkt. No. 107.  The list 
goes on.  Furthermore, the majority of these of withheld documents are attachments to 
communications withheld for deliberative process privilege (“DPP”).  If these attachments were 
part of communications that Defendants assert are shielded by DPP because they reflect the 
internal processes related to the Ban then it is difficult to see how the attachments could be 
irrelevant.  In light of the context in which these documents were sent and the individuals 
involved in the review of them, the only logical conclusion is that they were considered in 
connection with the formation of the Ban.     

But one need not even infer from the metadata or privilege calls the relevance of the 
documents being withheld.  The information provided by Defendants on the sampling of 50 
reveals all too clearly that relevant records are being withheld.  By way of example only, 
USDOE00151943 is an email attaching an endocrinology presentation regarding the treatment of 
transgender individuals.  Defendants have consistently put the medical treatment of transgender 
service members at issue in this litigation—both with respect to cost and impact to readiness and 
lethality.  The substance of an email conveying a military presentation regarding the medical 
treatment of transgender individuals is plainly relevant to both the claims and defenses in this 
litigation.  USDOE00253403 and USDOE00253405 both contain information known to the 
military about the cost of a hysterectomy in the private sector and are part of communications 
that Defendants themselves describe on their privilege log as relating to “the formulation of the 
transgender policy.”  Similarly, USDOE197075 is a document detailing insurance policy 
coverage for transgender individuals and is part of a communication described by Defendants as 
including “deliberations regarding the formulation of the transgender policy” on their log.  If this 
was considered as part of the formulation of the Ban then it is plainly relevant.    

Plaintiffs first raised this issue 16 weeks ago.  Defendants’ delay tactics with respect to 
these documents can go on no longer.  Please indicate by Wednesday, January 29 whether you 
will agree to produce these documents.  Otherwise we will seek assistance from the Court. 
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Sincerely, 

/s/ Vanessa Barsanti 

Vanessa Barsanti 
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