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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,  

Plaintiff, 

v. 

XYZ.com, LLC and Daniel Negari, 

Defendants. 

Case No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 
 

OPPOSITION TO PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S BILL OF 
COSTS AS UNTIMELY AND INCORPORATED MEMORANDUM IN SUPPORT 

 
 

Case 1:14-cv-01749-CMH-MSN   Document 400   Filed 12/16/15   Page 1 of 9 PageID# 6812



1 
 

I. Introduction 

Defendants XYZ.com LLC and Daniel Negari (collectively, “XYZ”) respectfully request 

that the Court deny Verisign’s motion to strike the bill of costs because the one-day delay was 

due to excusable neglect. In most cases, federal courts across the country—including this one—

record a separate “entry of judgment” on the docket after a summary-judgment order. Had a 

separate entry of judgment occurred in this case, counsel’s docketing system would have 

triggered the deadline. The same day counsel realized no entry of judgment had been entered, 

XYZ filed the bill of costs. Verisign suffered no prejudice, and the one-day delay did not impact 

this case. 

II. Background 

On November 20, this Court issued a memorandum opinion granting XYZ’s motion for 

summary judgment. (Dkt. 381.) In keeping with the federal civil rules and past experience, XYZ’s 

counsel expected that the Clerk would subsequently enter a judgment under Rule 58(b), and that 

the entry of judgment would trigger the deadline for submitting a bill of costs. (Declaration of 

Derek A. Newman (“Newman Decl.”) ¶¶ 2–6, Exs. A, B.)  

On December 2, XYZ’s counsel noticed that the Clerk had not yet entered a Rule 58(b) 

judgment in this matter. (Id. ¶ 8.) At that point, counsel became concerned that the Clerk might 

not plan to enter judgment at all and that the November 20 Order would serve as an entry of 

judgment. (Id.) And so, counsel prepared and filed a bill of costs on that same day. (Id. ¶ 9.)   

Verisign now seeks to strike XYZ’s bill of costs as untimely because it was filed 12 days 

after the November 20 memorandum opinion, a one-day delay. (Dkt. 397.) Verisign does not 

allege any prejudice caused by the delay, nor does it allege any bad faith on XYZ’s part. And, in 

its separate objection to the bill of costs itself, Verisign does not contest XYZ’s right to recover at 

least $20,000 in costs. (See Dkt. 399.)  

 

Case 1:14-cv-01749-CMH-MSN   Document 400   Filed 12/16/15   Page 2 of 9 PageID# 6813



2 
 

III. Discussion 

A. The Court should grant XYZ a one-day extension to file its bill of costs because the 
delay was the result of excusable neglect. 

As the prevailing party, XYZ may recover certain litigation costs. Fed. R. Civ. P. 54(d) 

(“costs—other than attorney’s fees—should be allowed to the prevailing a party”). Under Local 

Rule 54, the deadline for filing a bill of costs is 11 days from entry of judgment. Local R. 54(D)(1).  

 Verisign moves to strike XYZ’s bill of costs on the grounds that it is untimely. According 

to Verisign, XYZ should have filed the bill of costs on December 1—11 days after the Court 

granted XYZ’s motion for summary judgment. But XYZ filed its bill of costs one day after. 

 XYZ seeks a one-day extension to file its bill of costs.1 Federal Rule of Civil Procedure 

6(b) allows the Court to grant an extension of time after a deadline has expired if the party failed 

to act because of excusable neglect. In Pioneer Investment Services Co. v. Brunswick Associates 

Limited Partnership, 507 U.S. 380 (1993), the Supreme Court set forth the excusable-neglect 

standard. Whether lawyer neglect can be deemed “excusable” is “at bottom an equitable one, 

taking account of all relevant circumstances surrounding the party’s omission.” Id. at 395. The 

Court provided four nonexclusive factors to consider when determining whether a late filing may 

constitute excusable neglect:  

(1) the danger of prejudice to the non-moving party;  

(2) the length of the delay and its potential impact on judicial proceedings;  

(3) the reason for the delay, including whether it was within the reasonable control of movant; 

and  

(4) whether the movant acted in good faith.  

Id. at 400. But the Court recognized “it is clear that ‘excusable neglect’ under Rule 6(b) is a 

somewhat ‘elastic concept’ and is not limited strictly to omissions caused by circumstances 

beyond the control of the movant.” Id. at 391 (footnotes omitted).  

 
1 XYZ will file a motion concurrently herewith requesting leave for an extension under FRCP 
6(b). 

Case 1:14-cv-01749-CMH-MSN   Document 400   Filed 12/16/15   Page 3 of 9 PageID# 6814



3 
 

In Hazaimeh v. U.S. Bank Nat. Ass’n, No. 3:14-CV-00813, 2015 WL 5234237, at *4 (E.D. Va. 

Sept. 8, 2015), this Court permitted defendants to file a four-month late answer even though the 

delay in filing was the result of defense counsel’s mere inadvertence. Id. at *5. The Court noted 

that: 

“[a]lthough Defendants lack a sufficient reason for their delay, ‘the Supreme Court’s 

holding in Pioneer makes clear that, even where an attorney is ‘remiss’ in allowing a 

deadline to pass (i.e., lacks an acceptable reason for his or her oversight), a court may 

find excusable neglect when the record lacks ‘any evidence of prejudice to [the 

opposing party] or to the judicial administration in th[e] case, or any indication at all 

of bad faith.’’” 

Id. at *5 (citations omitted). In this case, Verisign has not suffered any prejudice, and the judicial 

administration in the case will proceed on the same course and timeline as it would if the bill of 

costs were filed a day earlier. And XYZ did not exercise bad faith. Applying the reasoning from 

Hazaimeh, the Court should allow the day-late filing for excusable neglect. 

This case is similar to Garcia v. Berkshire Life Insurance Co. of America, No. CIV. 04-CV-

01619LTBB, 2008 WL 821805, at *1 (D. Colo. Mar. 26, 2008). In Garcia, the court allowed the 

defendant to file a one-day late bill of cost under Fed. R. Civ. P. 6(b). After the court granted 

summary judgment to the defendant, the clerk entered judgment against plaintiff and awarded 

defendant its costs “upon the filing of a Bill of Costs with the Clerk of Court within ten days’ of 

entry of judgment.” Id. The court found that defendant’s one-day delay in filing its bill of costs 

qualified as excusable neglect under the four-factor Pioneer standard. First, there was no 

prejudice to the plaintiff even though plaintiff’s counsel was representing plaintiff on a pro bono 

basis and contended that counsel would have to “redirect scarce legal resources in addressing” 

the untimely bill of costs. Id. at *2. Second, the one-day delay was insignificant and had little 

impact on the proceedings. Id. Third, plaintiff provided no evidence to indicate that defendant’s 

untimely filing was done in bad faith or with any improper motive. Lastly, defendant’s counsel 

admitted that the reason for the delay was simple inadvertence. Counsel was aware of the ten-day 
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deadline but her electronic reminder was programmed to give her a week notice rather than a 

“one-day” or “day of” reminder. Although “the untimely filing was ‘fully within the control of 

Defendants and Defendants’ counsel,’” the court found that the balance of the Pioneer factors 

weighed in favor of finding excusable neglect. Id. at *3. 

Like Garcia, the Court should permit XYZ’s one-day late filing based on a finding of 

excusable neglect.  

1. Prejudice. Granting a one-day extension does not create a danger of prejudice to Verisign. 

On the other hand, if the Court rejects the bill of costs, XYZ is denied the right to recover 

substantial litigation costs as the prevailing party—including costs that Verisign does not contest 

in its objections. Verisign has already filed its objections to the bill of costs and still had the full 11 

days to do so since the objections deadline was triggered by service of the bill of costs. See L.R. 

54(D)(2). And unlike the Garcia plaintiff, Verisign is a multi-billion dollar public company with 

unlimited resources, so there is no issue about “scarce resources”. 

2. Length of delay/impact on proceedings. Like Garcia, XYZ’s filing was late by only one 

day. This one-day delay had no impact on the judicial proceedings. XYZ filed its motion for 

attorney fees timely. (See Dkt. 383.) Verisign filed a notice of appeal. (See Dkt. 393.) The one-day 

late bill of costs does not affect either outstanding matter. Given that Verisign has asked the 

Court to stay or defer taxing any costs until Verisign’s appeal is resolved, the taxing of costs had 

no impact on Verisign’s decision to appeal. (See Verisign’s Objections to Defendants’ Bill of 

Costs (Dkt. 399) at 1–2.) 

 3. Reason for delay. Based on its counsel’s prior experience in courts across the country, 

XYZ believed the Court would issue a separate document entitled “judgment” disposing of the 

case. (Newman Decl. ¶¶ 2–6, Exs. A, B.) In fact, in Garcia and five of the cases Verisign relies on 

in its motion to strike, there were separate documents or docket text that precisely stated 

“judgment was entered.”2 Had that occurred in this case, counsel’s computerized docketing 

 
2 See Garcia, No. 1:04-cv-01619-LTB-BNB, 2008 WL 821805, Dkt. 306; Phoenix Renovation Corp. 
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system would have triggered the deadline for the bill of costs. In cases where an express “entry of 

judgment” or similar docket entry appears, the prevailing parties could not have reasonably 

believed that judgment had not yet been entered. But because the November 20 Order did not 

mention judgment, XYZ was uncertain as to whether judgment was entered. So it did not know 

that the time to file the bill of costs started running. 

 XYZ missed the deadline not because it ignored the deadline or procrastinated, but because 

it mistakenly believed that the Court would issue a separate “entry of judgment.” As soon as it 

realized it may be mistaken, XYZ filed its bill of costs on December 2. See Peeler v. KVH Indus., 

Inc., 13 F. Supp. 3d 1241, 1261–62 (M.D. Fla. 2014) (finding that a 13-day delay in bill of costs 

constituted excusable neglect because delay resulted in no prejudice and reason for delay was 

because prevailing party was uncertain about the finality of judgment). 

4. Good faith.  XYZ acted in good faith. The same day XYZ realized that the Court’s order 

granting summary judgment may qualify as the final judgment, it filed its bill of costs. 

 
B. Verisign’s authorities are distinguishable and do not foreclose a finding of 

excusable neglect. 

All the cases cited in Verisign’s motion are distinguishable to the facts here. In Stronach v. 

Virginia State Univ., 577 F. Supp. 2d 788 (E.D. Va. 2008), the Court refused to consider a bill of 

costs that was filed twelve days late. An almost two-week delay in Stronach is not comparable to 

XYZ’s mere one-day delay. And the proffered reason for the delay in Stronach was counsel’s 

mistake in counting the days because he was “woefully pitiful when it comes to math.” Id. at 789. 

Here, XYZ did not miscalculate the deadline because of counsel’s inability to count. Rather, XYZ 

did not realize that clock had started running because its counsel expected a separate entry of 

 
v. Rodriguez, No. 1:05-cv-01196-JCC-BRP, 2997 WL 1343791 (E.D. Va. May 4, 2007), Dkt. 56; 
JTH Tax, Inc. v. H&R Block E. Tax Servs., Inc., No. 01-1843, 28 Fed. App’x. 207 (4th Cir. 2002), 
Dkt. 58; Wild v. Alster, No. 1:01-cv-00479-RBW, 2005 WL 1458283 (D.D.C. June 17, 2005), Dkt. 
89; Schaefer v. Walker Bros. Enterprises, Inc., No. 1:10-cv-06366, 2015 WL 1959892 (N.D. Ill. Apr. 
29, 2015), Dkt. 195; Symbionics Inc. v. Ortlieb, No. 1:08-cv-00044-AJT-TRJ, 432 Fed. App’x. 216 
(E.D. Va. 2011), Dkt. 134, 143. 
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judgment. 

Verisign’s reliance on Symbionics Inc. v. Ortlieb, 432 F. App’x 216 (4th Cir. 2011) is misplaced 

for four reasons. First, the court’s refusal to consider Symbionic’s late notice of appeal was 

inconsequential because it indicated that if the court had reached the merits of Symbionic’s 

appeal, it would have affirmed the district court’s decision. Id. at 220 n. 3. Conversely, if this 

Court refuses to consider XYZ’s bill of costs, XYZ will be denied its right to recover substantial 

litigation costs as the prevailing party, which it would receive had the bill of costs been filed 24 

hours earlier. 

Second, the Symbionic court was determining whether an untimely notice of appeal was 

excusable under Fed. R. App. P. 4(a)(1), not Fed. R. Civ. P. 6(b). Compliance with Fed. R. App. 

P. 4(a)(1) is “mandatory and jurisdictional.” Id.at 219. On the other hand, enforcement of local 

rules is within the sound discretion of the Court. Michael v. Sentara Health Sys., 939 F. Supp. 

1220, 1225 n.3 (E.D. Va. 1996). 

Third, unlike the plaintiff in Symbionics, XYZ did not completely rely on a computer 

application to determine the filing deadline for the bill of costs. Rather, XYZ was waiting for 

entry of judgment to trigger the deadline. 

Fourth, in Symbionics, the court had entered a separate “Judgment” and “Amended 

Judgment” triggering the notice of appeal deadline. Had that occurred here, XYZ would have 

met the day-earlier deadline. 

Johnson v. Dial Indus. Sales, Inc. is also distinguishable. There, the prevailing party did not file 

its bill of costs until one month after it was due and did not proffer a reason for the delay. No. 

3:05-CV-47, 2008 WL 191187, *1 (N.D. W. Va. Jan. 22, 2008). Whereas in this case, XYZ filed 

its bill of costs one day late and only because it was unclear that the Court’s November 20 Order 

constituted entry of judgment. 

The remaining cases that Verisign cites are distinguishable because a separate entry of 

judgment was on the docket for each of them. (See supra text accompanying note 2.) Here, there 

was no document expressly stating that judgment was entered. 
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IV. Conclusion 

XYZ’s 24-hour delay was the result of excusable neglect and did not prejudice Verisign. 

The Court should exercise its discretion under the flexible Pioneer standard and permit the one-

day late bill of costs filing to avoid draconian results. 

 

Dated December 16, 2015. Respectfully Submitted,   
 
/s/ Timothy J. Battle     
Timothy J. Battle 
Timothy J. Battle Law Offices 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net 
 
Derek A. Newman, admitted pro hac vice 
Jason B. Sykes, admitted pro hac vice  
Derek Linke, admitted pro hac vice 
Sophy J. Tabandeh, admitted pro hac vice 
Newman Du Wors LLP 
100 Wilshire Blvd., Suite 940 
Santa Monica, CA 90401 
(310) 359-8200 Tel 
(310) 359-8190 Fax 
dn@nemanlaw.com  
 
Counsel for Defendants XYZ.com LLC and  
Daniel Negari
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CERTIFICATE OF SERVICE 

I certify that on December 16, 2015, I electronically filed the foregoing with the Clerk of 

Court using the CM/ECF system, which will send a notification of such filing (NEF) to the 

following: 
 

Nicholas Martin DePalma  
Randall Karl Miller  
Kevin William Weigand 
Taylor S. Chapman 
VENABLE LLP  
8010 Towers Crescent Drive 
Suite 300  
Tysons Corner, VA 22182 
rkmiller@venable.com 
kwweigand@venable.com 
tschapman@venable.com 
racolaizzi@venable.com 
 
Stephen Keith Marsh 
Marsh PLLC 
1940 Duke Street 
Suite 200 
Alexandria, VA 22314 
stephen.marsh@marshpllc.com 
 

 
 

/s/      
Timothy J. Battle 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com and Daniel Negari 
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