
1

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

(Alexandria Division)

VERISIGN, INC.,

Plaintiff,

v.

XYZ.COM, LLC, et al.,

Defendants.

Case No. 1:14-cv-01749-CMH-MSN

VERISIGN’S OBJECTIONS TO DEFENDANTS’ BILL OF COSTS

Plaintiff VeriSign, Inc. (“Verisign”), by counsel and pursuant to Local Rule 54(d)(2),

objects to Defendants’ Bill of Costs, which were filed in this Court on December 2, 2015.

Should the Court deny Verisign’s motion to strike the Bill of Costs, filed concurrently

herewith, the Court should not tax certain of Defendants’ costs as detailed below.

REQUEST TO STAY OR DEFER COSTS PENDING APPEAL

On December 7, 2015, Verisign filed a Notice of Appeal with the Fourth Circuit

regarding the Opinion and Order granting summary judgment. ECF 393. If Verisign prevails on

appeal, Defendants will no longer be entitled to costs. Thus, if Verisign’s Motion to Strike

Defendants’ Bill of Costs as Untimely—set for a hearing on December 18, 2015—is not granted,

Verisign respectfully requests the Court to stay or defer taxing any costs against Verisign until

after Verisign’s appeal is resolved. See Hanwha Azdel, Inc. v. C&D Zodiac, Inc., 2015 U.S.

Dist. LEXIS 39329, at *4-5 (W.D. Va. Feb. 18, 2015) (“Although Azdel's costs will be taxed,

payment of the costs may be stayed until the resolution of the Fourth Circuit appeal upon Azdel's

posting of a supersedeas bond.”).
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LEGAL STANDARD

Rule 54(d)(1) of the Federal Rules of Civil Procedure allows the Clerk to award certain

costs to the prevailing party. But this rule “does not provide the district court with unrestrained

discretion to reimburse the winning litigant for every expense he has seen fit to incur.” Cofield v.

Crumpler, 179 F.R.D. 510, 514 (E.D. Va. 1998) (quoting Farmer v. Arabian Am. Oil Co., 379

U.S. 227, 235 (1964)). “[R]ather, the court may only tax those costs authorized by statute.”

Southprint, Inc. v. H3, Inc., 2005 WL 3177627, at *2 (W.D. Va. Nov. 23, 2005). See also

Intellectual Ventures I LLC v. Capital One Financial Corp., 2015 WL 7283108 (E.D. Va. Nov.

17, 2015) (“While Rule 54(d)(1) creates a presumption that the prevailing party will be awarded

costs, the prevailing party still bears the burden of showing that the requested costs are permitted

under [28 U.S.C.] § 1920”) (citation omitted).

The statute contains six categories of taxable costs: (1) fees of the clerk and marshal; (2)

fees for printed or electronically recorded transcripts necessarily obtained for use in the case; (3)

fees and disbursements for printing and witnesses; (4) fees for exemplification and copying costs

where the copies are necessarily obtained for use in the case; (5) docket fees under 28 U.S.C. §

1923; and (6) compensation of court appointed experts and interpreters. 28 U.S.C. § 1920. The

prevailing party “bears the burden of proving that it is entitled to recover costs under the statute.”

Amdocs (Israel) Ltd. v. Openet Telecom, Inc., 2013 WL 1192947, at *6 (E.D. Va. Mar. 21,

2013). To meet this burden, Local Rule 54(d)(1) requires a bill of costs to “distinctly set forth

each item thereof so that the nature of the charge can be readily understood.”

Under Local Rule 54(d)(2), Verisign is required to identify each item objected to and the

grounds for the objection. In addition to applying the legal standard and authorities regarding the

categories of Defendants’ proposed costs discussed below, Verisign attaches Exhibit A, which
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reflects each of the items on Defendants’ Bill of Costs, Verisign’s objections, and the amount

that should be reduced or awarded.

ARGUMENT

I. DEFENDANTS DO NOT MEET THEIR STATUTORY BURDEN TO DESCRIBE
THE COSTS SOUGHT

Defendants provide an itemized list of their expenses, but they do not meet their burden

to demonstrate that certain fees were justified or “necessarily obtained for use in the case,” as

required by 28 U.S.C. § 1920.

A. Expedited Transcripts ($17,392.50)

Under 28 U.S.C. § 1920, the Court may tax costs for “printed or electronically recorded

transcripts necessarily obtained for use in the case.” Defendants include fees for “expedited”

transcripts. But “[t]he Court cannot assume, without explanation, that this expedited deposition

transcript fee was necessary to the litigation.” Quantum Systems Integrators, Inc. v. Sprint Nextel

Corp., 2009 WL 3423848, at *9 (E.D. Va. Oct. 16, 2009) (declining to award expedited

deposition transcript fees when prevailing party “has failed to provide an adequate justification

for it.”).

Here, like the party in Quantum Systems, Defendants provide no justification for

expedited transcript fees. Defendants also provide no breakdown of the costs attributable to the

expedited request. Defendants thus fail to meet their burden to show that expedited transcripts

were necessary. Accordingly, Defendants are not entitled to recover any portion of these fees.

See Humphreys & Partners Architects, L.P. v. Lessard Design, Inc., 2015 WL 7176010, at *12

(E.D. Va. Nov. 13, 2015) (declining to award costs for any expedited deposition transcript where

“it is impossible to determine what portion of the claimed transcript fees relate to this

unnecessary service. . . .”).
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B. Witness Fees for Sam Hewitt ($1,227.74)

Under 28 U.S.C. § 1920, the Court may tax fees and disbursements for witnesses. 28

U.S.C. § 1920(3). “Witness expenses are generally limited by the provisions of 28 U.S.C. §

1821.” Cofield v. Crumpler, 179 F.R.D. 510, 516 (E.D. Va. 1998).

Defendants seek to tax $1,227.74 in travel-related fees for one of their experts, Sam

Hewitt, under 28 U.S.C. § 1821, which provides for the recovery of per diem and mileage for

witnesses. Defendants provide no receipts or any indication of when these fees were incurred.

Verisign is left to speculate that Mr. Hewitt’s claimed fees may relate to his August 13, 2015

deposition at Verisign’s counsel’s offices in Tysons Corner, Virginia. But this explanation does

not appear in Defendants’ Bill of Costs.

Moreover, even if the fees were incurred for Mr. Hewitt’s deposition, they are not

recoverable or, at a minimum, should be reduced. First, Defendants provide no receipts to reflect

Mr. Hewitt’s travel expenses, other than his monthly invoice that includes a category for lodging

and transportation. To recover fees for witness travel, the applicable statute requires a witness to

“utilize a common carrier at the most economical rate reasonably available.” 28 U.S.C. § 1821.

Moreover, “a receipt or other evidence of actual cost shall be furnished.” Id. This is because the

witness is only entitled to “actual expenses of travel on the basis of the means of transportation

reasonably utilized and the distance necessarily traveled to and from such witnesses’ residence

by the shortest practical route . . .” Id. (emphasis added).

Defendants’ only documentation consists of a $304.68 entry for “Lodging”, a $110.86

entry for “Transportation,” and an $812.20 entry for “Travel – Air/Rail” charges that appear on

his September 10, 2015 invoice to Defendants’ counsel. This is insufficient to reflect whether

all—or any—of Mr. Hewitt’s charges were taxable or reasonable. See Amdocs (Israel) Ltd. v.

Openet Telecom, Inc., No. 1:10CV910 LMB/TRJ, 2013 WL 1192947, at *6 (E.D. Va. Mar. 21,
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2013) (declining to tax travel costs where “[s]ome of the travel expenses, in particular those for

meals and incidental expenses, are not supported by receipts.”)

Second, even if Mr. Hewitt’s costs were allowable, the “subsistence” fees requested by

Defendants exceed the statutory limit prescribed by the Administrator of General Services under

5 U.S.C. § 5702(a). See 28 U.S.C. § 1821(d). As shown on the September 10, 2015 Invoice

provided by Defendants, Hewitt claims to have incurred $304.68 in lodging costs. However, the

per diem rates for the 22182 zip code—the location of Venable’s offices where the deposition

took place—for August 2015 were $162.00. Verisign cannot be taxed for excessive costs. See

U.S. ex rel. Davis v. U.S. Training Ctr., Inc., 829 F. Supp. 2d 329, 334 (E.D. Va. 2011)

(“[D]efendant’s requested lodging expenses for trial witnesses will be reduced to correspond to

the maximum per diem rates applicable to lodging and subsistence.”).

Because Defendants failed to meet their burden, Verisign has no way of knowing whether

Mr. Hewitt’s “Transportation” and “Travel – Air/Rail” costs are taxable or reasonable. Thus,

Defendants cannot tax these costs to Verisign.

II. DEFENDANTS CANNOT RECOVER CERTAIN COSTS AS A MATTER OF
LAW

A. Use of Videographer Services in Depositions ($19,128.85)

Defendants ask the Court to require Verisign to pay both videotaping and stenographic

costs for depositions. The Fourth Circuit Court of Appeals has held that a prevailing party may

only recover transcription costs “unless [the party] demonstrates that both costs were ‘necessarily

obtained for use in the case.’” Cherry v. Champion Int'l Corp., 186 F.3d 442, 449 (4th Cir. 1999)

(citation omitted). Again, Defendants are silent on the basis for these costs. Since they have

failed to provide any justification for videography costs, they are not taxable. See id. (affirming

denial of videographer cost and only allowing transcription costs because “Champion has not
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made the showing why either a transcript or a videotape would not have been sufficient for the

need it identified.”). The same reasoning applies to Defendants’ charges for “XMEF Files”,

which they fail to explain as well.

B. Copying Costs ($16,385.50)

Copying costs are reimbursable only if “necessarily obtained for use in the case.” Ford v.

Zalco Realty, Inc., 708 F. Supp. 2d 558, 563 (E.D. Va. 2010) (citing 28 U.S.C. § 1920(4)).

Defendants ask the Court to award fees incurred by electronic discovery and data

processing vendors. They describe the costs incurred as “production run” or “processing of

XYZ’s ESI production.” See ECF 382, at 83. But Defendants fail to provide sufficient

information to allow the Court or Verisign to determine whether such costs are taxable.

In 2013, the Fourth Circuit sought to “clarify what expenses related to electronically

stored information (“ESI”) are taxable under the federal taxation-of-costs statute as ‘fees for

exemplification and the costs of making copies of any materials where the copies are necessarily

obtained for use in the case.’” Country Vintner of N. Carolina, LLC v. E. & J. Gallo Winery,

Inc., 718 F.3d 249, 250 (4th Cir. 2013). In doing so, the Court acknowledged that the costs of

exemplifications and copies over the course of discovery are taxable. Id. at 257-58. But after

analyzing the meaning of the plain language of the statute, the Court held that ESI processing

charges are not taxable as copying charges or fees for exemplification. Id. at 258-62. Rather,

“only the conversion of native files to TIFF and PDF formats, and the transfer of files onto CDs,

constituted ‘making copies’” under § 1920(4).” Accordingly, the Defendants in that case—who

sought $111,047.75 in their Bill of Costs—were entitled to just $568.59. Id. at 252-54.

In this case, Defendants produced all of their documents electronically to Verisign. Thus,

they are only entitled to conversion costs for native files. But again, Defendants fail to specify

what the costs for “production run” and “processing of XYZ’s ESI production” actually entailed.
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The invoices suggest that many of those costs involve charges for correspondence with opposing

counsel and hosting fees. But none of this is recoverable, either. See Balance Point Divorce

Funding, LLC v. Scrantom, 305 F.R.D. 67, 76 (S.D.N.Y. 2015) (“[J]ust as rental costs for storage

of paper documents or housing and leasing photocopying equipment are not taxable as ‘making

copies,’ costs for ‘Hosting Active-Data’ are not costs for making copies.”). The Court should

thus deny these costs in their entirety.

C. Rough Drafts of Deposition Transcripts ($8,230.20)

Defendants seek charges for “Rough Drafts” of deposition transcripts. Defendants

provide no explanation for why a “rough draft” was necessary.

These costs are not recoverable, either, for the same reason the pre-trial hearing and

“expedited” transcript costs are not recoverable. See Boykin Anchor Co. v. AT & T Corp., 2014

WL 4798726, at *2 (E.D.N.C. Sept. 26, 2014) (“In construing 28 U.S.C. § 1920 and Local Civil

Rule 54.1, this court has determined that fees for copies of exhibits, read and sign, rough drafts,

litigation support packages, ASCII, shipping, handling, and expedited processing are not taxable

costs.”); Am. Guarantee & Liab. Ins. Co. v. U.S. Fid. & Guar. Co., 2010 WL 1935998, at *4

(E.D. Mo. May 10, 2010) (“I will also reduce the Bill of Costs for the ‘rough draft’ fees because

such costs were for the convenience of the attorneys and were not ‘necessarily obtained for use

in the case’ as required by § 1920”). All requests for “rough” transcript costs should be stricken.

D. Pre-Trial Motions Transcripts ($992.15)

Defendants ask the Court to tax fees for transcripts they ordered from Motions hearings

held on May 15, June 12, July 17, and September 18, 2015.

This Court’s Taxation of Cost Guidelines provide that “fees of court reporter for all or

any part of transcript necessarily obtained for use in the case” are taxable if (a) “prepared

pursuant to stipulation of parties with agreement to tax as costs;” or (b) “when used on appeal.”
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Neither circumstance applies here. Additionally, Defendants’ Motion for Summary Judgment

does not reference any of these hearings or attach excerpts from the transcript as exhibits. Thus,

these costs, which were incurred “solely for the convenience of counsel”, are not recoverable.

Amdocs (Israel) Ltd. v. Openet Telecom, Inc., 2013 WL 1192947, at *3 (E.D. Va. Mar. 21, 2013)

(sustaining objection to costs for pre-trial hearing transcripts where “Openet never used either

transcript in any of its submissions to the Court, and the case did not proceed to trial.”).

E. Courier Services ($154.40)

Finally, Defendants ask the Court to tax their courier expenses. These costs, too, “are not

recoverable because defendants have provided no basis for recovery under Section 1920.”

Humphreys & Partners Architects, L.P. v. Lessard Design, Inc., 2015 WL 7176010, at *15 (E.D.

Va. Nov. 13, 2015); Ford v. Zalco Realty, Inc., 708 F. Supp. 2d 558, 563-64 (E.D. Va. 2010).

F. Illegible Invoice ($1,634.00)

Defendants also produced an illegible invoice from Planet Depos that consists largely of

foreign characters. ECF 382, at 45. Since there is no description of the costs or any proof that

they are recoverable—or relate to this case at all—Verisign should not be taxed for them.

CONCLUSION

For the foregoing reasons, Verisign requests that the Court stay any such award until

Verisign’s appeal is resolved. In the alternative, Verisign respectfully requests that the Court

sustain its objections and deny or reduce Defendants’ Bill of Costs by at least $65,145.34 in

accordance with Verisign’s objections.
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Dated: December 11, 2015 /s/
Randall K. Miller (VSB No. 70672))
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
E-mail: rkmiller@venable.com

Counsel to Plaintiff VeriSign, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of December, 2015, I will electronically file the
foregoing with the Clerk of Court using the CM/ECF system, which will then send a notification
of such filing (NEF) to the following:

Derek A. Newman
Derek Linke
Jason Sykes
Sophy Tabandeh
Newman Du Wors, LLP
100 Wilshire Boulevard, Suite 940
Santa Monica, CA 90401
310.359.8188 Tel
310.359.8190 Fax
Email: dn@newmanlaw.com
Counsel to Defendants XYZ.COM, LLC and Daniel Negari

Timothy J. Battle
524 King Street
Alexandria, VA 22320-4593
(703) 836-1216 Tel
(703) 549-3335 Fax
Email: tjbattle@verizon.net

Counsel to Defendants XYZ.COM, LLC and Daniel Negari

/s/
Randall K. Miller (VSB No. 70672))
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
E-mail: rkmiller@venable.com
E-mail: kwweigand@venable.com

Counsel to Plaintiff VeriSign, Inc.
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