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IN THE UNITED ST ATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHING TON 

AT SEATTLE 

RYAN KARNOSKI, et al., 

Plaintiffs, and 

STATE OF WASHINGTON, 

Plaintiff-Intervenor, 

V. 

DONALD J. TRUMP, in his official capacity 
as President of the United States, et al., 

Defendants. 

No. 17-cv-01297 (MJP) 

DECLARATION OF ROBERT E. 
EASTON IN SUPPORT OF 
DEFENDANTS' OPPOSITION TO 
PLAINTIFFS' RENEWED 
MOTION TO COMPEL (ECF 364) 
DOCUMENTS WITHHELD 
UNDER THE DELIBERATIVE 
PROCESS PRIVILEGE 

DECLARATION OF ROBERT E. EASTON 

I, Robert E. Easton, do hereby declare as follows: 

1. I currently serve as Director, Office of Litigation Counsel, in the Department of 

Defense ("DoD'') Office of General Counsel ("OGC"). I have held this position since 2006. In 

this capacity, I supervise the conduct and oversight of litigation of Departmental significance, 

including matters involving senior DoD leaders, and coordinate litigation among the Military 

Departments, Defense Agencies, and Field Activities. 
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2. In the exercise of my official duties, I have been made aware of this lawsuit and the 

three other cases involving the March 12, 2019 DoD Policy on Military Service by Transgender 

Persons and Persons with Gender Dysphoria. 

3. I submit this declaration in support of Defendants' Opposition to Plaintiffs' 

Renewed Motion to Compel Documents Withheld Under the Deliberative Process Privilege. I 

base this declaration on my personal knowledge and information made available to me in the 

performance of my official duties. 

DoD Search and Review Process 

4. In their Renewed Motion to Compel Documents Withheld Under the Deliberative 

Process Privilege, ECF No. 364, Plaintiffs seek to compel Defendants to disclose all documents 

and information withheld pursuant to the deliberative process privilege. 

5. As explained in detail in my previous declaration, 1 DoD conducted a thorough and 

in-depth search and collection of files and documents potentially relevant to the claims and 

defenses in response to this and the three other lawsuits challenging DoD's policies regarding 

military service by transgender individuals and individuals with gender dysphoria. This process 

involved identifying custodians likely to have relevant information and working with them and the 

DoD Information Technology ("IT") personnel to gather these records. Once the responsive 

information was gathered, both through digital collections at the server level and with 

supplemental self-collections, it was sent to DOJ attorneys for processing in their eDiscovery 

software, Relativity. This information was then organized within these databases as it was 

collected and as it would appear in the ordinary course of business-by DoD or Military Service 

1 Declaration of Robert E. Easton, Karnoski, et al. v. Trump, et al., No. 17-cv-O 1297 (W.D. Wash. Aug. 29, 2019), 
ECF 371-1. 
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component and custodian. The data were de-duplicated and batched, and then DoD's 

responsiveness and privilege review began. 

6. The DoD document review process was similarly comprehensive. See id. at 6-9. 

Reviewers were trained on the mechanics and criteria for review, how to determine whether 

documents were responsive and privileged, and how to code documents in Relativity. Reviewers 

were further informed that responsiveness and privilege determinations should be made in 

succession while reviewing a document and completed before moving to the next document unless 

there were questions. Importantly, beyond determining whether a document was responsive, DoD 

did not apply blanket non-privilege or privilege objections to exclude reviewed documents from 

production. Privilege determinations were made only after a document was determined to be 

responsive, and as I stated in my earlier declaration, no custodians, documents, or batches were 

excluded from review because they contained privileged information. Id. at 8. 

7. In each instance where DoD claimed privilege over a particular document or 

portion of a document, that claim of privilege was expressly made on one of the 53 privilege logs 

produced by DoD in these cases. The logs included the following metadata: author of the email 

or creator of the document, recipient of any email, date of creation or date the email was sent, title 

of the document, a privilege determination, and basis for the privilege determination. Again, this 

information was provided for every document that DoD withheld as privileged in this case. 

Documents and Privilege Objections Previously Provided to Plaintiffs 

8. Defendants have long since provided Plaintiffs with individualized privilege 

objections, a description of the documents being withheld pursuant to those individualized 

privilege objections, and many of the documents they claim to seek through this motion. For 

example, Secretary Mattis' decision and the Panel of Experts' recommendations, documents 
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Plaintiffs claim to seek in their sixth of nine categories identified in their motion, see Pis.' Mot. at 

7, were either provided to Plaintiffs and filed on the docket in related cases2 or appear unredacted · 

in the administrative record.3 Documents from Plaintiffs' fifth category-"testimony, documents, 

and data the Panel received[]," see id-were also included in the Administrative Record provided 

to Plaintiffs in the spring of 2018.4 And other materials such as the Panel of Experts briefings to 

the Secretary of Defense and the Deputy Secretary of Defense (recently provided in Doe v. Esper, 

et al.), which would presumably fall into several of Plaintiffs' categories, have been provided in 

discovery. 5 

9. In other categories such as the Carter policy implementation, relevant documents 

have been provided and in many cases posted in the public domain for years. For example, the 

policy and implementation guidebooks for DoD and the military services are all online.6 Likewise, 

DoD has posted official implementing guidelines for DoD's new policy online or will provide that 

official guidance to Plaintiffs in a forthcoming production as indicated on its responses to requests 

for production of documents. 7 

10. Similarly, DoD has produced documents that correspond to each of the other 

categories identified by the Plaintiffs. For example, DoD produced DoD Instruction 1300.28, "In 

Service Transition for Transgender Service Members," which is an operative military policy and 

2 See Dkt. 216-1; Administrative_Record_003059-60. 
3 Administrative Record 003059. - -
4 See, e.g., Administrative_Record_000357; Administrative_Record_002858; Administrative_Record_000093; 
Administrative Record 002883; Administrative Record 002999; Administrative Record 003044. 
5 USDOE00283143 to USDOE00284620. - - - -
6 TRANSGENDER SERVICE IN THE U.S. MILITARY, AN IMPLEMENTATION HANDBOOK (Sept. 30, 2016), 
https://dod.defense.gov/Portals/ I /features/2016/0616 __policy/DoDTGHandbook _ 093016.pdf. 
7 Directive-type Memorandum (DTM)-19-004 - Military Service by Transgender Persons and Persons with Gender 
Dysphoria (Mar. 12, 2019), available at https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dtm/DTM
l 9-004.pdf?ver=2019-03-13-103259-670.pdf. 
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procedure. 8 DoD also produced several documents related to waiver applications and to discharge 

proceedings. A document representative of this type of information is a presentation produced to 

Plaintiffs on April 30, 2019 in Doe Production 27. It contained information related to waiver 

requests, statistical information related to costs of medical treatment, and factual information about 

individuals identified by International Classification of Disease codes related to gender dysphoria.9 

DoD additionally produced or informed the Plaintiffs that the information they were seeking was 

available in the Administrative Record or in subsequent productions, including documents that 

provide statistical and factual information on military healthcare generally. 10 Therefore, while 

Plaintiffs assert that factual information or other information about non-policy matters was 

withheld, much of what they appear to seek through their motion is either publicly available or 

was previously produced in one of the many DoD productions. 

DoD Conducted an Individualized Privilege Review 

11. DoD's in-depth review and analysis of the relevant data was the result of an 

individualized privilege review recorded on a privilege log listed on a document-by-document 

basis. Broadly categorizing these documents, as Plaintiffs suggest, would not lend itself to the 

analysis necessary to properly review thousands of deliberative process privilege determinations. 

Each of Plaintiffs' categories comprises thousands of documents and communications generated 

and transmitted by officials at varying levels in DoD, the Military Services, the Coast Guard, 

Defense Health Agency, the National Guard Bureau, and the Office of the Chairman of the Joint 

Chiefs of Staff, both uniformed and civilian career employees and political appointees from two 

administrations, across numerous ranks, positions, and areas of professional expertise as they 

8 See. e.g., USDOE00268619-USDOE00268636. 
9 See, e.g., USDOE00284622-USDOE00284631. 
10 See, e.g., Administrative_Record_002982; Administrative_Record_002999; Administrative_Record_00301 l. 
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worked to develop and refine DoD's policy over a four-year period. These categories include, for 

example, communications by lower-level officials who were not a part of the Panel of Experts or 

the decision-making process; communications among Panel of Experts members; communications 

that pre-date the formation of the Panel of Experts, in some cases by years; communications to and 

from the ultimate decision-maker, the Secretary of Defense; and communications that post-date 

the Secretary's decision by over a year. And these communications span various topics, including 

analyses of the policy's effectiveness, development of key aspects of the policy such as the months 

of stability requirement, the personal experiences of commanders and transgender individuals 

regarding challenges faced under the policy, and discussions about how to address the practical 

logistics of gender transition when it comes to berthing, showers, bathrooms, and other ground

level issues. Moreover, each category of documents comprises various types of materials 

including emails, calendars, thousands of pages of draft memoranda, informational briefs, meeting 

notes, agendas, meeting invitations, spreadsheets, and PowerPoint presentations. Given the 

breadth of the data set and the fact that this policy was in development for more than three years 

and spanned two administrations, categorizing the documents as Plaintiffs suggest would 

encompass virtually all deliberative documents. 

12. The first category Plaintiffs identify contains documents and communications 

regarding the formulation of Secretary of Defense Ashton Carter's policy on military service by 

transgender individuals. One example of documents in this category is an email between senior 

DoD personnel discussing a "transgender information paper" that addressed a specific cohort of 

service members and includes further information on the topic based on questions from leadership. 

(USDOE00083941). Another example is a draft information paper on various aspects of DoD 

transgender accessions and retention policies. (USDOE00084011). A third example is a draft 

6 
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PowerPoint presentation for the Senior Military Medical Action Counsel on military service by 

transgender individuals dated September 14, 2016. (USDOE00240404). And USDOE00274420 

and USDOE00276750 are documents that discuss the Transgender Service Review Working 

Group's proposed courses of action as well as a presentation reflecting input from active duty 

Service members. Although Secretary Carter's policy is no longer in effect, the genesis of the 

policy and the internal deliberations of many of the policy makers who were part of the current 

policy are captured in these documents. Moreover, these documents are representative of internal 

back-and-forth conversations and dialogue and include deliberations at various levels within DoD 

and the Military Services, including the highest levels of DoD, while the Carter policy was being 

developed by DoD personnel, some of whom later worked on the Mattis policy. These documents 

do not lend themselves to a one-size-fits-all analysis because they span different administrations 

and therefore reflect different individuals filling the same role, personnel serving in an "acting" 

capacity, and personnel who have since retired from government service. These nuances must be 

accounted for when reviewing these documents. 

13. Another category of documents that Plaintiffs identify contains documents and 

communications regarding the implementation of Secretary Carter's policy on military service by 

transgender individuals. An example of documents in this category is a draft presentation for a 

Transgender Senior Implementation Group meeting that contains questions from the Services 

about implementation of the Carter policy, as well as Service inputs for the implementation plan. 

(USDOE00273728). A November 3, 2016 informational update for leadership on the 

implementation status of medical care for transgender personnel in the Military Services and 

TRI CARE beneficiaries, which included the status of implementation guidance, training materials, 

and medical care for transgender personnel. (USDOE00240400). Another example is an email 

7 



Case 2:17-cv-01297-MJP   Document 381-1   Filed 09/13/19   Page 9 of 17

and a reply sent on December 19, 2017 between DoD personnel regarding clarifying guidance to 

the field on transgender applicant processing at the military entrance processing stations given the 

ongoing deliberations. (USDOE00083070). A final example is an email sent on December 27, 

2017 from the Military Assistant to the Vice Chairman of the Joint Chiefs of Staff to a senior DoD 

executive. (USDOE00083056). This document seeks updates that may have been provided to 

leadership on the progress of the transgender working groups. Like the formulation documents 

identified above, many of the career DoD personnel who developed the Carter policy were part of 

the Mattis policy development and their mental impressions, opinions, and deliberations are 

captured throughout these documents. 

14. The third category involves documents withheld under the Deliberative Process 

privilege that were sent, received, or created between January 20, 2017 and July 27, 2017. A 

review of Relativity revealed that more than 5,000 documents in the DoD data set alone would fall 

within this broad category. One example of these documents is an information paper for the 

Deputy Secretary of Defense providing a background on the DoD transgender policy. 

(USDOE00073666). Another example is a draft version ofDoDI 6130.03, the regulation that sets 

forth the medical standards for military accessions. This version includes redline edits and 

comments by editors in the margins. (USDOEOO 129756). A third example is an email between 

senior DoD personnel regarding draft language for DoD leadership's Congressional testimony. 

(USDOEOO 136085). And a final example is an email between DoD personnel and Coast Guard 

personnel regarding Coast Guard participation in the Transgender Senior Implementation Group. 

(USDOE00087789). These documents are vastly different in purpose, scope, and audience. One 

was drafted for the second most senior individual in DoD, the next was a working copy of a 

regulation, and the third represents concerns raised before DoD personnel testified before 

8 
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Congress. While Plaintiffs' categories would treat these documents the same, the purpose, scope, 

and audience all factor into the appropriate legal analysis. 

15. The next three categories consist of documents that concern the DoD Panel of 

Experts. One example is an email chain between senior DoD personnel regarding attendance by 

specific people at Panel of Experts meetings and who should attend. (USDOE00083080-

USDOE00083082). A second email in this category reflects a discussion about draft minutes from 

the eighth meeting of the Panel and also contains discussion about how the DoD medical 

community is defining terms from various DoD instructions applicable to military personnel 

policy. (USDOE00083 l 80). A third example is an email between senior DoD personnel about a 

draft communication to the Panel that was circulated for review and feedback . 

(USDOE00083181 ). A fourth example is an email sent on December 27, 2017 from the Military 

Assistant to the Vice Chairman of the Joint Chiefs of Staff to a senior DoD executive. This 

document seeks updates that may have been provided to leadership on the progress of the 

transgender working groups. (USDOE00083056). A final example is an email between senior 

DoD personnel capturing the criteria for the selection of individuals on the Panel and leadership's 

expectations as to how these individuals should approach their work on the Panel. 

(USDOE00083 l 99). These documents are representative examples of the internal back-and-forth 

conversations that took place at the highest levels of DoD while the Panel of Experts reviewed and 

developed policy. 

16. As I have previously stated, supra ~ 8, DoD produced Secretary Mattis' decision, 

the Panel of Experts recommendation (including briefings by the Chair of the Panel to the 

Secretary, Deputy Secretary, and the Vice Chief of the Joint Staff), and the evidence the Panel 

reviewed (unless that evidence was inextricably intertwined with Panel deliberations). 

9 
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Accordingly, the documents withheld pursuant to the deliberative process privilege from these 

categories generally include documents that relate to communications about the specifics of Panel 

meetings, discussions about draft communications to the Panel, drafts of presentations given to or 

reviewed by the Panel, the work of the Panel and progress it was making, and attendance at Panel 

meetings. 11 A categorical approach therefore would necessarily encompass a myriad of these 

varying types of documents that had no bearing on the Panel of Expert's decision-making process. 

17. The seventh category consists of withheld documents related to the February 2018 

Report and to Secretary of Defense James Mattis' February 23 , 2018 Memorandum. 

USDOE00069244 is a draft version of the February 2018 Report. USDOEOOl 94076 is an email 

communication regarding edits to a draft version of the February 2018 Report that was received 

by the US Army. Another example is a draft executive summary of the recommendations made 

by the Panel of Experts. (USDOE00083031 ). This document contains high-level summaries of 

the Panel ' s analysis, summarizes the data the Panel received, and captures the Panel ' s 

recommendations. Another example is a document containing draft talking points for leadership 

as DoD prepared to issue Secretary Mattis ' February 23, 2018 Memorandum. (USDOE00267770). 

These are representative samples of the various types of documents that were drafted for different 

purposes and for differing audiences that require consideration on a case-by-case basis. 

18. The eighth category of documents concerns President Trump's March 2018 

Memorandum. An example from this category protected solely by the deliberative process 

privilege would be communications and draft talking points for DoD public affairs officials 

regarding the President's decision. (USDOE00261306). 

11 See, e.g. , USDOE00272054 ; USDOE00272056 . 
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19. The final category of documents withheld relates to implementation of the current 

DoD policy on military service by transgender individuals. This type of communication contains 

underlying reasoning used by DoD personnel in the development and eventual publication of 

guidance to US Military Entrance Processing Command. .An example is an email conversation 

between DoD personnel regarding physicals for transgender applicants at an officer basic course. 

(USDOE00263935). A second example is an executive summary of a waiver issued by the Air 

Force for non-covered benefit of male-to-female sex reassignment surgery in the treatment of 

gender dysphoria. (USDOE00252751). A one-size-fits-all analysis of documents in this category 

is not practicable because these documents discuss topics that differ greatly in substance, from 

training to medical procedures. Thus, a more tailored review is necessary. 

20. Based on the foregoing categories, a single analysis as to any of Plaintiffs' 

identified categories is not an effective way to review these privilege determinations. These 

documents were drafted and reviewed at varying levels, involve deliberations by different 

administrations and different officials both uniformed and civilian on widely-varying topics, 

concern any number of Plaintiffs ' categories at the same time, and represent just a sample of 

documents from a much larger pool of deliberative materials. 

21. Likewise, designating "categories" aligned with Plaintiffs' requests for production 

of documents, as they apparently propose at 11-12 of their motion, is not practical. As explained 

above and in the Doe declaration, neither searches nor responsiveness and privilege determinations 

were aligned with Plaintiffs' requests for production. Rather, DoD searched for all information 

even remotely related to the DoD transgender policy and made privilege determinations on a 

document-by-document basis only after responsiveness was determined. However, even if 

categorized by Plaintiffs' production requests, some documents responsive to these requests would 

11 
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still be protected by the deliberative process privilege because they would include DoD 

deliberations on "military policies," "waivers," "data related to costs," "statistical and factual 

information about military service by transgender individuals," and "statistical and factual 

information related to military healthcare." For example, materials from the Carter Transgender 

Working Group, 12 materials relating to the decision to delay accessions of transgender individuals 

into the military services, 13 and materials from the DoD Panel of Experts 14 all include pre-

decisional deliberations. 

22. Further, Plaintiffs claim that the deliberative process privilege cannot be applied to 

any documents regarding "implementation" of the Carter policy or DoD's current policy, 

"rescission" of the Carter policy, or any document that post-dates the final vote of the Panel of 

Experts. This again sweeps too broadly because some of the documents responsive to these 

requests still contain pre-decisional information. For example, one document is an email and a 

reply sent on December 19, 2017 between DoD personnel regarding clarifying guidance to the 

field on transgender applicant processing at military entrance processing stations in light of the 

ongoing deliberations. (USDOE00083070 to USDOE00083071 ). This communication contains 

underlying reasoning used by DoD personnel in the development and eventual publication of 

guidance to US Military Entrance Processing Command. Another example is an email sent on 

December 27, 2017 from the Military Assistant to the Vice Chairman of the Joint Chiefs of Staff 

to a senior DoD executive. (USDOE00083056). This document seeks updates that may have been 

provided to leadership on the progress of the transgender working groups. 

12 See, e.g., USDOE00075288; USDOE00074680; ~12, supra. 
13 See, e.g., USDOE00092 l 78; USDOE00083737; USDOE0012973 l; USDOE00073671. 
14 See~ 14, supra. 
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Release of These Documents Would Have an Immediate Chilling Effect 

23. The documents over which DoD has asserted privilege pursuant to the deliberative 

process privilege reflect the real-time thoughts and deliberations of personnel from the Department 

of Defense, Department of Homeland Security, Army, Navy, Air Force, Coast Guard, Defense 

Health Agency, the National Guard Bureau, and the Office of the Chairman of the Joint Chiefs of 

Staff, both uniformed and civilian, career employees and political appointees from two 

administrations, across numerous ranks, positions, and areas of professional expertise as they 

worked to develop and refine the Department's policy over a period of four years. Moreover, the 

decision-making process for any major policy decision, such as a recommended policy on military 

service by transgender individuals, includes numerous ancillary considerations about how and 

when the policy would be implemented, and each of those additional decisions and accompanying 

processes are also deliberative in nature and protected by the deliberative process privilege. 

24. The release of these documents would have an immediate chilling effect on future 

deliberations. The DoD decision-making apparatus relies on open and candid conversations 

among leadership, advisors, and policy analysts to advise and inform DoD policy makers across 

the military Services on various courses of action for any decision. Matters of national security 

frequently present multiple courses of action that require careful and delicate balancing of equities 

and priorities against the need to serve national defense interests, and leaders within the 

Department encourage open and candid discussions about the merits of such actions. Opinions 

identifying risks or areas of concern are critical to the integrity and viability of the military 

decision-making process. 

25. In addition, the geographically dispersed nature of DoD activities and the high 

operational tempo with which many of the Department's activities are conducted mean that 

13 
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deliberative and pre-decisional conversations frequently occur via email. Leaders across the 

Department routinely solicit feedback, thoughts, and opinions on highly sensitive topics, including 

those concerning national-security implications, using email so that those who need to review and 

weigh-in on a decision can do so in real time regardless of their physical location. 

26. Here, with respect to the DoD Transgender Service Policy, the decision-making 

process, which spanned two administrations, was robust and highly deliberative. The Secretary 

Ashton Carter-era policy on military service by transgender individuals was developed by working 

groups, consultants, and military experts who all generated documents to communicate ideas, 

debate courses of action, and propose updates to DoD policy. Once the administration changed, a 

similar process was undertaken and a similar volume of documents was generated. The Panel of 

Experts was established by the Secretary and comprised the Under Secretaries of the Military 

Departments (or officials performing their duties), the Armed Services Vice Chiefs (including the 

Vice Commandant of the U.S. Coast Guard), and the Armed Services Senior Enlisted Advisors, 

and it was chaired by the Under Secretary of Defense for Personnel and Readiness (or an official 

performing those duties). The Panel of Experts received input from trans gender service members, 

commanders of transgender service members, military medical professionals, and civilian medical 

professionals with experience in the care and treatment of individuals with gender dysphoria. 

Those appearing before this Panel were encouraged to speak candidly and openly about their 

experiences and opinions. This input was understood to be confidential. 

27. Various policy documents, to include Secretary Mattis ' 2018 memorandum that 

was circulated for comment and review by all of the Services and the Joint Staff, the Presidential 

Memorandum, and other implementation documents were also withheld under the deliberative 

process privilege. These documents reflect the thoughts and deliberations of the highest 

14 
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government and DoD officials over a period of more than three years. The forced release of these 

types of delicate and candid communications would directly and immediately impair open and 

frank conversations at both the operational and strategic levels. If DoD personnel knew that their 

thoughts, impressions, and opinions on various topics, related both to DoD transgender policy and 

other policies, would be open to scrutiny, they may hesitate to provide their true positions on 

potential courses of action, not just related to military personnel decisions but as to any politically 

sensitive decision that DoD faces in the future, for fear that these discussions could be revealed to 

wider audiences. This would be the case regardless of the entry of a judicial protective order 

because a motivated party would still second-guess the underlying advice and analysis in 

depositions and other proceedings which could later influence the decision to abstain or provide 

less than complete candor during policy development. The absence of this essential input would 

degrade DoD's decision-making process and could expose the nation to greater overall risk. 

28. Finally, the disclosure of deliberative, pre-decisional input, analysis, and opinions 

from these individuals would breach DoD's commitment to maintain the confidentiality of 

participants' honest deliberations regarding the sensitive topic of transgender service. This would 

irreparably harm DoD's ability to obtain candid and open input on any subject in the future, not 

just regarding service by transgender individuals. 

15 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and 

correct. 

/3C-
EXECUTED this __ day of September 2019, in Arlington, VA. 

ROBERT E. EASTON 
Director, Office of Litigation Counsel 
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