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Re: Documents Withheld Under the Deliberative Process Privilege – Karnoski 
v. Trump, 2:17-cv-01297-MJP (W.D. Wash.) 

 

Dear Daniel,  

 

Thank you for your letter of July 25, 2019.  Regarding the first issue you raised in your letter, 

Defendants previously sent you a production of documents via Fed Ex on May 28, 2019.  Please 

verify that you received the package from May 28, 2019.  If you have not received it, we will resend 

that production.   

Regarding the second issue you raised in your letter, as I explained on our July 17, 2019 

telephone call, Defendants did not conduct separate searches for each of Plaintiffs’ requests for 

production, and Defendants only applied the deliberative process privilege after it conducted a 

search for responsive records.  For example, in response to Plaintiffs’ first and second set of 

discovery requests and the discovery requests propounded in the related litigation, the Department 

of Defense Office of General Counsel (“DoD OGC”) conducted multiple electronic searches on 

several network domains to gather potentially responsive documents.  Searches were conducted at 

the server level by DoD IT personnel in consultation with DoD OGC attorneys and, in some cases, 

with assistance from the Office of Secretary of Defense Records Management Office and Defense 

Information Systems Agency personnel.  Data was digitally gathered from current and former DoD 

officials who were involved in the development of the Carter and/or Mattis policies.  Broadly 

crafted search terms, like “transgend*,” “trans gender,” or “gender dysphoria” were used to capture 

all potentially responsive data.  Additionally, some custodians conducted a self-collection of their 

data to meet urgent discovery deadlines.  For these custodians, the broader digital search 

supplemented their self-collections and any duplicates from the data sets were retained.   
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DoD IT personnel applied relevant search parameters while conducting their digital searches 
as directed by DoD OGC attorneys.  The only parameters applied were date range, search term(s), 
and custodian email address.  No additional filters were applied by DoD IT.  After collection, DoD 
OGC staff reviewed the collected documents using Relativity and made privilege determinations for 
privileges such as the deliberative process privilege.  Accordingly, in each instance where DoD or 
the Military Services assert the deliberative process privilege, it is specifically noted in one of the 
privilege logs Defendants have provided.  Defendants have complied with their discovery 
obligations under the Federal Rules of Civil Procedure.  See Committee Notes on the 2015 
Amendment to Rule 34(b)(2)(C) (explaining that stating “the limits that have controlled the search 
for responsive and relevant materials qualifies as a statement that the materials have been 
‘withheld’”); Rowan v. Sunflower Elec. Power Corp., 2016 WL 3743102, at *5 (D. Kan. July 13, 2016) 
(explaining that a party’s discovery responses “state the limits that controlled its search for 
responsive documents” and that “[c]onsequently, the Advisory Committee’s note makes clear that 
[the party’s] responses are sufficient”). 

 
Regarding the third issue you raised in your letter, as explained above, Defendants applied 

the deliberative process privilege based on a document-by-document review and did not apply the 
privilege categorically to any of Plaintiffs’ discovery requests.  For example, from February 2018 to 
July 2018, a document review team of DoD OGC attorneys, trained legal support personnel, and 
other offices within DoD OGC reviewed documents responsive to your first and second set of 
discovery requests in Relativity.  As to each document withheld for the deliberative process privilege, 
DoD OGC staff determined that the document contained pre-decisional and deliberative material 
that would chill agency deliberations if released.  Accordingly, if a document was responsive to 
Plaintiffs’ discovery requests and contained purely factual material, it was not withheld on the basis 
of the deliberative process privilege.  However, where the factual material was “so inextricably 
intertwined with the deliberative sections of documents that its disclosure would inevitably reveal 
the government’s deliberations,” Defendants properly withheld such material, and the withholding is 
noted in one of Defendants’ privilege logs.  In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997). 

 
Regarding your final point, the categories you have identified appear to cover virtually all 

deliberative documents from July 2015 to present.  This is certainly not what the Ninth Circuit 

contemplated in its recent ruling.  We believe it would be more productive for Plaintiffs to identify 

specific documents from Defendants privilege logs (or, at the very least, discrete categories of 

documents) over which they would like Defendants to consider waiving the deliberative process 

privilege.  Further, the Ninth Circuit specifically questioned the relevance of much of the material 

you have identified in your letter and indicated that the Court’s inquiry should instead focus on the 

military’s justifications for the Department’s 2018 Policy.  Karnoski v. Trump, Nos. 18-35347, 18-

72159, slip op. at 54-56 (9th Cir. June 14, 2019).  To that end, Defendants have prepared revised 

privilege logs that I am sending by email along with this correspondence.  These privilege logs were 

revised for the related Doe litigation and specifically include documents considered or generated by 

the Panel of Experts as well as communications to or from members of the Panel regarding their 

work over which Defendants have asserted the deliberative process privilege.  See Doe v. Esper, 17-cv-

01597-CKK (D.D.C.), Minute Order, Apr. 16. 2019.  Although Defendants maintain that Plaintiffs 

cannot make the requisite showing of need to overcome the deliberative process privilege as to any 
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of these documents, the documents identified on these logs are the only ones that are even relevant 

under the standard of review articulated by the Ninth Circuit.   

Accordingly, Defendants propose that Plaintiffs review the attached logs from Doe and 

identify specific documents (or narrow categories of documents) over which you would like 

Defendants to reconsider their assertion of the deliberative process privilege.  

 

 

       Sincerely,  

 
       /s/ Andrew E. Carmichael 

       Andrew E. Carmichael 
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