
  
 

 
 
 

EXHIBIT 13 

Case 2:17-cv-01297-MJP   Document 359-13   Filed 08/15/19   Page 1 of 5



 

Daniel I. Siegfried 
To Call Writer Directly: 

+1 312 862 3813 
daniel.siegfried@kirkland.com 

300 North LaSalle 
Chicago, IL 60654 

United States 

+1 312 862 2000 

www.kirkland.com 

Facsimile: 
+1 312 862 2200 

 

Beijing Boston Dallas Hong Kong Houston London Los Angeles Munich New York Palo Alto Paris San Francisco Shanghai Washington, D.C. 

 

July 25, 2019 

By E-mail   
 
Andrew Carmichael 
Trial Attorney 
U.S. Department of Justice 
Civil Division, Federal Programs Branch 
andrew.e.carmichael@usdoj.gov 
 

 
 

 

Re: Documents Withheld Under the Deliberative Process Privilege – Karnoski 
v. Trump, 2:17-cv-01297-MJP (W.D. Wash.) 

Dear Drew: 

I write to follow up on our July 17, 2019 telephone conference regarding responsive 
documents Defendants withheld under the deliberative process privilege.   

First, you indicated during our call that you would provide a document production 
containing documents over which Defendants are waiving their deliberative process privilege 
assertion.  Please confirm you have sent this production.  You also indicated we would receive 
revised privilege logs excluding these newly produced documents and providing additional detail 
regarding certain privilege assertions.  Please provide these logs as soon as possible so Plaintiffs 
can better understand the current state and scope of Defendants’ privilege claims. 

Second, on our July 17 call we expressed concerns about Defendants’ boilerplate 
assertion of the deliberative process privilege in response to every single one of Plaintiffs’ 
requests for production.  I noted that none of Defendants’ responses states whether Defendants 
are withholding any responsive documents based on this objection, as Federal Rule of Civil 
Procedure 34 expressly requires.1  Defendants’ failure to comply with Rule 34 leaves Plaintiffs 
unable to assess the scope of Defendants’ privilege assertion for purposes of a motion to compel.  

                                                 
1  See Fed. R. Civ. P. 34(b)(2)(C) (“An objection must state whether any responsive materials are being withheld 

on the basis of that objection.”); Weidenhamer v. Expedia, Inc., 2015 WL 1292978, at *9 (W.D. Wash. Mar. 23, 
2015) (ordering party to “prepare new responses” that state “with reasonable specificity, the extent to which [it] 
is withholding responsive documents based on those objections”). 
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Please revise all of Defendants’ responses to Plaintiffs’ document requests to state with 
specificity whether any responsive documents have been withheld under the deliberative process 
privilege.  If Defendants have not withheld any documents under the deliberative process 
privilege in response to a particular request, please withdraw the privilege objection.   

Third, and relatedly, many of Plaintiffs’ document requests seek documents and 
information that do not implicate the privilege at all, and Defendants should at the very least 
withdraw their privilege assertions regarding these requests.  As you know, the deliberative 
process privilege is limited to policy-oriented opinions and deliberations that directly contribute 
to the formulation of public policy.  E.g., Greenpeace v. Nat’l Marine Fisheries Serv., 198 
F.R.D. 540 (W.D. Wash. 2000).  It does not shield non-deliberative information, including 
factual material, and it does not apply to non-policy-oriented decisions.  Many of Plaintiffs’ 
document requests exclusively seek documents that fall into these categories and do not possibly 
warrant a deliberative process privilege objection.  These requests include, at a minimum, RFP 
Nos. 9, 11-13, 16-19, 24-26, 31, 35-45, 47-59, 63, 65-68.2  Please confirm that Defendants will 
withdraw their assertion of privilege for each of these requests.  If you intend to maintain your 
assertion of privilege, please explain your basis for doing so.   

Finally, Plaintiffs continue to maintain that the deliberative process privilege does not 
apply at all in this case because Plaintiffs’ constitutional claims “turn[] on the government’s 
intent.”  See, e.g., In re Subpoena Duces Tecum Served on the Office of the Comptroller of the 
Currency, 145 F.3d 1422, 1424 (D.C. Cir. 1998).  Independently, however, Plaintiffs identify the 
following categories of documents where either the privilege does not apply at all or Plaintiffs’ 
“need for the materials … override[s] the government’s interest in nondisclosure” under FTC v. 
Warner Commc’ns Inc., 742 F.2d 1156, (9th Cir. 1984):   

• Documents related to the formulation of the Carter Policy;  

• Documents related to the implementation of the Carter Policy;  

                                                 
2  We understand that Defendants believe the presidential communications privilege protects some of this factual 

information—for instance: “Documents reflecting visits to the White House on July 10, 2017 by President 
Trump’s Evangelical Advisory Board members or his campaign’s Evangelical Advisors, including but not 
limited to, visitor logs” (RFP 11).  While Plaintiffs disagree that the presidential communications privilege 
applies to this information—and Plaintiffs reserve all rights regarding the presidential communications 
privilege, which is beyond the scope of this meet and confer—at present we ask only that Defendants withdraw 
any deliberative process objection regarding this purely factual information, as there is no conceivable claim it 
is deliberative.   
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• Documents related to military service by transgender individuals between President 
Trump’s inauguration and the President’s July 2017 tweets;  

• Documents related to the formation and work of the so-called Panel of Experts;  

• Communications by or among the Panel of Experts’ members, or members of its 
working group, related to Panel’s work;  

• Testimony, documents, data, and other information received by the Panel of Experts;  

• Documents reflecting the Panel of Experts’ deliberations and decisions;  

• Documents related to the February 2018 Department of Defense Report and 
Recommendation on Military Service by Transgender Persons and Secretary Mattis’ 
February 23, 2018 memorandum;  

• Documents related to President Trump’s March 2018 memorandum; 

• Documents related to the implementation of Secretary Mattis’ February 2018 
memorandum and transgender military service since February 2018.    

 This list is not intended to be exhaustive, but rather meant to identify key categories of 
documents that Plaintiffs will seek to compel if Defendants continue to assert the deliberative 
process privilege.  Please let me know if Defendants intend to withdraw or otherwise waive the 
privilege on any of these categories of documents. 

As you know, Plaintiffs’ motion to compel on these issues is due on August 22, 2019.  To 
allow Plaintiffs to evaluate Defendants’ positions on these issues and hopefully narrow the issues 
in dispute before that deadline, please immediately provide revised privilege logs and revised 
responses to Plaintiffs’ three sets of requests for production that comply with Rule 34(b)(2)(C).  
We look forward forward to your responses on the remaining issues in this letter as soon as 
possible.  
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KIRKLAND &_ ELLIS LLP 

Sincerely, 

D~M 
Daniel I. Siegfried 




