
  
 

 
 
 

EXHIBIT 12 

Case 2:17-cv-01297-MJP   Document 359-12   Filed 08/15/19   Page 1 of 13



 1 

 

 
The Honorable Marsha J. Pechman 

         
 
 
          
 
 
 
 
 

        UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

RYAN KARNOSKI, et al., 
 
    Plaintiffs, 

 
v. 
 

DONALD J. TRUMP, et al.,  
 
    Defendants. 

 
 
    

 
No. 2:17-Cv-1297-MJP 
 
 
 
 

 

DEFENDANTS’ OBJECTIONS AND RESPONSES TO PLAINTIFFS’ THIRD  
SET OF INTERROGATORRIES TO SECRETARY SHANAHAN AND  

THE UNITED STATES DEPARTMENT OF DEFENSE 
 

Pursuant to Federal Rules of Civil Procedure 26 and 33, Defendants, through their 

undersigned counsel, hereby submit their objections and responses to Plaintiffs’ Third Set of 

Interrogatories to Secretary Shanahan, in his official capacity as Acting Secretary of Defense, 

served April 12, 2019.1  In presenting these objections, Defendants do not waive any further 

                                                 
1 These objections and responses are limited to Secretary Shanahan and the Department of 
Defense.  Defendants will produce, or already have produced, separate objections for other 
Defendants. 
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objection in pretrial motions practice or at trial to the admissibility of evidence on the 

grounds of relevance, materiality, privilege, competency, or any other appropriate ground. 

Objections to Definitions and Instructions 

1. Defendants object to Definition 1 of “You,” “your,” and “yours” as 

substantially overbroad, ambiguous, and disproportionate to the needs of the case.  Plaintiffs 

have defined “You,” “your,” and “yours” to encompass all “current and former employees 

agents, affiliates, contractors, consultants, representatives, and other persons engaged directly 

or indirectly by or under the control of Defendants,” thus covering millions of people. 

2. Defendants object to Plaintiffs’ Definition 6 of “Communication” as 

encompassing “electronically stored information (ESI) containing, summarizing, or 

memorializing any communication,” insofar as electronic information collection and 

translation are appropriate only to the extent reasonable and proportional to the needs of the 

case, taking into account any technical limitations and costs associated with such efforts.  

Defendants object further to this definition to the extent that the term ESI differs from the 

specification format used in prior productions in this action. 

3. Defendants object to Plaintiffs’ Definition 7 of “Document” and 

“documents” as encompassing “ESI,” and “computer data,” insofar as data collection and 

translation are appropriate only to the extent reasonable and proportional to the needs of the 

case, taking into account any technical limitations and costs associated with such efforts.  

Defendants object further to this definition to the extent that the term ESI differs from the 

specification format used in prior productions in this action. 
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4. Defendants object to Plaintiffs’ Definition 8 of “Identify” as encompassing 

individuals’ “full name[s], job title[s], and employer[s] during the period referred to, and 

current or last-known address[es] and telephone number[s] and business address[es] and 

telephone number[s]” as being overbroad and disproportionate to the needs of the case.  

Defendants further object on the grounds that this definition is an unwarranted invasion of 

the privacy of non-parties and seeks information protected by the Privacy Act, 5 U.S.C. § 

552a, et seq. 

General Objection to All Interrogatories 

Defendants object to Plaintiffs’ requests that purport to seek information outside of 

the administrative record as discovery beyond the limits of the Administrative Procedure Act 

is inappropriate in this case.  The Department of Defense’s administrative processes resulted 

in final agency action supported by the administrative record.  In making its determination 

whether those policies are “contrary to constitutional right,” 5 U.S.C. § 706(2)(B), the Court 

“shall review the whole record,” id. § 706.  The Court’s review is therefore limited to “the 

full administrative record that was before the Secretary at the time he made his decision.” 

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971). 

Further, as recently emphasized by the D.C. Circuit in a challenge to the same military 

policy at issue in this litigation, the Court must give great deference to the judgment of 

military officials.  Doe 2 v. Shanahan, 755 F. App’x 19, 24–25 (D.C. Cir. 2019) (per curiam).  

Such deference means that neither the Plaintiffs, Plaintiffs’ witnesses, nor the Court may 

undertake an independent evaluation of the evidence as Plaintiffs propose to do through 

these discovery requests.  Rostker v. Goldberg, 453 U.S. 57, 81 (1981) (“In relying on this 
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testimony . . . the District Court palpably exceeded its authority when it ignored Congress’ 

considered response to this line of reasoning.”); id. at 82-83 (“The District Court was quite 

wrong in undertaking an independent evaluation of this evidence.”); Goldman v. Weinberger, 

475 U.S. 501, 508 (1986) (“[W]hether or not expert witnesses may feel that religious 

exceptions to [the challenged military regulation] are desirable is quite beside the point.”); see 

also Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 25 (2008) (“We accept these officers’ 

assertions [that a certain practice] is of the utmost importance to the Navy and the Nation.”).  

Accordingly, the discovery sought cannot be considered by the Court and therefore 

Plaintiffs’ requests are overbroad, unduly burdensome, and disproportionate to the needs of 

the case.  See Doe 2 v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., concurring) 

(noting the court’s role in evaluating military policy is so circumscribed that extra-record 

evidence and discovery is “quite beside the point” (quoting Goldman v. Weinberger, 475 U.S. 

503, 509 (1986))); see also id. (noting that the Supreme Court in “Rostker chastised the district 

court for ‘palpably exceed[ing] its authority’ in ‘relying on [such] testimony’” (quoting Rostker, 

453 U.S. at 81)).  Moreover, as the Supreme Court recently emphasized in Trump v. Hawaii, 

138 S. Ct. 2392, 2420 (2018), the Court’s review of the Department of Defense policy must 

focus on the stated justifications for the policy—which are set forth in the Secretary of 

Defense’s Memorandum dated February 22, 2018 and its accompanying report.  Accordingly, 

Plaintiffs’ discovery requests that seek to conduct a fishing expedition into allegations of 

animus are overbroad, unduly burdensome, and disproportionate to the needs of the case.   
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Specific Objections to Interrogatories 

Interrogatory No. 22:  Identify any transgender service members evacuated from 

theatres of deployment due to medical and/or mental health reasons, including by stating 

the date of evacuation and describing the medical or mental health reason and the 

circumstances that led to the decision to evacuate. 

Specific Objections:   

Defendants object on the grounds that this interrogatory is overbroad, unduly 

burdensome, and disproportionate to the needs of the case.  As further explained above, 

neither Plaintiffs, Plaintiffs’ witnesses, nor the Court may undertake an independent 

evaluation of military data as Plaintiffs propose to do through these discovery requests.  See 

Doe 2 v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., concurring) (noting the 

court’s role in evaluating military policy is so circumscribed that extra-record evidence and 

discovery is “quite beside the point” (quoting Goldman v. Weinberger, 475 U.S. 503, 509 

(1986))); see also id. (noting that the Supreme Court in “Rostker chastised the district court for 

‘palpably exceed[ing] its authority’ in ‘relying on [such] testimony’” (quoting Rostker, 453 U.S. 

at 81)).  

Moreover, Department of Defense policy prohibits discrimination on the basis of 

gender identity and seeks to protect the privacy of all Service members.  Thus, DoD does 

not track service members or applicants by gender identity and has no means of searching 

for the requested information as it pertains to “transgender persons,” “transgender 

individuals,” or “transgender service members.”  Accordingly, this request is overbroad, 

unduly burdensome, and disproportionate to the needs of the case.    
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Further, Defendants object to this request, on the grounds that even if such 

information did exist, it is overbroad, unduly burdensome, and disproportionate to the needs 

of the case because it seeks medical records and sensitive privacy data from both current and 

former service members.  This information is protected from disclosure by the Health 

Insurance Portability and Accountability Act of 1996 (“HIPAA”) and the Privacy Act, 5 

U.S.C. § 552a, et seq., and neither Plaintiffs nor Plaintiffs’ counsel have provided Defendants 

satisfactory assurances that they have complied with the provision of 42 U.S.C. § 1320d et 

seq. and 45 C.F.R. § 164.512(e).  See also 5 U.S.C. § 552a(b)(11).  Further, the medical records 

and personally identifiable information of non-parties to the litigation are irrelevant to the 

adjudication of Plaintiffs’ facial challenge to the Mattis policy. 

Response:  The Department of Defense does not require service members to disclose 

their gender identity, thus the Department has no means of searching for the requested 

information as it pertains to “transgender service members.”  Beyond this information, 

Defendant Department of Defense stands on the foregoing objections.   

 

Interrogatory No. 23:  Page 42 of Your February 2018 Report contends that making 

gender dysphoria a disqualifying condition, subject to waiver, “is consistent with the 

Department’s handling of other mental conditions that require treatment.” Similarly, Page 3 

of Your March 2019 DTM-19-004 provides that “[a]ccession and retention standards for 

gender dysphoria and the treatment of gender dysphoria will be aligned with analogous 

conditions and treatments, including stability periods and surgical procedures.” Identify and 

describe in detail these “other mental conditions that require treatment” and the “analogous 
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conditions and treatments, including stability periods and surgical procedures,” to which 

accession and retention standards for gender dysphoria will be aligned. 

Specific Objections: 

Defendants object to this interrogatory because Plaintiffs have exceeded the number 

of interrogatories, inclusive of discrete subparts, that they may serve under Federal Rule of 

Civil Procedure 33(a)(1).  Absent Court order, Defendants will not provide a response to this 

interrogatory.  See Fed. R. Civ. P. 33(a)(1) (“Unless otherwise stipulated or ordered by the 

court, a party may serve on any other party no more than 25 written interrogatories, including 

all discrete subparts.”). 

The Defendants further object on the grounds that this request is overbroad, unduly 

burdensome and disproportionate to the needs of the case.  As further explained above, 

neither Plaintiffs, Plaintiffs’ witnesses nor the Court may undertake an independent 

evaluation of military data as Plaintiffs propose to do through these discovery requests.  See 

Doe 2 v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., concurring) (noting the 

court’s role in evaluating military policy is so circumscribed that extra-record evidence and 

discovery is “quite beside the point”) (quoting Goldman v. Weinberger, 475 U.S. 503, 509 

(1986)); see also id. (noting that the Supreme Court in “Rostker chastised the district court for 

‘palpably exceed[ing] its authority’ in ‘relying on [such] testimony’” (quoting Rostker, 453 U.S. 

at 81)). 

 

Interrogatory No. 24:  Identify the number of individuals known to You to be 

transgender who have been allowed to access or be retained consistent with and pursuant to 

Case 2:17-cv-01297-MJP   Document 359-12   Filed 08/15/19   Page 8 of 13



8 
  

the Carter Policy since June 30, 2016, specifying how many of those individuals were granted 

a waiver of Defense Department accessions or retention criteria (including non-gender-

dysphoria-related criteria, and including without limitation all criteria contained in DODI 

6130.03) and how many transgender individuals applied for and were denied a waiver of 

those criteria. 

Specific Objections: 

Defendants object to this interrogatory because Plaintiffs have exceeded the number 

of interrogatories, inclusive of discrete subparts, that they may serve under Federal Rule of 

Civil Procedure 33(a)(1).  Absent Court order, Defendants will not provide a response to this 

interrogatory.  See Fed. R. Civ. P. 33(a)(1) (“Unless otherwise stipulated or ordered by the 

court, a party may serve on any other party no more than 25 written interrogatories, including 

all discrete subparts.”). 

Defendants further object on the grounds that this interrogatory is overbroad, unduly 

burdensome and disproportionate to the needs of the case.  As further explained above, 

neither Plaintiffs, Plaintiffs’ witnesses nor the Court may undertake an independent 

evaluation of military data as Plaintiffs propose to do through these discovery requests.  See 

Doe 2 v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., concurring) (noting the 

court’s role in evaluating military policy is so circumscribed that extra-record evidence and 

discovery is “quite beside the point” (quoting Goldman v. Weinberger, 475 U.S. 503, 509 

(1986))); see also id. (noting that the Supreme Court in “Rostker chastised the district court for 

‘palpably exceed[ing] its authority’ in ‘relying on [such] testimony’” (quoting Rostker, 453 U.S. 

at 81)). 

Case 2:17-cv-01297-MJP   Document 359-12   Filed 08/15/19   Page 9 of 13



9 
  

Moreover, Department of Defense policy prohibits discrimination on the basis of 

gender identity and seeks to protect the privacy of all Service members.  Thus, DoD does 

not track service members or applicants by gender identity and has no means of searching 

for the requested information as it pertains to “transgender persons,” “transgender 

individuals,” or “transgender service members.”  Accordingly, this request is overbroad, 

unduly burdensome, and disproportionate to the needs of the case.   Further, the Department 

of Defense objects to the language “known to You” as it is overbroad, unduly burdensome, 

vague, ambiguous, and undefined.  Specifically, the term “You” as Plaintiffs have defined it 

could encompass millions of government employees stationed throughout the world.  

Further, Defendants object to this request because it includes medical records and 

sensitive privacy data from both current, former, and prospective service members and 

therefore the request is overbroad, unduly burdensome, and disproportionate to the needs 

of the case.  Further, the medical records and personally identifiable information of non-

parties to the litigation are irrelevant to the adjudication of Plaintiffs’ facial challenge to the 

Mattis policy.  Moreover, this information is protected from disclosure by the Health 

Insurance Portability and Accountability Act of 1996 (“HIPAA”) and neither Plaintiffs nor 

Plaintiffs’ counsel have provided Defendants satisfactory assurances that they have complied 

with the provision of 42 U.S.C. § 1320d et seq. and 45 C.F.R. § 164.512(e).  See also 5 U.S.C. 

§ 552a(b)(11).   

 

As to the response, see Attachment A. 

As to the objections: 
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Dated:    May 28, 2019    Respectfully submitted, 

       JOSEPH H. HUNT 
       Assistant Attorney General 
       Civil Division 
 
       ANTHONY J. COPPOLINO 
       Deputy Director, Federal Programs  

Branch 
 
       /s/ Andrew E. Carmichael 
       ANDREW E. CARMICHAEL 
       Trial Attorney   
       United States Department of Justice 
       Civil Division, Federal Programs Branch 
       Telephone: (202) 514-3346 
       Email: andrew.e.carmichael@usdoj.gov 
 
       Counsel for Defendants 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that, on May 28, 2019, a copy of the document above was served by 

email on the following: 

Vanessa Barsanti KIRKLAND & ELLIS LLP 
300 North LaSalle, Chicago, IL 60654 
T +1 312 862 2205 
F +1 312 862 2200 
vanessa.barsanti@kirkland.com 
 
Jordan M. Heinz KIRKLAND & ELLIS LLP 
300 North LaSalle, Chicago, IL 60654 
T +1 312 862 7027 
F +1 312 862 2200 
jordan.heinz@kirkland.com 
 
Peter Renn Senior Attorney Lambda Legal 
Western Regional Office 
4221 Wilshire Boulevard, Suite 280 Los Angeles, CA 90010-3512 
Tel 213-382-7600 ext. 228 
Fax 213-351-6050 
prenn@lambdalegal.org www.lambdalegal.org 
 
La Rond Baker 
Assistant Attorney General Wing Luke Civil Rights Unit 
Office of the Washington Attorney General 800 Fifth Avenue, Suite 2000 
Seattle, WA 98104 
206.516.2999 
206.464.6451 (fax) LaRondB@ATG.WA.GOV 
 
Dated:    May 28, 2019    /s/ Andrew E. Carmichael 
        
       ANDREW E. CARMICHAEL 
       Trial Attorney 
       United States Department of Justice 
       Civil Division, Federal Programs Branch 
       Telephone: (202) 514-3346 
       Email: andrew.e.carmichael@usdoj.gov 
 

 
Counsel for Defendants 
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ATTACHMENT A 

VERIFICATION 

Based on information that I obtained in the course of my official duties, I declare under 

penalty of perjury that the substance of the response to Interrogatory 22 is true and correct to the 

best of my knowledge and belief. 

Date: £8 '11(~ d'tJl'j Signature_:.,~ fi?2( ~ 
STEPHANIE P. MILLER 


