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The Honorable Marsha J. Pechman 

         
 
 
          
 
 
 
 
 

        UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

RYAN KARNOSKI, et al., 
 
    Plaintiffs, 

 
v. 
 

DONALD J. TRUMP, et al.,  
 
    Defendants. 

 
 
    

 
No. 2:17-Cv-1297-MJP 
 
 
 
 

 

DEFENDANTS’ OBJECTIONS TO PLAINTIFFS’ THIRD  
SET OF INTERROGATORRIES TO DEFENDANT DONALD J. TRUMP 

 
Pursuant to Federal Rules of Civil Procedure 26 and 33, Defendants, through their 

undersigned counsel, hereby submit initial objections to Plaintiffs’ Third Set of 

Interrogatories to Defendant Donald J. Trump, served April 12, 2019.1  In presenting these 

objections, Defendants do not waive any further objection in pretrial motions practice or at 

trial to the admissibility of evidence on the grounds of relevance, materiality, privilege, 

competency, or any other appropriate ground. 

                                                 
1 These objections are in response to the requests as they are directed to Defendant President 
Trump. Defendants will produce, or already have produced, separate objections for other 
Defendants. 
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Objections to Definitions and Instructions 

1. Defendants object to Definition 1 of “You,” “your,” and “yours” as 

substantially overbroad, ambiguous, and disproportionate to the needs of the case.  Plaintiffs 

have defined “You,” “your,” and “yours” to encompass all “current and former employees 

agents, affiliates, contractors, consultants, representatives, and other persons engaged directly 

or indirectly by or under the control of Defendants,” thus covering more than a million 

people. 

2. Defendants object to Plaintiffs’ Definition 6 of “Communication” as 

encompassing “electronically stored information (ESI) containing, summarizing, or 

memorializing any communication,” insofar as electronic information collection and 

translation are appropriate only to the extent reasonable and proportional to the needs of the 

case, taking into account any technical limitations and costs associated with such efforts.  

Defendants object further to this definition to the extent that the term ESI differs from the 

specification format used in prior productions in this action. 

3. Defendants object to Plaintiffs’ Definition 7 of “Document” and 

“documents” as encompassing “ESI,” and “computer data,” insofar as data collection and 

translation are appropriate only to the extent reasonable and proportional to the needs of the 

case, taking into account any technical limitations and costs associated with such efforts.  

Defendants object further to this definition to the extent that the term ESI differs from the 

specification format used in prior productions in this action. 

4. Defendants object to Plaintiffs’ Definition 8 of “Identify” as encompassing 

individuals’ “full name[s], job title[s], and employer[s] during the period referred to, and 
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current or last-known address[es] and telephone number[s] and business address[es] and 

telephone number[s]” as being overbroad and disproportionate to the needs of the case.  

Defendants further object on the grounds that this definition is an unwarranted invasion of 

the privacy of non-parties and seeks information protected by the Privacy Act, 5 U.S.C. § 

552a, et seq. 

General Objections to All Interrogatories 

1.        Defendants object to any discovery directed to the President of the United States in 

this case, on several grounds, including that such discovery should be foreclosed in this case 

based on separation-of-powers principles and that virtually all of the specific discovery 

sought is subject to executive privilege, and in particular, the presidential communications 

privilege. 

First, such discovery requests are inappropriate where, as here, they are premised on 

claims for declaratory and injunctive relief brought directly against the President of the 

United States, who is not a proper defendant on such claims.  See Doe v. Shanahan, No. 17-

cv-1597 (D.D.C. Aug. 9, 2017), Dkt. 155 at 6 (“Defendants’ motion presents sound reasons 

for dismissing the President based on well-established separation of power principles set 

forth in United States Supreme Court and D.C. Circuit precedent.”).  The Supreme Court 

has held that it has “no jurisdiction of a bill to enjoin the President in the performance of his 

official duties.”  Mississippi v. Johnson, 71 U.S. 475, 501 (1866); id. at 500 (“The Congress is the 

legislative department of the government; the President is the executive department.  Neither 

can be restrained in its action by the judicial department.”).  A “majority of the Justices” in 

Franklin v. Massachusetts, 505 U.S. 788 (1992), reaffirmed these fundamental principles.  Swan 
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v. Clinton, 100 F.3d 973, 977 (D.C. Cir. 1996).  The four-Justice plurality in Franklin found it 

“extraordinary” that the district court in that case had issued an injunction against the 

President and two other government officials.  505 U.S. at 802, 806.  “At the threshold,” it 

said, “the District Court should have evaluated whether injunctive relief against the President 

was available, and if not, whether appellees’ injuries were nonetheless redressable.”  Id. at 

803.  Concurring in Franklin, Justice Scalia explained that, under Mississippi, courts may 

impose neither injunctive nor declaratory relief against the President in his official capacity.  

Id. at 827–28 (noting that such principle is “a functionally mandated incident of the 

President’s unique office, rooted in the constitutional tradition of the separation of powers 

and supported by our history”).  He reasoned that just as the President is absolutely immune 

from official capacity damages suits, so is he immune from efforts to enjoin him in his official 

capacity.  Id. at 827 (“Many of the reasons [the Court] gave in Nixon v. Fitzgerald, [457 U.S. 

731, 749 (1982)], for acknowledging an absolute Presidential immunity from civil damages 

for official acts apply with equal, if not greater, force to requests for declaratory or injunctive 

relief in official-capacity suits that challenge the President’s performance of executive 

functions”).  The lower courts have often applied this settled principle.  See e.g., Swan, 100 

F.3d at, 976 n.1 (“similar considerations regarding a court’s power to issue [injunctive] relief 

against the President himself apply to [the] request for a declaratory judgment”); Newdow v. 

Roberts, 603 F.3d 1002, 1013 (D.C. Cir. 2010) (“With regard to the President, courts do not 

have jurisdiction to enjoin him and have never submitted the President to declaratory relief.” 

(citations omitted)).  Under that principle, the President should not be subject to discovery 

in this case.   
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Second, the Supreme Court has made clear that discovery directed to the President in 

civil litigation raises significant separation of powers concerns and should be strictly 

circumscribed.  In Cheney v. U.S. District Court for District of Columbia, the Supreme Court 

explained that where the discovery requests were directed to the Vice President and other 

senior officials of the Executive Branch who gave advice and made recommendations to the 

President, it was “not a routine discovery dispute.”  542 U.S. 367, 385 (2004).  The Court 

emphasized that “special considerations control when the Executive Branch’s interests in 

maintaining the autonomy of its office and safeguarding the confidentiality of its 

communications are implicated.”  Id. at 385.  The Supreme Court “has held, on more than 

one occasion, that ‘[t]he highest respect that is owed to the office of the Chief Executive … 

is a matter that should inform the conduct of the entire proceeding, including the timing and 

scope of discovery.’”  Id. (quoting Clinton v. Jones, 520 U.S. 681, 707 (1997)).  Further, the 

Court has held that the Executive’s “constitutional responsibilities and status [are] factors 

counseling judicial deference and restraint” in the conduct of the litigation against it.  Id. 

(quoting Nixon v. Fitzgerald, 457 U.S. 731, 753 (1982)) (internal quotation marks omitted).   

In Cheney, the district court permitted broad discovery directed to the Vice President 

and other senior officials, and the D.C. Circuit dismissed the government’s mandamus 

petition to vacate the district court’s discovery orders, holding that the government officials, 

“to guard against intrusion into the President’s prerogatives, must first assert privilege.”  542 

U.S. at 375–76.  In vacating the D.C. Circuit’s decision, the Supreme Court described as 

“anything but appropriate” the “overly broad discovery requests” directed to the Vice 

President and other senior officials, which were “unbounded in scope,” and asked for 
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“everything under the sky.”  Id. at 387–88 (“The Government [ ] did in fact object to the 

scope of discovery and asked the District Court to narrow it in some way.  Its arguments 

were ignored.”).  Noting the separation of powers concerns, the Supreme Court instructed 

the D.C. Circuit to analyze, on remand, whether the district court’s actions in permitting 

discovery against the Vice President and other senior officials constituted “an unwarranted 

impairment of another branch in the performance of its constitutional duties.”  Id. at 390.  It 

rejected the D.C. Circuit’s “mistaken assumption that the assertion of executive privilege is 

a necessary precondition to the Government’s separation-of-powers objections.”  Id. at 391.  

These separation of powers concerns were also recognized in American Historical Association 

v. National Archives & Records Administration.  402 F. Supp. 2d 171, 181 (D.D.C. 2005).  The 

Court there found the reasoning in Cheney instructive, reiterating the Cheney Court’s view that 

“special considerations control when the Executive Branch’s interests in maintaining the 

autonomy of its office and safeguarding the confidentiality of its communications are 

implicated.”  Id. at 181 (quoting Cheney, 542 U.S. at 385) (internal quotation marks omitted).  

In light of these compelling separation of powers concerns, the Court should, at a minimum, 

require Plaintiffs to exhaust alternative sources of discovery before subjecting the President 

to discovery.  See Doe 2 v. Shanahan, 917 F.3d 694, 736 (D.C. Cir. 2019) (Williams, J., 

concurring) (explaining that “[t]he present case implicates sensitive separation of powers 

concerns—all in the context of military preparedness” and that “a highly intrusive 

examination of the President’s mental processes [ ] would thus be idle, or worse” (citations 

omitted)).  
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Finally, virtually all of the discovery directed to the President in this case is subject to 

the presidential communications privilege.  The presidential communications privilege is 

“fundamental to the operation of Government and inextricably rooted in the separation of 

powers under the Constitution.”  United States v. Nixon, 418 U.S. 683, 708 (1974); see In re 

Sealed Case, 121 F.3d 729, 743 (D.C. Cir. 1997) (describing the privilege’s “constitutional 

origins”).  The privilege is broad, protecting the “confidentiality of Presidential 

communications in performance of the President’s responsibilities.”  Nixon, 418 U.S. at 711; 

see also In re Sealed Case, 121 F.3d at 744 (“The Nixon cases establish the contours of the 

presidential communications privilege.  The President can invoke the privilege when asked 

to produce documents or other materials that reflect presidential decisionmaking and 

deliberations.”).  In addition to the substance of deliberations and communications, the 

presidential communications privilege protects “purely factual material,” In re Sealed Case, 121 

F.3d at 750, and whether particular “sources of information” were considered by the 

President and his immediate advisors.  See id. at 745, 750; Loving v. Dep’t of Def., 550 F.3d 32, 

38 (D.C. Cir. 2008) (contrasting the deliberative process privilege).  Such information plainly 

“reflect[s] presidential decisionmaking and deliberations,” and disclosure of this information 

would intrude on presidential deliberations and impede the President’s ability to perform his 

constitutional duty.  See In re Sealed Case, 121 F.3d at 744, 751.   

In light of separation-of-powers considerations discussed above, the Supreme Court 

in Cheney expressly rejected the notion that the Executive Branch at its highest level shall bear 

the initial burden of invoking executive privilege with specificity or making particular 

objections to discovery on a line-by-line basis to safeguard executive functions and maintain 
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the separation of powers.  542 U.S. at 383, 388; see also id. at 389 (“Executive privilege is an 

extraordinary assertion of power ‘not to be lightly invoked.’” (citation omitted)).  Even in a 

criminal case, before the burden shifts to the Office of the President to formally invoke the 

presidential communications privilege by affidavit, plaintiffs must first demonstrate a specific 

“need” for information that implicates presidential deliberations by “satisfy[ing] exacting 

standards of ‘(1) relevancy; (2) admissibility; [and] (3) specificity.’”  Id. at 386 (quoting Nixon, 

418 U.S. at 700).   

Where privileged material is sought for use in a civil case, Plaintiffs’ initial burden is 

even greater.  The greater scrutiny is appropriate because “the right to production of relevant 

evidence in civil proceedings does not have the same ‘constitutional dimensions’” as a request 

for information in a criminal case.  Cheney, 542 U.S. at 384 (quoting Nixon, 418 U.S. at 713); 

see also Am. Historical Ass’n, 402 F. Supp. 2d at 181 (explaining that the Cheney Court noted 

that “while withholding necessary materials in an ongoing criminal case constitutes an 

impermissible impairment of another branch’s essential functions, the same could not be 

said of document requests in the civil context”); cf. Senate Select Comm. on Presidential Campaign 

Activities v. Nixon, 498 F.2d 725, 731 (D.C. Cir. 1974) (en banc) (“[T]he sufficiency of the 

Committee’s showing must depend solely on whether the subpoenaed evidence is 

demonstrably critical to the responsible fulfillment of the Committee’s functions.” (emphasis 

added)). 

Here, Plaintiffs have not attempted to satisfy the “exacting standards” of “relevancy,” 

“admissibility,” and “specificity,” pursuant to the Supreme Court’s analysis of this issue in 

Cheney.  See 542 U.S. at 386.  The August 2017 Presidential Memorandum concerning military 
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service by transgender individuals was revoked in March 2018 when the Department of 

Defense issued the current policy.  Discovery into the President’s communications and 

deliberations therefore has no relevance on its face.  See Doe 2 v. Shanahan, 755 F. App’x 19, 

23 (D.C. Cir. 2019) (concluding that “[i]t was clear error to say there was no significant 

change with respect to at least two aspects of [the Mattis] policy); see also Doe 2 v. Shanahan, 

917 F.3d 694, 707, 728 (D.C. Cir. 2019) (Williams, J., concurring in result) (exhaustively 

explaining why “the record and the law require dismissal of plaintiffs’ claims” and faulting 

Plaintiffs for “writ[ing] off the entire Mattis policy (along with the extensive supporting 

study) as fruit of the poisonous tweet”).  Additionally, the Supreme Court has stayed the 

preliminary injunctions against the current policy, see Trump v. Karnoski, No. 18A625 (U.S. 

Jan. 22, 2019); Trump v. Stockman, No. 18A627 (U.S. Jan. 22, 2019), indicating that the 

Supreme Court understood the current policy to be distinct from the August 2017 

Presidential Memorandum.  Moreover, as the Supreme Court explained in Trump v. Hawaii, 

138 S. Ct. 2392, 2420 (2018), the Court’s review of the Department of Defense policy must 

focus on the stated justifications for the policy—which are set forth in the Memorandum 

issued by the Secretary of Defense on February 22, 2018 and its accompanying report—not 

on underlying presidential communications or deliberations, particularly as to prior policy 

statements.   

Accordingly, Defendants object to any discovery requests directed to the President 

of the United States in this case based on these compelling separation of powers concerns, 

and in particular object to the discovery sought that is subject to the presidential 

communications privilege.  The foregoing objection also applies to discovery of any 
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information, documents or materials from the Vice President of the United States and the 

Office of the Vice President. 

  

2.        Defendants object to Plaintiffs’ requests that purport to seek information outside of 

the administrative record because discovery beyond the limits of the Administrative 

Procedure Act is inappropriate in this case.  The Department of Defense’s administrative 

processes resulted in final agency action supported by the administrative record.  In 

determining whether that final agency action is “contrary to constitutional right,” 5 U.S.C. § 

706(2)(B), the Court “shall review the whole record,” id. § 706.  The Court’s review is 

therefore limited to “the full administrative record that was before the Secretary at the time 

he made his decision.” Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971). 

Further, as recently emphasized by the D.C. Circuit in a challenge to the same military 

policy at issue in this litigation, the Court must give great deference to the judgment of 

military officials.  Doe 2 v. Shanahan, 755 F. App’x 19, 24–25 (D.C. Cir. 2019) (per curiam).  

Such deference means that neither Plaintiffs, Plaintiffs’ witnesses, nor the Court may 

undertake an independent evaluation of the evidence, as Plaintiffs propose to do here 

through their discovery requests.  Rostker v. Goldberg, 453 U.S. 57, 81 (1981) (“In relying on 

this testimony . . . the District Court palpably exceeded its authority when it ignored 

Congress’ considered response to this line of reasoning.”); id. at 82–83 (“The District Court 

was quite wrong in undertaking an independent evaluation of this evidence.”); Goldman v. 

Weinberger, 475 U.S. 501, 508 (1986) (“[W]hether or not expert witnesses may feel that 

religious exceptions to [the challenged military regulation] are desirable is quite beside the 
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point.”); see also Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 25 (2008) (“We accept these 

officers’ assertions [that a certain practice] is of the utmost importance to the Navy and the 

Nation.”).  Accordingly, the discovery sought cannot be considered by the Court and 

Plaintiffs’ requests are overbroad, unduly burdensome, and disproportionate to the needs of 

the case.  See Doe 2 v. Shanahan, 917 F.3d 694, 737 (D.C. Cir. 2019) (Williams, J., concurring) 

(noting the court’s role in evaluating military policy is so circumscribed that arguments based 

on extra-record evidence and discovery are “quite beside the point”) (quoting Goldman v. 

Weinberger, 475 U.S. 503, 509 (1986))); see also id. (noting that the Supreme Court in “Rostker 

chastised the district court for ‘palpably exceed[ing] its authority’ in ‘relying on [such] 

testimony’” (quoting Rostker, 453 U.S. at 81)).  Moreover, as the Supreme Court recently 

emphasized in Trump v. Hawaii, 138 S. Ct. 2392, 2420 (2018), the Court’s review of the 

Department of Defense policy must focus on the stated justifications for the policy—which 

are set forth in the Secretary of Defense’s Memorandum dated February 22, 2018 and its 

accompanying report.  Accordingly, Plaintiffs’ discovery requests that seek to conduct a 

fishing expedition into allegations of animus are overbroad, unduly burdensome, and 

disproportionate to the needs of the case.   

Specific Objections to Interrogatories 

Interrogatory No. 22:  Identify any transgender service members evacuated from 

theatres of deployment due to medical and/or mental health reasons, including by stating 

the date of evacuation and describing the medical or mental health reason and the 

circumstances that led to the decision to evacuate. 
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Specific Objections: 

The President objects to any discovery requests directed to the President and 

incorporates by reference the above General Objections. 

The President further objects to this interrogatory to the extent that it seeks (a) 

attorney work product; (b) communications or information protected by the attorney-client 

privilege; (c) communications or information protected by the deliberative process privilege; 

(d) material the disclosure of which would violate legitimate privacy interests and 

expectations of persons not party to this litigation; or (e) communications or information 

protected by the presidential communications privilege.   

The President further objects that this interrogatory calls for information that is not 

within his custody or control. 

Interrogatory No. 23:  Page 42 of Your February 2018 Report contends that making 

gender dysphoria a disqualifying condition, subject to waiver, “is consistent with the 

Department’s handling of other mental conditions that require treatment.” Similarly, Page 3 

of Your March 2019 DTM-19-004 provides that “[a]ccession and retention standards for 

gender dysphoria and the treatment of gender dysphoria will be aligned with analogous 

conditions and treatments, including stability periods and surgical procedures.” Identify and 

describe in detail these “other mental conditions that require treatment” and the “analogous 

conditions and treatments, including stability periods and surgical procedures,” to which 

accession and retention standards for gender dysphoria will be aligned. 
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Specific Objections: 

The President objects to any discovery requests directed to the President and 

incorporates by reference the above General Objections. 

The President further objects to this interrogatory to the extent that it seeks (a) 

attorney work product; (b) communications or information protected by the attorney-client 

privilege; (c) communications or information protected by the deliberative process privilege; 

(d) material the disclosure of which would violate legitimate privacy interests and 

expectations of persons not party to this litigation; or (e) communications or information 

protected by the presidential communications privilege.   

The President further objects that this interrogatory calls for information that is not 

within his custody or control. 

The President also objects to this interrogatory because Plaintiffs have exceeded the 

number of interrogatories, inclusive of discrete subparts, that they may serve under Federal 

Rule of Civil Procedure 33(a)(1).  See Fed. R. Civ. P. 33(a)(1) (“Unless otherwise stipulated 

or ordered by the court, a party may serve on any other party no more than 25 written 

interrogatories, including all discrete subparts.”). 

Interrogatory No. 24:  Identify the number of individuals known to You to be 

transgender who have been allowed to access or be retained consistent with and pursuant to 

the Carter Policy since June 30, 2016, specifying how many of those individuals were granted 

a waiver of Defense Department accessions or retention criteria (including non-gender-

dysphoria-related criteria, and including without limitation all criteria contained in DODI 
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6130.03) and how many transgender individuals applied for and were denied a waiver of 

those criteria. 

Specific Objections: 

The President objects to any discovery requests directed to the President and 

incorporates by reference the above General Objections. 

The President further objects to this interrogatory to the extent that it seeks (a) 

attorney work product; (b) communications or information protected by the attorney-client 

privilege; (c) communications or information protected by the deliberative process privilege; 

(d) material the disclosure of which would violate legitimate privacy interests and 

expectations of persons not party to this litigation; or (e) communications or information 

protected by the presidential communications privilege.   

The President further objects that this interrogatory calls for information that is not 

within his custody or control. 

The President also objects to this interrogatory because Plaintiffs have exceeded the 

number of interrogatories, inclusive of discrete subparts, that they may serve under Federal 

Rule of Civil Procedure 33(a)(1).  See Fed. R. Civ. P. 33(a)(1) (“Unless otherwise stipulated 

or ordered by the court, a party may serve on any other party no more than 25 written 

interrogatories, including all discrete subparts.”). 

 

Dated:    May 28, 2019    Respectfully submitted, 

       JOSEPH H. HUNT 
       Assistant Attorney General 
       Civil Division 
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JAMES M. BURNHAM 
       Deputy Assistant Attorney General 
 

JOHN R. GRIFFITHS 
Branch Director 

 
       ANTHONY J. COPPOLINO 
       Deputy Director, Federal Programs  

Branch 
 
       /s/ Andrew E. Carmichael 
       ANDREW E. CARMICHAEL 
       Trial Attorney   
       United States Department of Justice 
       Civil Division, Federal Programs Branch 
       Telephone: (202) 514-3346 
       Email: andrew.e.carmichael@usdoj.gov 
 
       Counsel for Defendants 
 
  

Case 2:17-cv-01297-MJP   Document 359-11   Filed 08/15/19   Page 16 of 17



16 
 

CERTIFICATE OF SERVICE 

 
 I hereby certify that, on May 28, 2019, a copy of the document above was served by 

email on the following: 

Vanessa Barsanti KIRKLAND & ELLIS LLP 
300 North LaSalle, Chicago, IL 60654 
T +1 312 862 2205 
F +1 312 862 2200 
vanessa.barsanti@kirkland.com 
 
Jordan M. Heinz KIRKLAND & ELLIS LLP 
300 North LaSalle, Chicago, IL 60654 
T +1 312 862 7027 
F +1 312 862 2200 
jordan.heinz@kirkland.com 
 
Peter Renn Senior Attorney Lambda Legal 
Western Regional Office 
4221 Wilshire Boulevard, Suite 280 Los Angeles, CA 90010-3512 
Tel 213-382-7600 ext. 228 
Fax 213-351-6050 
prenn@lambdalegal.org www.lambdalegal.org 
 
La Rond Baker 
Assistant Attorney General Wing Luke Civil Rights Unit 
Office of the Washington Attorney General 800 Fifth Avenue, Suite 2000 
Seattle, WA 98104 
206.516.2999 
206.464.6451 (fax) LaRondB@ATG.WA.GOV 
 
Dated:    May 28, 2019    /s/ Andrew E. Carmichael 
       ANDREW E. CARMICHAEL 
       Trial Attorney   
       United States Department of Justice 
       Civil Division, Federal Programs Branch 
       Telephone: (202) 514-3346 
       Email: andrew.e.carmichael@usdoj.gov 
 
       Counsel for Defendants 
 

Case 2:17-cv-01297-MJP   Document 359-11   Filed 08/15/19   Page 17 of 17


