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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

(Alexandria Division)

VERISIGN, INC.,

Plaintiff,

v.

XYZ.COM, LLC, et al.,

Defendants.

Case No. 1:14-cv-01749-CMH-MSN

PLAINTIFF’S REPLY IN SUPPORT OF MOTION FOR ADVERSE INFERENCE

Plaintiff VeriSign, Inc. (“Verisign”) submits this reply in support of its Motion for

Adverse Inference, respectfully stating as follows:

1. Defendants’ chief argument is that their 14-page general ledger – which had 6

references to the Network Solutions transaction at issue in this case – was not responsive to

Verisign’s RFPs. Opp’n at 1-2. However, Verisign expressly requested: (1) “Documents

reflecting all payments between any domain registrants (i.e., Network Solutions…) involved in

the [Network Solutions transaction]” ECF 40-2 (Request 23 to XYZ); (2) “All audited and

unaudited financial statements, including but not limited to, income statements, balance sheets,

cash flow statements, and documents reflecting operating expenses from January 1, 2012 to

present” (Request 28 to XYZ); and (3) “Documents sufficient to show whether payments from

Web.com and/or Network Solutions to you for sales of .XYZ domain names are reported as

revenue on XYZ’s books, records, and financial statements.” (Request 30 to XYZ).

2. Each of these alone would clearly encompass a key document such as the general

ledger that contains express financial information about the Network Solutions transaction. The
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general ledger is the nucleus of the company’s financial records. The data contained in the

general ledger – and how it is characterized – is used to populate the profit and loss statements

and balance sheets. As it stands now, there is a mask over the data reflecting the Network

Solutions transaction, which allows the Defendants to manipulate how its financial statements

are presented – or, for purposes of this case, alter their description of how XYZ accounted for the

Network Solutions transaction – without Verisign ever knowing.

3. XYZ’s discussion about the merits of the accounting debate (Opp’n at 3-4) is not

responsive to this Motion with the exception that Defendants’ characterization of the third-party

testimony underscores the core relevance of the accounting for the Network Solutions transaction

accounting, and Verisign’s right to examine metadata in core responsive documents. Indeed, in

the pending motion for summary judgment, Defendants make contentions about the financial

aspects of the Network Solutions transaction, including the revenue recognition. ECF 299, at 4.

4. Defendants’ entire production of financial-related documents is less than 100

pages, including some quick books material that Grant Carpenter says was unreliable;1 tax

returns produced after all the expert reports were done; some other random correspondence from

a Cyber2Media employee about XYZ; and the general ledger. Of all of these, the general ledger

is the only financial document produced that expressly refers to Network Solutions.

5. The Court ordered Defendants to communicate any objections that they were

standing on “immediately,” but Defendants never did. See ECF 340, Weigand Decl. Exhibit A,

1 See Weigand Decl. Exhibit 1, Carpenter Tr. 163:13-24 (“

”).
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(5-15-15 Hearing Tr.), at 31:15-20. Defendants also were ordered to produce anything in the

hands of its accountant. ECF 340, Weigand Decl. Exhibit D (8-14-15 Hearing Tr.), at 5:13-15

(“So even if they are not physically in the possession of the defendants, they are capable and

required when there are responsive documents to obtain those back from the accountant.”).2

6. Defendants also do not address this Court’s prior order about the requirement to

produce metadata (ECF 87, 6/12/15 Hr’g Tr. 31:20-32:1, attached as Exhibit B to Weigand Decl.

(ECF 340)), which the Fourth Circuit says could lead to “crucial evidence.”3 Country Vintner of

North Carolina, LLC v. E&J Gallo Winery, Inc., 718 F.3d 249, 253 n.4 (4th Cir. 2013). Instead

Defendants rely on the self-serving statement about what the metadata would show if it had been

produced. Nor do Defendants challenge this Court’s authority to grant the relief.

7. This case has a long history of Defendants resisting discovery of financial

material. In one vivid example, counsel for Defendants represented to the Court that the

deposition of XYZ’s 30(b)(6) representative:

was nearly the limit of seven hours over nine or ten hours. And he went through
every line on the tax returns as to where it came from. The accountant would
just take the data that they got from the defendants and put it in the proper format
and do the calculations. But there has been a -- nearly took a limit deposition of
Mr. Carpenter who went through every line and answer where every item came
from.

ECF 340, Weigand Decl. Exhibit D (8-14-15 Hearing Tr.), at 6:14-22 (emphasis added). This

representation was not correct – in fact, the XYZ tax returns were not produced until August 13,

2 At another hearing, the Court asked, “you are representing to the Court that nothing will be withheld
other than on the basis of privilege after you finish this and after the protective order is resolved, is that
correct?” Weigand Decl. Exhibit 2 (5/15/15 Hearing Tr.) at 9:18-22. In response, Mr. Newman
represented to the Court that “To the extent that a document is potentially responsive, we produce it.” Id.
at 10:7-8.

3 The Court also ordered the parties to “produce documents in a way that is easily searchable and
manipulable by the other side so that they can look at what they have and understand it.” ECF 340,
Weigand Decl. Exhibit B (6/12/15 Hearing Tr.) at 22:19-24.
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2015, one day after Verisign’s reply expert reports were due, midway through Verisign’s

deposition of XYZ’s accounting expert, and after the Rule 30(b)(6) deposition that occurred on

August 10, 2015.

8. Defendants argue that Verisign’s citation to a similar case is misleading because

the Court’s opinion was vacated. Opp’n at 6-7. Not so. In that case, the district court awarded

sanctions, granted default judgment, and set a hearing to impose attorney fees following

Defendants’ failure to produce documents in violation of the Court’s discovery orders. Scott v.

GMAC Mortg., LLC, 2011 U.S. Dist. LEXIS 40113, at *32 (W.D. Va. Apr. 13, 2011). The Court

only vacated its order seven days after the parties reached a settlement and resolved the matter,

and the Court did not assert that any of its prior legal conclusions were incorrect. See Weigand

Decl. Exhibit 3 (attaching copy of Court docket from PACER). In fact, the district court analyzed

the various sanctions available under Rule 37(b)(2) and found, “I concur fully with the

magistrate judge that when a party represents that it has produced all documents responsive to

a discovery request, the opposing party has the right to rely on that representation through

summary judgment and trial. To make such claims, falsely, and to conceal evidence as valuable

as the evidence concealed in this case, cannot be permitted.” Id. at *29-30 (emphasis added).

For the reasons stated in the Motion and above, Verisign respectfully requests that the

Court grant the motion.

Dated: October 22, 2015 /s/
Randall K. Miller (VSB No. 70672))
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
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E-mail: rkmiller@venable.com
Counsel to Plaintiff VeriSign, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 22nd day of October, 2015, I will electronically file the
foregoing with the Clerk of Court using the CM/ECF system, which will then send a notification
of such filing (NEF) to the following:

Timothy J. Battle
524 King Street
Alexandria, VA 22320-4593
(703) 836-1216 Tel
(703) 549-3335 Fax
Email: tjbattle@verizon.net

Derek A. Newman
Newman Du Wors, LLP
100 Wilshire Boulevard, Suite 940
Santa Monica, CA 90401
310.359.8188 Tel
310.359.8190 Fax
Email: dn@newmanlaw.com
Counsel to Defendants XYZ.COM, LLC and Daniel Negari

/s/
Randall K. Miller (VSB No. 70672))
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
E-mail: rkmiller@venable.com
Counsel to Plaintiff VeriSign, Inc.

10224158
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