
• •

X 1 1

Case 1:14-cv-01749-CMH-MSN   Document 340-6   Filed 10/16/15   Page 1 of 11 PageID# 5842



Case 2:15-mc-00208-JFW-PLA Document 17 Filed 08/26/15 Page 1 of 10 Page ID #:366

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

C

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

VERISIGN, INC.,

Plaintiff,

v.

XYZ.COM, LLC, et al.,

Defendants.

No. MC 15-208-JFW (PLAx)

ORDER RE: DEFENDANTS' MOTION TO
QUASH SUBPOENA

Plaintiff in this action, which originates in the Eastern District of Virginia, alleges that

defendants XYZ.com, LLC ("XYZ") and Daniel Negari, XYZ's CEO (collectively "defendants"),

engaged in false advertising that has caused plaintiff injury. On June 5, 2015, plaintiff served a

subpoena in this District on nonparty Elias Aziz-Lavi, CPA, seeking financial documents and

related communications concerning defendants ("Subpoena"). On August 12, 2015, defendants

filed a Motion to Quash the Subpoena' ("Motion" or "Mot."). (Dkt. No. 12). On August 25, 2015,

In the Joint Stipulation ("JS"), plaintiff purports to bring a "cross motion to compel," asking
the Court to "order full compliance with the subpoena within two (2) business days." (JS at 23).
Defendants object on the ground that plaintiff did not comply with Local Rule 37 and "never
disclosed that it was contemplating a motion to compel until it served its portion of the joint
stipulation." (Def't's Supp'I Mem. at 4). The Court sustains plaintiff's objection and will not

(continued...)
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defendants timely filed a supplemental memorandum. (Dkt. No. 16). The Court has concluded

that oral argument will not be of material assistance in determining defendants' Motion.

Accordingly, the hearing scheduled for September 8, 2015,2 is ordered off calendar. See Local

Rule 7-15.

The Subpoena requests production of the following documents:

1. XYZ's accounting ledger (and general ledger, if the general ledger is a

different document) from January 1, 2012 through present ["Category 1 "].

2. All audited and unaudited financial statements relating to XYZ or Negari,

including but not limited to, income statements, balance sheets, cash flow

statements, tax returns, and documents reflecting operating expenses from

January 1, 2012 through present ["Category 2"]. [And],

3. All communications to, from, and between [Elias Aziz-Lavi, CPA] and XYZ or

Negari relating to XYZ or Negari's audited and unaudited financial statements

from January 1, 2012 through present. ["Category 3"].

(Decl. of Derek Linke submitted in support of Mot. ("Linke Decl.") Ex. D).

Rule 45 of the Federal Rules of Civil Procedure allows the "person commanded to produce

documents" to "serve ... a written objection to inspecting, copying, testing, or sampling any or all

'(...continued)
consider plaintiff's "cross motion."

2 Defendants originally filed their Motion on June 17, 2015, and the Court denied the Motion
without prejudice for failure to comply with Local Rule 37, which requires a Joint Stipulation in
connection with discovery disputes. (Dkt. No. 10). On August 12, 2015, the Joint Stipulation was
filed. (Dkt. No. 13). The Court notes that the discovery deadline set by the Courtin the Eastern
District of Virginia was August 14, 2015, and that defendants' Motion is scheduled for hearing in
this District on September 8, 2015 -- after the discovery deadline. (E.D. Va. Case No. 14-1749-
CMH MSN, Dkt. No. 26). Plaintiff filed a motion in the Eastern District of Virginia seeking an
extension of time to complete discovery on four pending discovery matters, one of them being this
Motion. (E.D. Va. Case No. 14-1749-CMH MSN, DKt. No. 208). On August 24, 2015, the United
States Magistrate Judge in the Eastern District of Virginia granted plaintiff's motion, finding that
"discovery shall be extended forthirty (30) days until September 23, 2015, forthe limited purposes
[including the hearing on this Motion] identified in Plaintiff's Motion." (E.D. Va. Case No. 14-1749-
CMH MSH, Dkt. Nos. 213, 221, 229).

2
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of the materials ...before the earlier of the time specified for compliance or 14 days after the

subpoena is served." Fed. R. Civ. P. 45(d)(2)(B) (emphasis added). It does not generally allow

for objection by a party who may be impacted by the production of documents from a third party.

Indeed, "[o]rdinarily a party has no standing to seek to quash a subpoena issued to someone who

is not a party to the action, unless the objecting party claims some personal right or privilege with

regard to the documents sought." Crispin v. Christian Audigier, Inc., 717 F. Supp. 2d 965, 973-74

(C.D. Cal. 2010) (citations omitted); see also Windsorv. Martindale, 175 F.R.D. 665, 667 (D. Colo.

1997) (citation omitted) (concluding that the defendant lacked standing to object to violations of

Rule 45 of the Federal Rules of Civil Procedure in connection with third party subpoenas, in the

absence of any specific references to claimed privileges or other legal bases); Cal. Sportfishinq

Prot. All. v. Chico Scrap Metal, Inc., 299 F.R.D. 638, 643 (E.D. Cal. 2014). Thus, a privacy

interest in the documents may warrant party intervention. Windsor, 175 F.R.D. at 667 (citation

omitted); see also Oliver B. Cannon and Son, Inc. v. Fid. and Cas. Co. of N.Y., 519 F. Supp. 668,

680 (D.C. Del. 1981); Diamond State Ins. Co. v. Rebel Oil Co., 157 F.R.D. 691, 695 (D. Nev.

1994) (a party does not have standing to challenge a subpoena served on a third party unless the

challenge is based on privilege or the information is "protected to itself') (citing Jerry T. O'Brien,

Inc. v. Sec. and Exch. Comm'n, 704 F.2d 1065, 1068 (9th Cir. 1983), rev'd on other grounds by

67 U.S. 735 (1984)).

Here, defendants contend that the Subpoena, served on defendants' accounting firm,

should be quashed because it seeks wide-ranging financial information, including documents

relating to defendant Negari and his other companies that are not relevant to this action; seeks

documents that should have been requested from defendants and not from a third party; seeks

private and confidential financial information that XYZ has already produced pursuant to later-

served discovery requests in the underlying action; and imposes a substantial burden on the

nonparty accounting firm.3 (Joint Stipulation ("JS") at 5, 7-11). Defendants note that plaintiff could

3 Defendants represent that Mr. Aziz-Lavi prepares financial documents for defendant XYZ
and for defendant Negari personally, as well as for 32 of Mr. Negari's other companies, "none of

(continued...)

3
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have served requests for these documents on defendants themselves, but chose to serve a third-

party Subpoena instead because plaintiff believed it would obtain documents faster, which,

according to defendants, is an "invalid" reason to serve a subpoena on a nonparty instead of

requesting the documents from a party. (JS at 14). However, although defendants' accountant

to whom the Subpoena was directed submitted a declaration stating that responding to the

Subpoena would be "highly burdensome and expensive," and that he estimated it would require

"two employees to spend nearly 350 hours devoted to locating and producing responsive

documents" (Decl. of Elias Aziz-Lavi submitted in support of Mot. ("Aziz-Lavi Decl.") ¶¶ 11-13), he

did not serve an objection to the Subpoena, file a motion to quash, or move for a protective order

with regard to the Subpoena. Based on the aforementioned authorities, defendants do not have

standing to move to quash the Subpoena on grounds of relevance or burden. Nevertheless, while

the party moving to quash a subpoena bears the burden of persuasion, the party issuing the

subpoena must still demonstrate that the discovery sought is relevant,4 as well as "actual and

substantial prejudice from the denial of discovery." Richmond v. Mission Bank, 2015 WL 1637835,

at *3 (E.D. Cal. Apr. 13, 2015) (citation and internal quotation marks omitted); Hallet v. Morgan,

296 F.3d 732, 751 (9th Cir. 2002); Personal Audio LLC v. Togic Entm't, 2014 WL 1318921, at *2

(N.D. Cal. Mar. 31, 2014). Further, "[d]iscovery must be narrowly tailored ...and must not be a

fishing expedition." Zewdu v. Citigroup Long Term Disability Plan, 264 F.R.D. 622, 626 (N.D. Cal.

2010) (citing Groom v. Standard Ins. Co., 492 F. Supp. 2d 1202, 1205 (C.D. Cal. 2007)). Finally,

"discovery provisions, like all of the Federal Rules of Civil Procedure, are subject to the injunction

of Rule 1 that they ̀ be construed to secure the just, speedy, and inexpensive determination of

3(...continued)
which are parties to the underlying lawsuit or have any relationship to [plaintiff's] false-advertising
claims." (Joint Stipulation ("JS") at 10). They claim that the Subpoena improperly extends to
reach all of Mr. Negari's personal finances, as well as the finances of his companies other than
XYZ. (JS at 11).

4 The Court is mindful of the fact that "[p]arties may obtain discovery regarding any
nonprivileged matter that is relevant to any party's claim or defense," and that relevant information
"need not be admissible at the trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence." Fed. R. Civ. P. 26(b)(1).

0
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1 every action."' Herbert v. Lando, 441 U.S. 153, 177, 99 S. Ct. 1635, 60 L. Ed. 2d 115 (1979)

2 (quoting Fed. R. Civ. P. 1).

3 Thus, the only proper basis for defendants to have standing to bring this Motion would be

4 a challenge premised on privacy, privilege, or other protection. Crispin, 717 F. Supp. 2d at 974-

5 75. In that regard, defendants generally contend that the Subpoena "seeks a substantial amount

6 of confidential and private financial information that has nothing to do with Verisign's claims." (JS

7 at 8; see also supra note 3). Defendants state that the Subpoena calls for substantially all the

8 financial records that Mr. Aziz-Lavi has in his possession relating to Negari and his other

9 companies, including "private and confidential materials relating both to Negari's personal finances

10 and his companies other than XYZ which do not have any relationship to the false-advertising

11 allegations in Verisign's lawsuit," or "even to XYZ's domain name registry business which is the

12 subject of Verisign's allegations." (JS at 11 (citation omitted), 16). Defendants further note that

13 since the time plaintiff served the Subpoena, XYZ has produced financial information directly to

14 plaintiff in the underlying action, including "annual balance sheets, profit and loss statements, and

15 cash flow statements for each year from 2012 through 2014, as well as year-to-date financial

16 statements for 2015...." (JS at 13 (citing Linke Decl. ¶ 13), 16). Additionally, after the parties

17 conferred about the Subpoena, plaintiff served document requests on defendants seeking XYZ's

18 financial statements from 2012 through the present, and XYZ has produced the documents

19 responsive to those requests. (Id. (citing Linke Decl. ¶ 14)). Defendants also filed a certification

20 by defendants' counsel as ordered by the Court in the Eastern District of Virginia in connection

21 with granting plaintiff's motion to compel documents from XYZ responsive to Request for

22 Production numbers 28-30, stating that defendants communicated with their accountant to obtain

23 documents responsive to plaintiff's Request for Production numbers 28-30, and that all documents

24 in the possession, custody, and control of Mr. Aziz-Lavi responsive to those requests had been

25 produced to plaintiff. (JS at 14; see also E.D. Va. Case No. 14-1749-CMH MSN, Dkt. No. 214).

26 As a result, defendants contend that the documents sought from Mr. Aziz-Lavi are duplicative of

27 those already produced. (Def't's Supp'I Mem. at 2).

28 A review of document request numbers 28-30 in the underlying action reveals that request
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number 28 is virtually identical to the Category 2 documents sought by the Subpoena with the

exception that the document request is limited to production of financial records relating to XYZ,S

while the Subpoena additionally requests production of the same records relating to Mr. Negari.

(See Decl. of Celeste M. Brecht submitted in Opposition to Mot. ("Brecht Decl.") Ex. 6 ¶ 3; but see

Brecht Decl. Ex. 6 ¶ 4 (stating that the document requests "duplicate a Rule 45 subpoena that

Verisign served on Defendants' outside accountant"6 and noting "[t]hat subpoena is the subject

of Defendants' Motion to Quash pending in the Central District of California") (emphasis added)

(citation omitted)). Thus, the document requests appear to be more narrowly tailored than the

documents sought pursuant to the Subpoena and, contrary to plaintiff's blanket assertion that the

Eastern District of Virginia has "already determined that financial documents are relevant and

discoverable," that Court's order does not on its face extend to financial documents other than

those relating to XYZ. (See Brecht Decl. Ex. 8 (order granting "Plaintiff's Motion to Compel

Production of XYZ Financial Statements" and directing XYZ to produce relevant financial

information sought by document request numbers 28-30) (emphasis added)).

Plaintiff counters that the subpoenaed documents are relevant to this action as they are

needed to show the following: (1) defendants' allegedly fraudulent scheme -- utilizing a practice

known as "round tripping" (see JS at 18-19 & n.2) -- transferring monies to a third party to allow

5 Document request number 28 propounded on defendant XYZ seeks "All audited and
unaudited financial statements, including but not limited to, income statements, balance sheets,
cash flow statements, and documents reflecting operating expenses from January 1, 2012 to
present." (Compare Brecht Decl. Ex. 6 (quoting document request number 28) with Linke Decl.
Ex. D (quoting Category 2 of the Subpoena: "All audited and unaudited financial statements
relating to XYZ or Negari, including but not limited to income statements, balance sheets, cash
flow statements, and documents reflecting operating expenses from January 1, 2012 to
present.")).

6 Document request number29, however, seeks documents "sufficient to show your quarter)
and annual gross revenue, gross profit, net profit, costs, expenses, and actual and projected sales
related to the XYZ Promotion," and number 30 seeks documents "sufficient to show whether
payments from Web.com and/or Network Solutions to you for sales of .XYZ domain names are
reported as revenue on XYZ's books, records, and financial statements." (Brecht Decl. Ex. 6 ¶
3). While these requests may have some overlap with the documents requested by the
Subpoena, they are not duplicative of the Subpoena Categories.

C~
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forthe registration of Internet domain names, thereby creating the appearance that defendant XYZ

was superior to plaintiff'; and (2) defendants' profits as they relate to plaintiff's damages. (JS at

6-7). Plaintiff further submits that this "second purpose requires discovery of all Defendants'

financial documents (even those relating to other entities under Defendants' control), because

Defendants have shared office space, shared employees, and the appropriate allocation of costs

is at issue." (JS at 6). Plaintiff specifically states that XYZ shares office space and employees

with Cyber2Media, of which Mr. Negari is also the CEO. (JS at 21-22). Plaintiff also states that

it should not have to rely on defendants' representations that they have provided all documents

that the accountant has in his possession. (JS at 7, 21). Plaintiff contends that the requested

"financial statements will show whether Defendants calculated ...free giveaways as revenues

or expenditures," which in turn will allow plaintiff to evaluate whether defendants' advertising

statements were knowingly false. (JS at 21). It notes that its accounting expert "has expressly

requested these documents to support his expert opinion." (JS at 6 (citing Brecht Decl. ¶ 9, Ex.

4 at 4)). Plaintiff also argues that it needs "XYZ and Negari's complete sets of financial

statements" to calculate damages. (JS at 21). It notes that defendants have not produced

"financial documents that provide detailed allocations of profits, losses, and revenues attributable

to each top-level domain name, information that is more likely to be in the possession of

Defendants' accountant since Defendants have not produced it." (Id.). Plaintiff states that its

damages expert "has expressly requested these documents to support her expert opinion." (Id.

(citing Brecht Decl. ¶ 10, Ex. 5 at 4, n.7)).

The Court has reviewed the statements of plaintiff's accounting and damages experts and

does not find that either of them has expressed a need for financial documents other than those

relating to XYZ in order to arrive at their expert opinions on "round tripping" or damages,

respectively. First, the accounting expert states that he has not been provided with "financial

statements or financial records for XYZ," which he understands are the subject of document

Plaintiff notes that defendants did not "need round tripping to mislead investors because
they are a private company -- they needed it to mislead the public and those in the industry to
promote a bandwagon effect so that others would purchase their products." (JS at 18 n.2).

7
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1 requests and the instant Subpoena, and that "[t]his information would inform [him] further on XYZ's

2 accounting for the Network Solutions Transaction (and possibly similar transactions with other

3 registrars) and the extent to which it has, or has not, been paid for domain name registrations."

4 (Brecht Decl. Ex. 4 at 3 (emphasis added)). He also generally states that "[f]urther information

5 likely in the possession of defendant and its accountant is required to determine whether, and to

6 what extent, it would be proper for XYZ to recognize revenue from this transaction and to

7 determine whether there is an economic rationale for the specific structure of the transaction other

8 than as an attempt to obscure its true economic substance." (Brecht Decl. Ex. 4 at 4). The

9 accounting expert does nothing to clarify the "further information" that would assist him in

10 determining the propriety of XYZ's actions. Notably, he does not contend that Mr. Negari's

11 personal financial statements (as defined by the Subpoena to include "income statements, balance

12 sheets, cash flow statements, tax returns, and documents reflecting operating expenses"), or such

13 documents relating to any of Mr. Negari's other companies, such as Cyber2Media, are required

14 to formulate his opinion. Second, the damages expert states the following: "To date, XYZ has not

15 produced financial data relating to its sales of .xyz domain name registrations and associated

16 profitability.... I reserve the ability to supplement my opinions should XYZ's financial information,

17 which I understand has been sought in discovery but has not yet been produced (including XYZ's

18 financial statements, ledger, and other accounting documents), or other relevant information (e.g.,

19 deposition testimony) be made available to me ..." (Brecht Decl. Ex. 5 at 4, n.7 (first, third, and

20 fourth emphases added)). Like the accounting expert, the damages expert does not state that she

21 needs anything other than XYZ's financial information in order to formulate her expert opinions.

22 In light of the foregoing, and after weighing the privacy interests and confidential financial

23 nature of the documents being sought against plaintiff's proffered need for the documents, the

24 Court finds that on balance, defendants' privacy interest is outweighed by plaintiffs stated need

25 for financial documents relating to XYZ and to Mr. Negari, insofar as Mr. Negari's financial

26 documents specifically reflect his financial relationship with XYZ. Therefore, defendants' Motion

27

28

8
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is denied in part as set forth below.$ However, with respect to financial information relating to Mr.

Negari's companies other than XYZ, defendants' asserted privacy interest outweighs plaintiff's

stated need for that information and defendants' Motion is granted in part.

Based on the foregoing, defendants' Motion is granted in part and denied in part as

follows:

(1) Category 1: Defendants' Motion is denied.

(2) Category 2: Defendants' Motion is granted in part and denied in part.

(a) To the extent that defendants have produced all documents in the possession,

custody, or control of Mr. Aziz-Lavi relating to XYZ and responsive to document request number

28 in the underlying action as discussed above, the Court grants defendants' Motion, and

quashes the Subpoena as to Category 2. However, defendants must provide plaintiff with a

current declaration signed under penalty of perjury by Mr. Negari or another corporate officer

that all documents responsive to document request number 28 relating to XYZ that are in the

possession, custody, or control of Mr. Aziz-Lavi have been produced. If defendants have not

previously produced said documents, the Motion is denied as to documents in Mr. Aziz-Lavi's

possession, custody, or control relating to XYZ's audited and unaudited financial statements as

defined in Category 2.

(b) The Motion is denied as to all audited and unaudited financial statements

relating to Mr. Negari, including but not limited to, income statements, balance sheets, cash flow

statements, tax returns, and documents reflecting operating expenses from January 1, 2012,

through the present that specifically refer to or otherwise specifically reflect Mr. Negari's

financial relationship with XYZ, and granted as to all other documents sought in Category 2.

(3) Category 3: Defendants' Motion is granted in part and denied in part.

(a) The Motion is denied as to communications to, from, and between Mr. Aziz-Lavi

and XYZ or Mr. Negari, relating to XYZ's audited and unaudited financial statements (as defined

$ The Court notes that there is a protective order in place in this matter that will protect the
private and/or confidential nature of any documents produced. (See E.D. Va. Case No. 14-1749-
CMH MSH, Dkt. No. 57).

D
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in Category 2) from January 1, 2012, through the present.

(b) The Motion is denied as to all communications to, from, and between Mr. Aziz-

Lavi and XYZ or Mr. Negari, relating to Mr. Negari's audited and unaudited financial statements

(as defined in Category 2) from January 1, 2012, through the present that specifically refer to

or otherwise specifically reflect Mr. Negari's financial relationship with XYZ, and granted

as to all other documents sought in Category 3.

All documents responsive to the Subpoena as set forth above must be produced to

plaintiff's counsel as indicated on the Subpoena (see Linke Decl. Ex. D) no laterthan September

9, 2015.9

The parties are bound by a protective order in this case, and any documents

produced may be produced in accordance with that protective order.

IT IS SO ORDERED.

DATED: August 26 , 2015
PAUL L. ABRAMS

UNITED STATES MAGISTRATE JUDGE

9 The original date for production as indicated in the Subpoena was June 19, 2015. (Linke
Decl. Ex. D). As that date has passed, and in light of the Court's modification of the documents
subject to production pursuant to the Subpoena, the Court will exercise its authority to also modify
the compliance date of the Subpoena to no later than September 9, 2015. If Mr. Aziz-Lavi "fails
without adequate excuse to obey the subpoena" or this Order related to it, plaintiff's remedy is to
move the Court to hold him in contempt. Fed. R. Civ. P. 45(g).

10
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