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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

Alexandria Division

VERISIGN, INC.,
Plaintiff,

vs. Case No. 1:14-cv-1749

XYZ.COM, LLC, et al.,
Defendants.

HEARING ON MOTIONS

August 14, 2015

Before: Michael S. Nachmanoff, Mag. Judge

APPEARANCES:

Randall K. Miller and Nicholas M. DePalma,

Counsel for the Plaintiff

Timothy J. Battle, Counsel for the Defendants
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MR. MILLER: Thank you, Your Honor.

THE COURT: Mr. Battle, let me ask. you the following

questions.

5

MR. BATTLE; Yes.

THE COURT: Do the defendants have any dispute with

regard to the single legal issue here? I don't think they do.

There certainly was nothing in the opposition that suggested

that there was a legal dispute over whether or not documents in

the possession of an accountant are under the control and

custody of the defendants because they obviously gave them to

the accountant in the first place and they have every right to

get them back.

So even if they are not physically in the possession

of the defendants, they are capable and required when there are

responsive documents to obtain those back from the accountant.

Is there any dispute about that?

MR. BATTLE: On that legal issue, no, sir. But they

have given -- XYZ.com and Daniel Negari through counsel have

given VeriSign tax returns and the financial payments, period.

That's all there is. So they have turned -- they have turned

that material over. It's a nonissue.

THE COURT: So let me make sure I'm understanding the

full universe of the facts and the information here.

Are you telling me that the defendants have gone to

the accountant, Mr. A i -Lavi, and obtained from him all of the
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6

documents that are responsive to document requests number 28,

29 and 30?

MR. BATTLE: I believe so, Your Honor, yes. They

have turned over everything that -- responsive to that. There

is a few -- I will try to answer your questions as directly as

I can, and then there are a couple of points that I think are

important.

Yes, I believe they've turned over everything. And

in fact, related to this, the 30(b)(6) representative for the

defendants was a general counsel attorney named Grant

Carpenter.

THE COURT: Yes, I have read the attachments to the

reply brief.

MR. BATTLE: And his deposition was nearly the limit

of seven hours over nine or ten hours. And he went through

every line on the tax returns as to where it came from. The

accountant would just take the data that they got from the

defendants and put it in the proper format and do the

calculations.

But there has been a -- nearly took a limit

deposition of Mr. Carpenter who went through every line and

answer where every item came from.

THE COURT: So your representation to the Court is

that defense counsel has communicated with Mr. A i -Lavi, asked

him for the documents that are responsive to those document
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requests that are required to be produced, collected that

information, and provided it to the plaintiff already?

MR. BATTLE: Yes, sir. Because this is -- what is

confusing about this is there are financial statements and

there are tax returns, and they have been turned over. And

whatever data they get from -- to the raw data that ends up in

this format, went to the accountant. And then they become

financial statements or tax returns. And they have turned

those over.

I mean, I -- if there is another question, fine,

otherwise I had a couple points that I thought were important

on this issue.

THE COURT: Well, go ahead and share them now. I

think your representation that every document has been sought

from the accountant, and every document that was sought was

produced, makes this moot.

I mean, I take it that the plaintiff believes that

there must be many more documents. Because as I counted the

Bates numbers in Ms. Tabandeh's declaration, there were

something like 20 or 21 Bates numbers referenced. That is an

extremely small number of financial documents to provide to an

accountant for a business of any si e. And so, it strikes me

that there is a disconnect there.

But what I hear you saying unambiguously is that the

defendant and defense counsel, understanding their discovery
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at noon file a pleading that certifies, and Mr. Newman and

counsel there will need to certify that they have in fact, the

defense, all of the defendants have communicated with the

accountant previously and obtained documents that are

responsive, and turn those documents over.

And again, I accept your representation, but I want

to be clear and the record to be clear that that has been done

and that those documents have turned over -- been turned over.

If for any reason there has been miscommunication and

it turns out that those questions were not asked and documents

have not been sought that are responsive to those three things,

either because of a misunderstanding that it is duplicative --

and it is not, they have every right to ask for these documents

directly from the defendants and issue third-party subpoenas.

Whether that litigation is resolved in a timely way, which it

almost certainly will not be, is not for this Court to decide.

What is before this Court are requests for production

of documents that were timely made that have been ruled on and

the defendants are obligated to turn over.. If in fact all

those documents have been turned over and they`re reflected in

the Bates numbers in Ms. Tabandeh's deposition, so be it.

But the record will be clear that those documents

include communication with the accountant, and the accountant

turning over documents, and those documents being provided to

plaintiff.
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If it turns out that there are documents that have

not been turned over and that leads to a late production, I

will entertain a motion that is not before the Court right now

with regard to what the appropriate remedy is.

We are at the end of discovery, you are going to have

your final pretrial conference. As everyone in this room

knows, this matter is going to get resolved quickly. But if

there should be some compelling reason why documents that are

produced at this late date that come from the accountant that

should have been produced before in response to numbers 28, 29,

and 30, are produced between now and Tuesday, then, you know, I

will entertain on that sole issue whether or not outside of the

discovery period there should be an additional deposition or

additional relief granted at that time.

Is that clear and does that cover all of the issues

before the Court?

MR. MILLER: Yes, Your Honor, thank you. I just

wanted to note for the record that there are a few very

important lose ends that are sort of very important to our case

that are pending in other courts.

II I anticipate, and I just wanted to alert the Court

now, that I anticipate meeting and conferring and filing an

appropriate motion to take certain limited discovery after the

cutoff that has been the result, for example, of rulings in

other courts. We've talked about the accountant extensively.
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