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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF VIRGINIA

Alexandria Division

----------------------------------

VERISIGN, INC.,
Plaintiff,

vs.

XYZ.COM, LLC, et al.,

Defendants.

Case No. 1:14-cv-1749

HEARING ON MOTIONS

June 12, 2015

Before: Michael S. Nachmanoff, Mag. Judge

(APPEARANCES:

Randall K. Miller and Nicholas M. DePalma,

Counsel for the Plaintiff

Derek A. Newman and Timothy J. Battle,

Counsel for the Defendants
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gave them, the reason why it's 4,000 pages rather than 100,000

pages is because we actually produced it in native format.

But we're happy to go in the hallway with these

gentlemen and try to narrow the issues further, but it's just

not -- the representation that we've not produced -- we've not

complied with our discovery obligations, is not correct.

THE COURT: Well, thank you. It's very hard for me

to understand exactly what's going on here because I have very

experienced counsel. And, frankly, you're more technologically

savvy than I am. And clearly Mr. Newman is representing that

what he has got is not searchable, is not in the native format,

and has not been produced pursuant to the joint discovery plan.

And you're telling me exactly the opposite.

And so, only one of those things can be accurate.

And so, it means one of the three of us is not understanding

what's going on.

So perhaps talking to each other to determine what it

is that's already been produced would be helpful in narrowing

or eliminating that particular issue. It certainly sounds to

me like both counsel are articulating that they understand

there is an obligation and that it is appropriate to produce

documents in a way that is easily searchable and manipulable by

the other side so that they can look at what they have and

understand it.

MR. NEWMAN: Your Honor, yesterday my colleague and
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what is really at issue, what you really need, and what you

really think is overbroad or not relevant. Because there was a

lot of talking past each other in these papers, and I think we

could have avoided a lot had those discussions taken place in a

more comprehensive way.

So I appreciate that you are making the effort now

and we are going to hold these matters open.

With regard to the plaintiff's motion, I am happy to

try and address specific issues if they are not worked out as a

result of the deposition. And it may be that being in one

place. together will allow you to focus on what it is you are

missing.

I understood to a certain extent that Mr. Newman was

making certain representations about the universe of e-mails,

either that they have been produced already and you may not

have identified them or be aware of them, or they simply don't

exist.

And, of course, there is nothing I can do to grant a

motion to produce documents that don't exist. I will say

this -- and I'm going to finish in one second. On the issue of

ESI, clearly you recognize that you must produce documents in a

format that both sides are capable of looking at, whether it's

Relativity, whether it's some other database, you can talk to

each other and figure out the best mechanism for providing it

in a native file format, or in Excel if it is Excel, or if it

Norman B. Linnell OCR-USDC/EDVA (703)599-9626

Case 1:14-cv-01749-CMH-MSN   Document 340-2   Filed 10/16/15   Page 4 of 5 PageID# 5822



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

I will say this. I cannot understand why 40,000

pages of single PDFs of an Excel spreadsheet would be produced.

I cannot think of a logical and rational reason for doing that.

It should not require the other side to say, now give it to me

in a format that I can use it. If it is in fact Gibberish and

unusable is the same thing as not producing it at all. And

everybody has an obligation to try and reduce costs and be

efficient.

So what I want you to do is to make sure that you

produce things after discussion in the appropriate native file

format or in a standard loadable form that is consistent with

whatever database you are using. And if there is a problem,

you can bring it to the Court's attention, but that problem

should only arise if you have had a good faith conversation to

make sure that it's being provided in the first instance in a

way that is searchable and understandable.

For example, with regard to the outstanding motion to

compel, if e-mails are there, but they're in PDF format, or

they're not searchable, or it's not possible for them to put

all of Mr. Negari's e-mails in an easily findable place, then

you've got to think about the way that was provided. Ta say,

I've given 124,000 pages of documents and you have all the

Ile-mails and they have no idea where they are, is simply playing

games .
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