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(I) 
 

PARTIES TO THE PROCEEDING 

Applicants (defendants in the district court, and mandamus 

petitioners in the court of appeals) are Donald J. Trump, in his 

official capacity as President of the United States; the United 

States of America; James Mattis, in his official capacity as 

Secretary of Defense; and the United States Department of Defense.  

Applicants also include the United States Department of Homeland 

Security and Kirstjen Nielsen, in her official capacity as 

Secretary of Homeland Security (intervenor-defendants in the 

district court, and mandamus petitioners in the court of appeals). 

Respondent in this Court is the United States District Court 

for the Western District of Washington (respondent in the court of 

appeals).  Respondents in this Court also include Ryan Karnoski; 

Cathrine Schmid, Staff Sergeant; D.L., by his next friend and 

mother, FKA K.G.; Laura Garza; Human Rights Campaign Fund; Gender 

Justice League; Lindsey Muller, Chief Warrant Officer; Terece 

Lewis, Petty Officer First Class; Phillip Stephens, Petty Officer 

Second Class; Megan Winters, Petty Officer Second Class; Jane Doe; 

Conner Callahan; and American Military Partner Association 

(plaintiffs in the district court, and real parties in interest in 

the court of appeals).  Respondents in this Court additionally 

include the State of Washington (intervenor-plaintiff in the 

district court, and real party in interest in the court of 

appeals). 
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IN THE SUPREME COURT OF THE UNITED STATES 
 

_______________ 
 
 

No. 18A-_______ 
 

DONALD J. TRUMP, PRESIDENT OF THE UNITED STATES, ET AL., 
APPLICANTS 

 
v. 
 

UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WASHINGTON, ET AL. 

 
_______________ 

 
 

APPLICATION FOR A STAY PENDING DISPOSITION BY THE 
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT  

OF A PETITION FOR A WRIT OF MANDAMUS TO THE  
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF 

WASHINGTON AND ANY FURTHER PROCEEDINGS IN THIS COURT  
AND REQUEST FOR AN ADMINISTRATIVE STAY 

 
_______________ 

 

Pursuant to Rule 23 of this Court and the All Writs Act,  

28 U.S.C. 1651, the Solicitor General, on behalf of applicants 

Donald J. Trump, et al., respectfully applies for a stay of the 

orders issued by the United States District Court for the Western 

District of Washington on July 27 (App., infra, 1a-10a) and August 

20 (App., infra, 13a-24a), pending the disposition of the 

government’s petition for a writ of mandamus filed on August 1 in 

the United States Court of Appeals for the Ninth Circuit and any 

further proceedings in this Court.  Alternatively, the government 

respectfully requests that the Court construe this application as 
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a petition for a writ of mandamus to the district court, and that 

it (1) vacate the orders and direct the district court to grant 

the government’s motion for a protective order and deny 

respondents’ motion to compel or (2) at a minimum, stay the 

district court’s orders pending the court of appeals’ disposition 

of the government’s appeal of the district court’s preliminary 

injunction.  Should the Court decline to do any of the above, the 

government respectfully requests that this Court construe this 

application as a petition for a writ of certiorari before judgment 

has been rendered by the court of appeals in the mandamus 

proceedings, in the preliminary-injunction appeal, or in both the 

mandamus proceedings and the preliminary-injunction appeal, and 

that it stay the district court’s orders pending disposition of 

the petition and any further proceedings in this Court.  The 

government also requests that this Court enter an administrative 

stay pending its consideration of this stay application. 

This case involves a constitutional challenge to a policy 

that the U.S. military adopted earlier this year after an extensive 

review of military service by transgender individuals.  The new 

2018 policy does not turn on the basis of transgender status.  Like 

the policy adopted by the previous Administration in 2016, the 

2018 policy distinguishes between individuals with a history of a 

medical condition called gender dysphoria and individuals without 

such a history.  Under the 2018 policy, individuals with a history 
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of gender dysphoria would be presumptively disqualified from 

military service, subject to various exceptions. 

Earlier this year, the district court preliminarily enjoined 

the military from implementing the 2018 policy nationwide.  The 

court characterized that policy as “a plan to implement” a “ban on 

military service by openly transgender people.”  App., infra, 29a.  

The court reasoned that “[t]he Ban  * * *  must satisfy strict 

scrutiny if it is to survive” because “transgender people” are “a 

suspect class.”  Id. at 51a.  And the court directed the parties 

“to proceed with discovery and prepare for trial” on the nature of 

the deliberative process that resulted in the 2018 policy.  Id. at 

58a; see id. at 53a, 55a.  In the court’s view, “facts” related to 

that process, id. at 55a -- such as “the timing and thoroughness” 

of the government’s consideration of the new policy, id. at 53a  

-- would answer two questions central to the case:  (1) whether 

“the Ban” “was sincerely motivated by compelling state interests, 

rather than by prejudice or stereotype,” id. at 55a; and  

(2) whether “the Ban” is entitled to the “deference” “typically” 

afforded military judgments, id. at 53a. 

The government appealed the preliminary injunction, 

challenging each of those aspects of the district court’s 

reasoning.  The parties continued to proceed with discovery, and 

on July 27, 2018, the court issued one of the orders at issue here.  

App., infra, 13a-24a.  That order requires the Executive Branch, 

including the President himself, to produce a detailed privilege 
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log of thousands of documents withheld under the presidential 

communications privilege -- and to do so in a manner that reveals 

information that is itself privileged.  The July 27 order also 

directs the government to disclose all documents -- totaling in 

the thousands -- withheld solely under the deliberative process 

privilege.  The court gave the government ten days to comply. 

On August 1, the government petitioned the court of appeals 

for mandamus relief, requesting vacatur of the July 27 order or, 

at a minimum, a stay of that order pending the disposition of the 

government’s preliminary-injunction appeal.  In accordance with 

this Court’s Rule 23.3, the government also moved in the district 

court and the court of appeals for a stay of the July 27 order 

pending disposition of the government’s mandamus petition.  The 

court of appeals granted a temporary stay of the July 27 order 

that would remain in effect for seven days following the district 

court’s ruling on the stay motion filed in the district court.  

The court of appeals stated that the government could renew its 

stay motion in the court of appeals within three days after the 

district court’s ruling. 

On August 20, the district court denied the government’s 

request for a stay.  App., infra, 1a-10a.  It also “extended” the 

“deadline for compliance” with its July 27 order until the court 

of appeals rules on the government’s mandamus petition.  Id. at 

1a.  But the court ordered the government to undertake all of the 

“steps” necessary to comply -- i.e., to prepare the detailed log 
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of thousands of documents protected by the presidential 

communications privilege and to prepare to turn over thousands of 

other documents protected by the deliberative process privilege  

-- by October 10, the date on which the court of appeals is 

scheduled to hear oral argument on the mandamus petition and the 

preliminary-injunction appeal.  Id. at 2a.  Within days of that 

order, the government filed a renewed stay motion in the court of 

appeals, seeking a stay of both the July 27 and the August 20 

orders pending consideration of its mandamus petition.  As of the 

time of this filing, the court has not ruled on that motion. 

This Court should grant a stay of the July 27 and August 20 

orders, including the command that the government certify by 

October 10 that it has completed the steps necessary to comply 

with the July 27 order.  The standard for granting a stay is 

readily met here.  This Court’s decision in Cheney v. United States 

District Court for the District of Columbia, 542 U.S. 367 (2004), 

squarely forecloses the burdensome and intrusive discovery 

obligations imposed by the district court on a coequal branch of 

government.  Indeed, the court’s orders, which are directed at the 

Commander-in-Chief himself, raise even greater separation-of-

powers concerns than the discovery orders in Cheney.  Moreover, 

the court’s determination that respondents had a need for discovery 

into presidential communications and deliberative materials was 

premised on the correctness of its earlier legal rulings in issuing 

a preliminary injunction.  Those rulings are currently under review 
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in the court of appeals, and there was no justification for the 

district court to invite a “constitutional confrontation” over the 

scope of executive privilege before that appeal is resolved.  Id. 

at 389 (citation omitted). 

Nor does the district court’s August 20 order ameliorate those 

separation-of-powers concerns.  By requiring the government to 

create a new privilege log and be ready to turn over the 

deliberative materials by October 10, the court’s August 20 order 

forces the government to bear the very burdens that it sought to 

avoid by petitioning for mandamus.  To meet the court’s arbitrary 

deadline, the Executive Branch must still divert resources away 

from its constitutional responsibilities, expend many hundreds of 

hours reviewing (and sometimes redacting) privileged materials, 

and make particularized objections of executive privilege on a 

document-by-document basis -- all before the court of appeals has 

even heard argument on the government’s mandamus petition. 

Finally, the balance of equities strongly supports a stay.  A 

stay of discovery deadlines would not harm respondents at all, 

because they already have the benefit of a preliminary injunction 

keeping in place their preferred military policy.  By contrast, the 

absence of a stay would irreparably harm the government.  Indeed, 

if the district court’s October 10 deadline remains in place, the 

government will be forced to undertake all steps, short of 

disclosure, necessary for complying with the court’s July 27 order.  

The government therefore needs immediate relief from this Court, 

Case 2:17-cv-01297-MJP   Document 315-1   Filed 09/14/18   Page 8 of 42



7 

 

absent a ruling from the court of appeals on the government’s 

renewed stay motion.  Should the court of appeals rule while this 

Court is considering this application, the government will 

promptly notify this Court. 

STATEMENT 

1. a. Given the unique stresses inherent in military 

life, the U.S. military has traditionally set demanding mental-

health standards for service.  C.A. E.R. 173.1  In general, the 

military has aligned the conditions it has deemed disqualifying 

with those listed in the Diagnostic and Statistical Manual of 

Mental Disorders (DSM), published by the American Psychiatric 

Association (APA).  Ibid.  Consistent with the inclusion of 

“transsexualism” in the third edition of the DSM, military 

standards for decades presumptively disqualified individuals with 

a history of “transsexualism” from service.  Id. at 170, 173-174. 

In 2013, the APA published a new edition of the DSM, which 

replaced the term “gender identity disorder” (itself a replacement 

for “transsexualism”) with “gender dysphoria.”  C.A. E.R. 173, 

175.  The APA explained that it no longer considered identification 

with a gender different from one’s biological sex (i.e., 

transgender status) to be a disorder.  Id. at 175.  It stated, 

however, that a subset of transgender people suffer from a medical 

condition called gender dysphoria, a “marked incongruence between 

                     
1 References to the “C.A. E.R.” are to the Excerpts of 

Record filed in the court of appeals in No. 18-35347, the 
government’s appeal of the preliminary injunction. 
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one’s experienced/expressed gender and assigned gender, of at 

least 6 months’ duration,” that is “‘associated with clinically 

significant distress or impairment in social, occupational, or 

other important areas of functioning.’”  Id. at 175-176, 182 

(citation omitted).  Individuals diagnosed with gender dysphoria 

sometimes transition genders through cross-sex hormone therapy, 

sex-reassignment surgery, or living and working in their preferred 

gender.  Id. at 185, 345-346, 360. 

b. In June 2016, then-Secretary of Defense Ashton Carter 

ordered the military to adopt a new policy on service by 

transgender individuals.  C.A. E.R. 177, 314-319.  Under the Carter 

policy, an individual could not be disqualified from military service 

on the basis of transgender status.  Id. at 317-318.  The Carter 

policy instead distinguished between individuals with a history of 

gender dysphoria and those without such a history.  Ibid. 

Under the Carter policy, transgender individuals without a 

history of gender dysphoria would be permitted to join and remain 

in the military, but would be required to serve in their biological 

sex.  C.A. E.R. 167; see id. at 317-318.  By contrast, a “history 

of gender dysphoria” would disqualify an applicant from joining 

unless an applicant provided a certificate from a licensed medical 

provider that the applicant had been “stable without clinically 

significant distress or impairment in social, occupational, or 

other important areas of functioning for 18 months.”  Id. at 317.  

A “history of medical treatment associated with gender transition” 
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would likewise be disqualifying absent certification that the 

applicant had completed all transition-related medical treatment 

and had been “stable in the preferred gender for 18 months.”  Ibid.  

If an applicant satisfied these standards for accession into the 

military, the applicant would be permitted to serve in the 

applicant’s preferred gender.  Secretary Carter ordered that these 

accession standards be implemented by July 1, 2017.  Ibid. 

As for current servicemembers with a history of gender 

dysphoria, the Carter policy allowed them to serve in their 

preferred gender upon undergoing gender transition.  C.A. E.R. 

167, 317-318.  The Carter policy provided that servicemembers could 

transition genders at government expense if they received a 

diagnosis of gender dysphoria from a military medical provider.  

Id. at 177-178; see id. at 219-236, 309-313, 318. 

c. The day before the Carter accession standards were set 

to take effect, Secretary Mattis determined that it was “necessary 

to defer” those standards until January 1, 2018, so that the 

military could “evaluate more carefully” their potential effect 

“on readiness and lethality.”  C.A. E.R. 217; see id. at 167, 218.  

While that study was ongoing, the President stated in a series of 

tweets on July 26, 2017:  “After consultation with my Generals and 

military experts, please be advised that the United States 

Government will not accept or allow  . . .  Transgender individuals 

to serve in any capacity in the U.S. Military.”  App., infra, 89a.  

The President issued a memorandum in August 2017 noting the ongoing 
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study and directing the military to “return” to the pre-Carter 

policy on service by transgender individuals “until such time as 

a sufficient basis exists upon which to conclude that terminating 

[it] would not have  * * *  negative effects” on the military.  

Id. at 87a.  The President emphasized that the Secretary of 

Defense, in consultation with the Secretary of Homeland Security, 

could provide “a recommendation to the contrary that I find 

convincing” and “may advise me at any time, in writing, that a 

change to this policy is warranted.”  Ibid. 

d. Secretary Mattis established a panel of experts to 

“conduct an independent multi-disciplinary review and study of 

relevant data and information pertaining to transgender Service 

members.”  C.A. E.R. 211.  The panel consisted of “senior uniformed 

and civilian Defense Department and U.S. Coast Guard leaders.”  

App., infra, 84a.  After “extensive review and deliberation,” the 

panel “exercised its professional military judgment” and presented 

its recommendations to the Secretary.  C.A. E.R. 181. 

In February 2018, Secretary Mattis sent the President a 

memorandum proposing a new policy consistent with the panel’s 

conclusions.  App., infra, 84a-86a; see C.A. E.R. 163-207.  In 

response, the President “revoke[d]” his 2017 memorandum “and any 

other directive [he] may have made with respect to military service 

by transgender individuals,” thereby allowing Secretary Mattis and 

the Secretary of Homeland Security to “exercise their authority to 

implement” the proposed new policy.  App., infra, 82a. 
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Like the Carter policy, the military’s 2018 policy does not 

turn on the basis of transgender status, but instead distinguishes 

between individuals with a history of gender dysphoria and those 

without such a history.  Under the 2018 policy -- as under the 

Carter policy -- transgender individuals without a history of 

gender dysphoria would be permitted to serve in their biological 

sex, whereas those with a history of gender dysphoria would be 

presumptively disqualified from service.  App., infra, 85a-86a.  

The two policies differ, however, in the nature of the exceptions 

to that disqualification.  Under the 2018 policy, individuals with 

a history of gender dysphoria would be permitted to join the 

military if they neither need nor have undergone gender transition 

and could show 36 months of stability (i.e., absence of gender 

dysphoria) before joining.  Id. at 85a.  If they satisfied those 

conditions, they would be permitted to serve in their biological 

sex.  Current servicemembers diagnosed with gender dysphoria would 

likewise be permitted to serve in their biological sex if they 

could meet the deployability standards that apply to all 

servicemembers.  Ibid.  If, under a reliance exemption, they 

received that diagnosis from a military medical provider while the 

Carter policy was in effect, they would be permitted to continue 

serving in their preferred gender.  Ibid. 

2. Shortly after the President issued his 2017 memorandum, 

respondents -- current and aspiring servicemembers, various 

organizations, and the State of Washington as an intervenor -- 
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brought suit against the President and other government 

defendants, challenging on equal protection and other grounds what 

they described as the ban on military service by transgender 

individuals reflected in the President’s 2017 tweets and 

memorandum.  C.A. E.R. 108-156.  In December 2017, the district 

court entered a nationwide preliminary injunction, enjoining the 

government “from taking any action relative to transgender 

individuals that is inconsistent with the status quo that existed 

prior to President Trump’s July 26, 2017 announcement” on Twitter.  

App., infra, 81a. 

In March 2018, the government informed the district court 

that the President had revoked his 2017 memorandum to allow the 

Secretary to adopt the new policy.  D. Ct. Doc. 213 (Mar. 23, 

2018).  In light of the new policy, the government moved to dissolve 

the December 2017 injunction.  D. Ct. Doc. 223 (Mar. 29, 2018). 

In April 2018, the district court declined to dissolve the 

injunction and instead extended it to enjoin the 2018 policy.  

App., infra, 28a-58a.  The court characterized the 2018 policy as a 

mere “plan to implement” the “ban on military service by openly 

transgender people” that the President had supposedly “announced 

on Twitter.”  Id. at 29a; see id. at 39a-40a.  The court also 

determined that “transgender people” are “a suspect class,” id. at 

47a, such that “[t]he Ban  * * *  must satisfy strict scrutiny if 

it is to survive,” id. at 51a.  The court declined, however, to 

“reach the merits of the alleged constitutional violations,” 
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reasoning that “[w]hether Defendants have satisfied their burden 

of showing that the Ban is constitutionally adequate (i.e., that 

it was sincerely motivated by compelling state interests, rather 

than by prejudice or stereotype) necessarily turns on facts related 

to Defendants’ deliberative process,” which were “not yet before 

the Court.”  Id. at 55a. 

The district court also identified “an unresolved question of 

fact” regarding whether the “justifications for the Ban” found in 

the 2018 policy were entitled to “deference.”  App., infra, 53a.  

The court stated that it could not determine, “[o]n the present 

record,” “whether the [Defense Department’s] deliberative process 

-- including the timing and thoroughness of its study and the 

soundness of the medical and other evidence it relied upon -- is 

of the type to which Courts typically should defer.”  Ibid.  The 

court therefore directed the parties “to proceed with discovery 

and prepare for trial on the issues of whether, and to what extent, 

deference is owed to the Ban and whether the Ban violates equal 

protection, substantive due process, and the First Amendment.”  

Id. at 58a. 

The government promptly appealed the preliminary injunction 

and sought a stay.  In its briefing on appeal, the government 

challenges the court’s determinations that the 2018 policy 

implements a “Ban” on military service by transgender individuals 

supposedly announced by the President in 2017, Gov’t C.A. Br. 41 

(citation omitted); see id. at 40-41; that the 2018 policy is 
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subject to strict scrutiny, id. at 20-23; and that a trial is 

necessary to determine whether the military’s judgments are 

entitled to deference, id. at 21-24, 45-47.  The court of appeals 

denied the government’s stay motion, 18-35347 C.A. Doc. 90, at  

1-2 (July 18, 2018), and its request to expedite oral argument,  

18-35347 C.A. Doc. 102, at 1 (Aug. 6, 2018), which is scheduled 

for October 10, 2018, 18-35347 Docket entry No. 95 (July 30, 2018). 

 3. The district court denied the government’s request to 

stay discovery “pending the resolution of [its] motion to dissolve 

the preliminary injunction, including through any interlocutory 

appeal.”  App., infra, 25a.  The court reiterated that the 2018 

policy was “not a ‘new policy,’ but rather a plan to implement, 

with few exceptions, the directives of the [President’s] 2017 

Memorandum.”  Id. at 26a (citation omitted).  The court thus found 

“discovery related to President Trump” “not ‘irrelevant.’”  Ibid. 

(citation omitted).  The court further stated that if the 

government “intend[s] to claim Executive privilege,” it must 

“‘expressly make the claim’” and “provide a privilege log” 

describing the nature of the documents or communications not 

disclosed.  Id. at 27a (citation omitted). 

Respondents have served broad discovery requests on the 

government, including the President himself.  See D. Ct. Docs. 

246-1, 246-2, 246-3 (May 10, 2018); D. Ct. Docs. 269-1, 269-2 (May 

21, 2018).  Those requests ask the President and his advisors to 

catalog and disclose the totality of his deliberations concerning 
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his announcements in 2017 and 2018, including who was involved, 

when and how they were involved, and what advice was communicated.  

For example, respondents request:  “[a]ll [d]ocuments and 

[c]ommunications” relating to “President Trump’s consultation” 

with the military regarding “transgender military service,” D. Ct. 

Doc. 246-2, at 3 (Req. 7); “[a]ll [d]ocuments and [c]ommunications 

relating to” the President’s 2017 and 2018 memoranda, including 

“all drafts,” ibid. (Req. 6); D. Ct. Doc. 269-2, at 4 (Req. 32); 

“all documents reviewed, considered, or relied upon in preparing” 

the President’s 2018 memorandum, D. Ct. Doc. 269-2, at 4 (Req. 

32); and “[a]ll [c]ommunications” between the President or the 

Executive Office of the President and the Department of Defense 

regarding “military service by transgender people, public policy 

regarding transgender people, medical treatment for transgender 

people, and/or transgender people in general,” ibid. (Req. 34).  

The President objected to respondents’ requests on several 

grounds, including the presidential communications privilege.  See 

D. Ct. Docs. 246-6, 246-7, 246-10 (May 10, 2018); D. Ct. Docs. 

279-1, 279-2, 279-3, 279-5, 279-6 (June 6, 2018). 

Respondents also seek “[a]ll [d]ocuments and 

[c]ommunications” regarding the military’s deliberative process.  

E.g., D. Ct. Doc. 246-4, at 3 (May 10, 2018).  Secretary Mattis 

and the Department of Defense have substantively responded to 

respondents’ requests, subject to privilege.  E.g., D. Ct. Docs. 

246-4, 246-5, 246-9 (May 10, 2018).  The Office of the Secretary 
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of Defense, a single component of the Department of Defense, has 

alone withheld 19,770 documents solely on the basis of the 

deliberative process privilege.  App., infra, 113a. 

4. The government moved for a protective order to preclude 

discovery directed to the President and presidential 

communications.  D. Ct. Doc. 268, at 1-16 (May 21, 2018).  The 

government explained that such discovery would impose a heavy 

burden on the White House and raise serious separation-of-powers 

concerns.  Id. at 7-11.  The government also argued that Cheney v. 

United States District Court for the District of Columbia,  

542 U.S. 367 (2004), foreclosed requiring the White House to assert 

executive privilege and make particularized objections to 

respondents’ broad discovery requests.  D. Ct. Doc. 268, at 7-14. 

The government argued that Cheney makes clear that the Executive 

Branch need not bear those burdens until after respondents have 

exhausted “sources of non-privileged discovery,” demonstrated “a 

heightened, particularized need for the specific information or 

documents sought,” and “substantially narrow[ed] any requests 

directed at presidential deliberations.”  Id. at 3. 

While noting that it was not yet required to assert executive 

privilege or produce a privilege log, the government further noted 

that it had already produced “a privilege log of broad categories 

of information concerning presidential communications and 

deliberations.”  D. Ct. Doc. 268, at 10 n.3; see App., infra, 92a-

93a, 97a-101a.  That log recorded about 3600 documents without 
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revealing privileged information.  App., infra, 92a.  The 

government later supplemented that log, recording about 5500 

additional documents, again without revealing privileged 

information.  Id. at 93a-94a; see id. at 103a-109a.  Each privilege 

log took at least ten White House staff members, including many 

attorneys, “hundreds of hours to complete.”  Id. at 93a-94a. 

Meanwhile, respondents moved to compel discovery withheld 

under the deliberative process privilege.  D. Ct. Doc. 245, at  

1-18 (May 10, 2018).  Respondents argued that such discovery would 

bear on the unresolved factual issues that the district court had 

identified in its prior ruling.  Id. at 6.  Respondents 

acknowledged that the government had offered “to resolve disputes 

about the deliberative process privilege on a document-by-document 

basis or based on a representative sample of documents,” but that 

they had rejected that offer on the view “that the privilege has 

no application in this case.”  Id. at 9. 

5.  On July 27, 2018, the district court denied the 

government’s motion for a protective order and granted 

respondents’ motion to compel.  App., infra, 13a-24a. 

In denying the government’s motion, the district court 

rejected the government’s contention that the White House “need 

not invoke the presidential communications privilege” at this 

juncture.  App., infra, 23a.  In addition, the court ordered the 

government to produce, “within 10 days,” a more detailed privilege 

log “identifying the documents, communications, and other materials  
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* * *  withheld under the presidential communications privilege.”  

Ibid.  The court ordered that the new log “(a) identify individual 

author(s) and recipient(s)” and “(b) include specific, non-

boilerplate privilege descriptions on a document-by-document 

basis.”  Ibid.  “Only then,” the court reasoned, could it “evaluate 

whether the privilege applies and if so, whether [respondents] 

have established a showing of need sufficient to overcome it.”  

Id. at 22a. 

The district court also ordered the government to produce, 

“within 10 days,” all “documents that have been withheld solely 

under the deliberative process privilege.”  App., infra, 23a.  

Applying a balancing test, the court asked whether respondents’ 

“need for the materials and the need for accurate fact-finding 

override the government’s interest in nondisclosure.”  Id. at 18a-

19a (quoting FTC v. Warner Commc’ns Inc., 742 F.2d 1156, 1161 (9th 

Cir. 1984) (per curiam)).  In assessing respondents’ need, the court 

emphasized that it had “already found that the Ban’s 

constitutionality ‘necessarily turns on facts related to 

Defendants’ deliberative process.’”  Id. at 19a (quoting id. at 

55a).  As for the government’s interest in nondisclosure, the court 

dismissed as “mere speculation” the concern that disclosure would 

“‘risk[] chilling future policy discussions on sensitive personnel 

and security matters’ and could ‘potentially lead to a direct 

negative impact to national security.’”  Id. at 20a (brackets and 

citation omitted).  Significantly, the court did not evaluate the 
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applicability of the privilege with respect to any particular 

document or category of documents, but rather ordered wholesale 

disclosure of every one of the many thousands of documents withheld 

solely under the deliberative process privilege.  Id. at 23a. 

6. The government swiftly filed a petition for a writ of 

mandamus in the court of appeals, seeking vacatur of the July 27 

order or, at a minimum, a stay of that order pending the 

disposition of the government’s preliminary-injunction appeal.  

18-72159 C.A. Doc. 1 (Aug. 1, 2018).  The government also filed 

motions in both the district court and the court of appeals seeking 

a stay pending consideration of its mandamus petition.  D. Ct. Doc. 

300 (July 31, 2018); 18-72159 Docket entry No. 2 (Aug. 1, 2018). 

The court of appeals called for a response to the mandamus 

petition, App., infra, 11a, and scheduled oral argument for October 

10, the same date set for oral argument in the government’s 

preliminary-injunction appeal.  18-72159 Docket entry No. 5 (Aug. 

2, 2018).  The court also granted a temporary stay of the July 27 

order pending the district court’s consideration of the stay motion 

filed in the district court.  App., infra, 12a.  The court of 

appeals stated that the temporary stay would remain in effect for 

seven days following the district court’s ruling on the stay 

motion, and that the government could renew its stay motion in the 

court of appeals within three days after the district court’s 

ruling.  Ibid. 
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On August 20, the district court denied the stay motion.  

App., infra, 1a-10a.  The court extended the deadline for complying 

with its July 27 discovery order until the court of appeals rules 

on the government’s mandamus petition.  Id. at 1a.  But the 

district court ordered the government, “[i]n the meantime,” to 

“prepare legally sufficient privilege logs for documents withheld 

under the presidential communications and deliberative process 

privileges and prepare to turn over materials withheld solely under 

the deliberative process privilege.”  Id. at 2a.  The court further 

ordered the government to “certify” by “no later than October 10, 

2018, that [it] ha[s] taken these steps and [is] prepared to comply 

with [the court’s] Discovery Order.”  Ibid. 

Following that denial of a stay, the government filed a 

renewed motion in the court of appeals, seeking a stay of the 

district court’s July 27 and August 20 orders pending consideration 

of the government’s mandamus petition.  18-72159 C.A. Doc. 20, at 

1-16 (Aug. 23, 2018).  That motion remains pending. 

ARGUMENT 

 The court of appeals has not yet ruled on the government’s 

renewed motion for a stay of the district court’s July 27 and 

August 20 orders.  Absent a stay, the government must undertake 

the steps necessary to comply with the July 27 order by October 10 

and thus bear the very burdens it sought to avoid by seeking 

mandamus relief.  Accordingly, the government respectfully 

requests that this Court grant a stay of the July 27 and August 20 
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orders pending the court of appeals’ disposition of the 

government’s mandamus petition and any further proceedings in this 

Court.  The government also respectfully requests an administrative 

stay pending this Court’s ruling on this application for a stay. 

Under this Court’s Rule 23 and the All Writs Act, 28 U.S.C. 

1651, a single Justice or the Court has authority to enter a stay 

pending proceedings in a court of appeals.2  In considering an 

application for such a stay, the Court or Circuit Justice considers 

whether four Justices are likely to vote to grant a writ of 

certiorari if the court of appeals ultimately rules against the 

applicant; whether five Justices would then likely conclude that 

the case was erroneously decided below; and whether, on balancing 

the equities, the injury asserted by the applicant outweighs the 

harm to the other parties or the public.  See San Diegans for the 

Mt. Soledad Nat’l War Mem’l v. Paulson, 548 U.S. 1301, 1302 (2006) 

(Kennedy, J., in chambers); Hilton v. Braunskill, 481 U.S. 770, 

776 (1987) (traditional stay factors).  All of those factors 

support a stay here. 
 
I. THIS COURT IS LIKELY TO GRANT REVIEW IF THE COURT OF APPEALS 

DENIES THE GOVERNMENT’S PETITION FOR A WRIT OF MANDAMUS 

If the court of appeals denies the government’s petition for 

a writ of mandamus, this Court is likely to grant review.  “This 

is not a routine discovery dispute.”  Cheney v. United States Dist. 
                     

2 See, e.g., Trump v. International Refugee Assistance 
Project, 138 S. Ct. 542 (2017); West Virginia v. EPA, 136 S. Ct. 
1000 (2016); Stephen M. Shapiro et al., Supreme Court Practice  
§ 17.6, at 881-884 (10th ed. 2013). 
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Court for the Dist. of Columbia, 542 U.S. 367, 385 (2004).  The 

district court’s orders are directed to the President himself.  

They compel discovery relating to sensitive deliberations 

involving the President on matters of U.S. military policy, a 

subject of core Article II concern.  The orders in this case 

therefore raise substantial separation-of-powers concerns -- 

striking directly at the President’s role as Commander-in-Chief, 

his ability to consult with senior military advisors on questions 

of military readiness, and “the Executive Branch’s interests in 

maintaining the autonomy of its office and safeguarding the 

confidentiality of its communications.”  Ibid.; see id. at 381-382. 

This Court has previously granted review to address “the 

circumstances under which a court of appeals may exercise its power 

to issue a writ of mandamus” when enforcement of overbroad 

discovery orders “might interfere with [executive-branch] 

officials in the discharge of their duties and impinge upon the 

President’s constitutional prerogatives.”  Cheney, 542 U.S. at 

372-373.  Given that the district court’s orders in this case raise 

even greater separation-of-powers concerns than in Cheney, see  

pp. 26-32, infra, this Court would likely grant review, just as it 

did in Cheney, if the court of appeals were to deny mandamus 

relief. 
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II. THERE IS AT LEAST A FAIR PROSPECT THAT, IF THE COURT OF 
APPEALS DENIES MANDAMUS RELIEF, THIS COURT WILL REVERSE OR 
ISSUE A WRIT OF MANDAMUS DIRECTLY TO THE DISTRICT COURT 

If the court of appeals denies mandamus relief, there is at 

least “a fair prospect” that a majority of this Court will reverse 

or issue a writ of mandamus directly to the district court.  

Maryland v. King, 567 U.S. 1301, 1303 (2012) (Roberts, C.J., in 

chambers).  As this Court has observed, the traditional use of 

mandamus has been “to confine the court against which mandamus is 

sought to a lawful exercise of its prescribed jurisdiction.”  

Cheney, 542 U.S. at 380 (brackets and citation omitted).  Mandamus 

may also be justified by errors “amounting to a judicial 

‘usurpation of power’” or a “‘clear abuse of discretion.’”  Ibid. 

(citations omitted).  A court may issue a writ of mandamus when 

the petitioner establishes that (1) the petitioner’s “right to 

issuance of the writ is ‘clear and indisputable’”; (2) “no other 

adequate means [exists] to attain the relief he desires”; and  

(3) “the writ is appropriate under the circumstances.”  

Hollingsworth v. Perry, 558 U.S. 183, 190 (2010) (per curiam) 

(quoting Cheney, 542 U.S. at 380-381) (brackets in original).  Each 

of those prerequisites is satisfied here. 
 
A. The Government’s Right To Issuance Of The Writ Is Clear 

And Indisputable 

The district court clearly and indisputably erred in ordering 

the government to (1) compile a privilege log that makes 

particularized objections of executive privilege on a document-
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by-document basis and (2) produce many thousands of documents 

withheld solely under the deliberative process privilege.  App., 

infra, 23a.  The court further clearly and indisputably erred in 

directing the government to create the new log and prepare to turn 

over the deliberative materials by October 10.  Id. at 2a.  The 

court’s orders are particularly misguided because the legal 

rulings underlying those orders are currently under review in the 

government’s preliminary-injunction appeal.  If those legal 

rulings are set aside -- either by the court of appeals or by this 

Court -- there would be no “need” for such discovery at all.  In 

re United States, 138 S. Ct. 443, 445 (2017) (per curiam). 

1. The district court’s command that the Executive produce 

a more detailed, document-by-document privilege log containing 

information that is itself privileged is directly contrary to this 

Court’s decision in Cheney. 

a. The presidential communications privilege “is 

fundamental to the operation of Government and inextricably rooted 

in the separation of powers under the Constitution.”  United States 

v. Nixon, 418 U.S. 683, 708 (1974).  “A President and those who 

assist him must be free to explore alternatives in the process of 

shaping policies and making decisions and to do so in a way many 

would be unwilling to express except privately.”  Ibid.  By 

protecting such communications from disclosure, the privilege 

advances “the public interest in candid, objective, and even blunt 

or harsh opinions in Presidential decisionmaking.”  Ibid. 

Case 2:17-cv-01297-MJP   Document 315-1   Filed 09/14/18   Page 26 of 42



25 

 

In Cheney, this Court addressed the principles that should 

govern discovery implicating presidential communications.  The 

district court in that case had “entered discovery orders directing 

the Vice President and other senior officials in the Executive 

Branch to produce information about a task force established to 

give advice and make policy recommendations [on energy policy] to 

the President.”  542 U.S. at 372.  “While acknowledging that 

discovery itself might raise serious constitutional questions,” 

id. at 375, the district court had declined to narrow the scope of 

discovery and had instead placed the burden on the Vice President 

himself to “winnow the discovery orders by asserting specific 

claims of privilege and making more particular objections,” id. at 

389.  The D.C. Circuit declined to issue a writ of mandamus, id. 

at 376, agreeing with the district court that the Vice President 

“shall bear the burden of invoking executive privilege and filing 

objections to the discovery orders with detailed precision,” id. 

at 377 (citation and internal quotation marks omitted). 

This Court vacated the judgment of the court of appeals.  

Cheney, 542 U.S. at 392.  The Court explained that “a coequal 

branch of government” should “‘afford Presidential confidentiality 

the greatest protection consistent with the fair administration of 

justice.’”  Id. at 382 (citation omitted).  And the Court 

recognized that the Judiciary should be mindful of both “[a] 

party’s need for information” and “the burden imposed by 

[discovery]” when “the Executive Branch’s interests in maintaining 
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the autonomy of its office and safeguarding the confidentiality of 

its communications are implicated.”  Id. at 385. 

The Court made clear, moreover, that such separation-of-

powers concerns could not be addressed simply by “inviting the 

Executive Branch to invoke executive privilege.”  Cheney, 542 U.S. 

at 389.  On the contrary, the Court explained, “[e]xecutive 

privilege is an extraordinary assertion of power ‘not to be lightly 

invoked.’”  Ibid. (citation omitted).  “Once executive privilege 

is asserted, coequal branches of the Government are set on a 

collision course,” and “[t]he Judiciary is forced into the 

difficult task of balancing the need for information in a judicial 

proceeding and the Executive’s Article II prerogatives.”  Ibid.  

The Court thus admonished that such “‘occasions for constitutional 

confrontation between the two branches’ should be avoided whenever 

possible.”  Id. at 389-390 (brackets and citation omitted).  It 

encouraged courts to “explore other avenues, short of forcing the 

Executive to invoke privilege, when they are asked to enforce 

against the Executive Branch unnecessarily broad [discovery 

requests].”  Id. at 390.  And it determined that the lower courts 

had erred in requiring the Executive Branch to “‘bear the burden’ 

of invoking executive privilege with sufficient specificity and of 

making particularized objections.”  Id. at 388 (citation omitted). 

b. The discovery sought here raises even greater 

separation-of-powers concerns than in Cheney.  Whereas the 

discovery requests in Cheney were directed to the Vice President, 
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the discovery requests here are directed to the President.  And 

whereas the information sought in Cheney pertained to the 

development of energy policy, the information sought here pertains 

to the development of military policy -- an exercise of core 

Article II powers.  Respondents have served sweeping discovery 

requests regarding the President’s conduct as Commander-in-Chief, 

implicating material that is plainly subject to the presidential 

communications privilege.  See p. 15, supra. 

The district court in this case failed to reconcile its orders 

with Cheney or the separation-of-powers principles underlying that 

decision.  Without “explor[ing] other avenues, short of forcing 

the Executive to invoke privilege,” Cheney, 542 U.S. at 390, the 

court declared that “President Trump must expressly assert the 

presidential communications privilege,” App., infra, 6a; see id. 

at 23a.  Instead of placing the “burden” on respondents to “show[] 

the propriety of the[ir] requests,” Cheney, 542 U.S. at 388, the 

court placed the burden on the Executive to make “specific” 

objections of privilege “on a document-by-document basis,” App., 

infra, 23a.  And rather than seek to avoid the “awkward position 

of evaluating the Executive’s claims of confidentiality and 

autonomy,” Cheney, 542 U.S. at 389, the court ordered the Executive 

to create a more particularized privilege log for the purpose of 

allowing the court to “evaluate whether the privilege applies,” 

App., infra, 22a.  In setting the branches on precisely the 

“collision course” that Cheney admonished the Judiciary to avoid 
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“whenever possible,” 542 U.S. at 389-390, the court ignored 

respondents’ lack of “need for [the] information” and “the burden 

imposed” on the Executive, id. at 385. 

i. With respect to respondents’ need for the information, 

the district court failed to consider that the outcome of the 

government’s pending preliminary-injunction appeal may eliminate 

such need altogether.  See In re United States, 138 S. Ct. at 445.  

For example, in justifying “discovery related to President Trump,” 

the court reasoned that the 2018 policy was “not a ‘new policy,’ 

but rather a plan to implement, with few exceptions, the directives 

of the [President’s] 2017 Memorandum.”  App., infra, 26a (citation 

omitted); see id. at 5a.  A central issue in the preliminary-

injunction appeal is the accuracy of that characterization, given 

that the President expressly “revoke[d]” his 2017 memorandum, id. 

at 82a, and the substance of the 2018 policy differs so markedly 

from that of the 2017 memorandum, compare id. at 85a-86a, with id. 

at 87a-88a.  See Gov’t C.A. Br. 40-49.  If the government prevails 

on that issue, the 2018 policy will have to be evaluated on its 

own terms, and much of the requested discovery pertaining to 

presidential communications will be irrelevant. 

The district court’s orders also suggest that discovery of 

presidential communications is relevant to whether the government 

has “‘satisfied [its] burden of showing that the Ban is 

constitutionally adequate’” under “strict scrutiny” -- “‘i.e., 

that it was sincerely motivated by compelling state interests, 
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rather than by prejudice or stereotype.’”  App., infra, 14a 

(quoting id. at 55a).  The appropriate level of scrutiny, however, 

is also at issue in the pending preliminary-injunction appeal.  

And if the government is correct that a deferential form of review 

applies, see Gov’t C.A. Br. 20-24, there will be no need for a 

“searching judicial inquiry,” App., infra, 20a (citation omitted), 

into the subjective motivations of the President or his advisors. 

The district court’s orders rest on the additional premise 

that whether the military is entitled to deference is a “question 

of fact” that cannot be resolved without inquiring into the “timing 

and thoroughness” of the military’s studies and deliberations.  

App., infra, 53a.  The government also has challenged that premise 

in its preliminary-injunction appeal, arguing that the court’s 

approach “turns principles of military deference on their head.”  

Gov’t C.A. Br. 46.  If the government is correct that military 

deference does not depend on a factual inquiry into the military’s 

deliberations, App., infra, 53a, there will be even less basis to 

require the Executive to disclose the communications at issue.  

See Goldman v. Weinberger, 475 U.S. 503, 509 (1986) (deferring to 

the military on an issue “decided by the appropriate military 

officials” in “their considered professional judgment”); Rostker 

v. Goldberg, 453 U.S. 57, 71-72 (1981) (recognizing the “deference 

due” to the political branches’ “choices among alternatives” in 

military affairs). 
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Each of the justifications for discovery of presidential 

communications is thus currently the subject of a pending appeal, 

with oral argument scheduled for October 10.  The district court 

offered no reason for authorizing intrusive and burdensome 

discovery before that appeal is resolved. 

ii. The district court’s orders likewise reflect no regard 

for “the burdens imposed on the Executive Branch.”  Cheney, 542 

U.S. at 391.  The orders directly undermine the “confidentiality 

of [the Executive Branch’s] communications,” id. at 385, by 

requiring the disclosure of information that is itself privileged.  

The court has demanded that the new privilege log “identify 

individual author(s) and recipients,” together with the date of 

each communication.  App., infra, 23a.  The court has made clear 

that it expects the Commander-in-Chief to disclose, for example, 

the identities of the generals and military experts with whom he 

discussed military policy.  Id. at 6a n.2.  The presidential 

communications privilege, however, protects the identities of the 

particular advisors the President consulted on particular subjects, 

as well as the timing and sequence of those deliberations.  See In 

re Sealed Case, 121 F.3d 729, 744, 750 (D.C. Cir. 1997) (explaining 

that the privilege protects “sources of information” as well as 

“documents or other materials that reflect presidential 

decisionmaking and deliberations”).  And the confidentiality of such 

information is particularly important in the context of the 
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President’s performance of his constitutional responsibilities as 

Commander-in-Chief.  See App., infra, 95a. 

The district court’s orders also force the Executive Branch 

to “‘bear the burden’ of invoking executive privilege with 

sufficient specificity and of making particularized objections.”  

Cheney, 542 U.S. at 388 (citation omitted).  The burden of doing 

so would be extraordinary.  At issue are approximately 9000 

documents, which the court has ordered catalogued “on a document-

by-document basis,” with “specific, non-boilerplate privilege 

descriptions.”  App., infra, 23a; see id. at 94a.  The White House 

has already produced a detailed privilege log for those documents 

that groups them into 66 separate categories and describes them 

“without revealing information [that is] itself privileged.”  Fed. 

R. Civ. P. 26(b)(5)(A)(ii); see App., infra, 92a, 94a.  White House 

attorneys and staff members spent “hundreds of hours” completing 

the initial version of that log and “hundreds” of additional hours 

supplementing it.  App., infra, 93a, 94a.  Creating a new, highly 

specific privilege log with 9000 individual entries would not only 

“require at least twice as much time,” id. at 94a-95a, but also 

“require the Executive Branch to bear the onus of critiquing the 

unacceptable discovery requests line by line,” Cheney, 542 U.S. at 

388 -- thereby “distract[ing] [the Executive Branch] from the 

energetic performance of its constitutional duties,” id. at 382. 

The burden imposed by the district court’s orders is all the 

more unwarranted given that the President himself, a subject of 
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the orders, is not even a proper defendant.  Respondents seek 

injunctive and declaratory relief -- neither of which is available 

against the President.  Although the district court recognized 

that the President could not be subject to injunctive relief, see 

App., infra, 55a-57a; Mississippi v. Johnson, 71 U.S. (4 Wall.) 

475, 501 (1867), the same separation-of-powers principles 

foreclose the issuance of a declaratory judgment against him.  See, 

e.g., Franklin v. Massachusetts, 505 U.S. 788, 827 (1992) (Scalia, 

J., concurring in part and concurring in the judgment) (“[W]e 

cannot issue a declaratory judgment against the President.”); Swan 

v. Clinton, 100 F.3d 973, 976 n.1 (D.C. Cir. 1996) (“[S]imilar 

considerations regarding a court’s power to issue [injunctive] 

relief against the President himself apply to [a] request for a 

declaratory judgment.”); Doe 2 v. Trump, No. 17-cv-1597, 2018 WL 

3736435, at *2-*4 (D.D.C. Aug. 6, 2018) (dismissing the President 

as a defendant in a similar suit). 

2. The district court’s order directing the government to 

“turn over those documents withheld solely under the deliberative 

process privilege,” App., infra, 23a, is likewise misguided.3  The 

deliberative process privilege is a form of executive privilege 

that protects from disclosure documents “reflecting advisory 

opinions, recommendations and deliberations comprising part of a 
                     

3 The district court’s directive that the government 
produce documents withheld solely under the deliberative process 
privilege appears to apply to the President as well.  For reasons 
already discussed, see pp. 24-32, supra, such discovery directed 
to the President is improper. 
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process by which governmental decisions and policies are 

formulated.”  NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 

(1975) (citation omitted).  The court determined that respondents’ 

need for the materials outweighed the government’s interest in 

nondisclosure.  App., infra, 19a-20a.  But the court’s finding of 

need was premised entirely on its prior ruling that “the Ban’s 

constitutionality ‘necessarily turns on facts related to 

Defendants’ deliberative process,’” id. at 19a (quoting id. at 

55a) -- a ruling that, as explained above, is currently under 

review in the court of appeals.  If that ruling is overturned on 

appeal, the basis for the court’s order will be eliminated. 

In any event, the district court clearly and indisputably 

erred in ordering wholesale disclosure of many thousands of 

documents in a page and a half of analysis.  App., infra, 19a-20a; 

see id. at 113a.  The court analyzed the documents en masse, rather 

than consider any particular document or subset of documents.  Id. 

at 19a-20a.  But just as application of “the deliberative process 

privilege is  * * *  dependent upon the individual document and 

the role it plays in the administrative process,” Coastal States 

Gas Corp. v. Department of Energy, 617 F.2d 854, 867 (D.C. Cir. 

1980), so too is the inquiry into whether the privilege has been 

overcome.  The court failed to recognize that respondents’ need 

for the materials and the government’s interest in nondisclosure 

will vary according to the type of document at issue. 
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Moreover, in assessing respondents’ need for the deliberative 

materials, the district court failed to acknowledge the voluminous 

discovery already in respondents’ possession.  The government has 

already responded to written interrogatories and produced over 

30,000 documents totaling roughly 150,000 pages, including a 

complete administrative record.  Respondents may also rely on 

depositions of numerous military officials taken in related 

litigation.  See D. Ct. Doc. 183 (Feb. 14, 2018).  Before ordering 

the production of many thousands of additional documents -- 

including White House documents not covered by the presidential 

communications privilege -- the court should have considered 

whether discovery of certain categories of privileged documents 

was still necessary. 

The district court also erred in dismissing concerns about 

the effects of disclosure as “mere speculation.”  App., infra, 

20a.  “The deliberative process privilege rests on the obvious 

realization that officials will not communicate candidly among 

themselves if each remark is a potential item of discovery and 

front page news.”  Department of the Interior v. Klamath Water 

Users Protective Ass’n, 532 U.S. 1, 8-9 (2001).  As one Defense 

Department official has averred, “release of [Defense Department] 

information protected by the deliberative process privilege would 

have a substantial and immediate chilling effect on policy 

deliberation and development within [the Department].”  App., 

infra, 116a-117a.  That is particularly so because the Department 
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made a “commitment” to those involved in “deliberations regarding 

the sensitive topic of transgender service” that it would keep 

their opinions “confidential[].”  Id. at 118a.  If the Department 

were forced to “breach” that commitment, it “would irreparably 

harm [the Department’s] ability to obtain candid and honest input 

on any subject in the future.”  Ibid. 

A few examples illustrate the highly sensitive nature of the 

documents at issue.  One document consists of “a lengthy memo from 

the Deputy Secretary of Defense” containing “candid advice” on 

“transgender policy,” accompanied by a “cover letter” on which the 

Secretary of Defense made “handwritten notes.”  App., infra, 113a.  

Another document is “a draft letter to the President, reflect[ing] 

the Secretary’s thoughts on the developing transgender policy.”  

Ibid.  And a third is an email from one senior Defense Department 

official to another, providing “a book of policy options” before 

the formulation of the Carter policy.  Ibid.  Despite the highly 

sensitive nature of these and similar documents, the district court 

considered them together with the many thousands of other documents 

at issue and ordered them all disclosed without the more focused 

analysis that the deliberative process privilege requires. 

3. The district court also clearly and indisputably erred 

in ordering the government to create the new privilege log and be 

ready to produce the deliberative materials by October 10.  App., 

infra, 2a.  That arbitrary deadline requires the government to 

take the steps necessary to comply with the court’s discovery 
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orders now -- before the court of appeals has even heard oral 

argument on the government’s mandamus petition. 

Absent a stay, the government will therefore be forced to 

bear the very burdens it sought to avoid by seeking mandamus relief 

in the first place.  To create the new privilege log and prepare 

the deliberative materials for disclosure by October 10, the 

Executive Branch will be forced to expend many hundreds of hours 

reviewing privileged and confidential material and redacting 

sensitive information unrelated to this litigation.  App., infra, 

94a-95a, 114a-116a.  And it will be forced to “bear the onus of 

critiquing the unacceptable discovery requests line by line” with 

“particularized objections” of executive privilege.  Cheney, 542 

U.S. at 388.  Such burdens “interfer[e] with a coequal branch’s 

ability to discharge its constitutional responsibilities,” raising 

the very separation-of-powers concerns identified in Cheney.  Id. 

at 382.  There is no valid reason to make the government endure 

such burdens between now and October 10, before the court of 

appeals (or this Court) has ruled on the government’s mandamus 

petition. 
 
B. The Government Has No Other Adequate Means To Attain 

Relief 

Absent mandamus relief, the district court’s orders will be 

effectively unreviewable on appeal from final judgment.  If the 

government is forced to comply with those orders, there will be no 

going back.  The Executive Branch will have devoted immense 
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resources to reviewing many thousands of privileged documents and 

communications, App., infra, 94a-95a, 113a-116a, and “critiquing 

the unacceptable discovery requests line by line,” Cheney,  

542 U.S. at 388.  The Executive will have also disclosed large 

amounts of privileged and confidential information, including in 

the new privilege log itself.  App., infra, 6a n.2, 23a.  The 

disclosure of those materials will have created “a substantial and 

immediate chilling effect on policy deliberation and development,” 

id. at 117a, and will have “irreparably harm[ed] [the Defense 

Department’s] ability to obtain candid and honest input on any 

subject in the future,” id. at 118a.  And the district court will 

have proceeded to “evaluate whether the [presidential 

communications] privilege applies” to thousands of White House 

communications, id. at 22a, producing precisely the sort of 

“constitutional confrontation” that Cheney admonished courts to 

avoid, 542 U.S. at 389 (citation omitted).  Those circumstances 

“remove this case from the category of ordinary discovery orders,” 

id. at 381, and render a writ of mandamus the only adequate means 

to obtain relief. 

C. Mandamus Relief Is Appropriate Under The Circumstances 

Although a writ of mandamus is extraordinary relief, this 

Court has explained that it is appropriately used “to confine an 

inferior court to a lawful exercise of its prescribed jurisdiction,” 

Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 (1943); “to prevent 

a lower court from interfering with a coequal branch’s ability to 
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discharge its constitutional responsibilities,” Cheney, 542 U.S. 

at 382; and to correct “particularly injurious or novel privilege 

ruling[s],” Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 110 

(2009).  The district court’s decision to intrude into the 

“confidentiality and autonomy” of the highest levels of the 

Executive Branch, Cheney, 542 U.S. at 389 -- even as a pending 

appeal may eliminate the basis for such an intrusion entirely -- 

satisfies each of those justifications for mandamus. 

III. THE BALANCE OF EQUITIES STRONGLY SUPPORTS A STAY 

A stay of the district court’s orders pending consideration 

of the government’s mandamus petition would cause no harm to 

respondents.  Respondents have already obtained a preliminary 

injunction requiring the government to keep in place the military 

policy that respondents prefer.  App., infra, 57a-58a.  Because 

that injunction fully protects respondents’ interests, a stay of 

discovery deadlines while the court of appeals (or this Court) 

considers the government’s mandamus petition would not injure 

respondents at all. 

The district court speculated that a stay could harm 

respondents by impairing their ability to prepare for a trial 

scheduled to start in April 2019.  App., infra, 9a.  But the need 

for a trial itself rests on the merits of the issues currently 

pending in the government’s preliminary-injunction appeal.  If the 

court of appeals (or this Court) does not agree that respondents’ 

claims “turn[] on facts related to [the government’s] deliberative 
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process,” id. at 55a; see id. at 53a, a trial would be unnecessary.  

In any event, there is nothing special about the current trial 

date.  If a stay caused respondents to need a few more months to 

prepare for trial, the district court could simply delay trial to 

give them additional time to prepare. 

By contrast, the absence of a stay would irreparably harm the 

government.  See pp. 36-37, supra.  As this Court has explained, 

“the public interest requires that a coequal branch of Government 

‘afford Presidential confidentiality the greatest protection 

consistent with the fair administration of justice,’ and give 

recognition to the paramount necessity of protecting the Executive 

Branch from vexatious litigation that might distract it from the 

energetic performance of its constitutional duties.”  Cheney, 542 

U.S. at 382 (citation omitted). 

That the district court has “extended” the “deadline for 

compliance,” App., infra, 1a, does not eliminate the need for a 

stay.  The government must still undertake all of the necessary 

“steps” to “comply” -- short of disclosure -- by October 10.  Id. 

at 2a.  Absent a stay, the Executive Branch will therefore be 

forced to endure the very burdens that it sought to avoid by 

seeking mandamus relief in the first place.  See pp. 35-36, supra.  

There is no justification for imposing such burdens on the 

Executive, particularly where, as here, a stay would cause no harm 

to respondents and the legal rulings underlying the court’s 

discovery orders are the subject of a pending appeal. 
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CONCLUSION 

 This Court should stay the district court’s July 27 and August 

20 orders pending the court of appeals’ disposition of the 

government’s petition for a writ of mandamus and any further 

proceedings in this Court.  Alternatively, the Court should construe 

this application as a petition for a writ of mandamus to the 

district court, and it should (1) vacate the orders and direct that 

court to grant the government’s motion for a protective order and 

deny respondents’ motion to compel or (2) at a minimum, stay the 

orders pending the court of appeals’ disposition of the government’s 

appeal of the district court’s preliminary injunction.  Should the 

Court decline to do any of the above, the government respectfully 

requests that this Court construe this application as a petition 

for a writ of certiorari before judgment has been rendered by the 

court of appeals in the mandamus proceedings, in the preliminary-

injunction appeal, or in both the mandamus proceedings and the 

preliminary-injunction appeal, and that it stay the district 

court’s orders pending disposition of the petition and any further 

proceedings in this Court.  The government also requests that this 

Court enter an administrative stay pending its consideration of 

this stay application. 

Respectfully submitted. 

 
NOEL J. FRANCISCO 
  Solicitor General 
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