
 

 

EXHIBIT 111 

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 1 of 199 PageID #: 15040



Super Rewards 
a  Part of  1111.0 

adknowledge  k  

Reach and Engage Millions of Consumers through Virtual Currency Platforms 

adknowlc 

Advertising Presentation February 2010 

CONFIDENTIAL SR00181662 

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 2 of 199 PageID #: 15041



Cut-and Paste Rewards Page 
XML Feed also Available 

Direct CPA Mobile Custom 
Payment Offers Offers Offers 

Optimization Algorithm 
User and Application-Lem!  Targeting 

Demographic Geo Behavioral Social 
Targeting Taigetingi Targeting Targeting 

Currency 24/7 Customer Transparent 
FulMlment Service Reporting 

 

Introduction to Super Rewar•s 

 

Virtual Currency Platform 

r 

  

Social Applications 

Facebook, Mysoace 
Standalo"e Site, Vi.t.,a1 War d 

  

Merchants 

Websita, Email, 
Micro-Currency 

• Super Rewards provides the leading 
virtual currency monetization 
platform for publishers and online 
communities. 

• Platform provides a full spectrum of 
transaction options for users to 
purchase or earn their virtual goods 
from any application, game or site. 

• Over 4,000 CPA (cost per action) 
offers are dynamically targeted to 
maximize conversion rates and to 
generate revenues for our publishers 
and advertisers. 
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MAIN MENU SOCIALIZE JOBS BANK HOUSE MOM FIGHT GLAMj SPAT MY HOUSE IMY7S1 MY STYLE CATWALK fiIN ROWD ? 

Socialize Welcome to Campus'  Socialize  to gain popularity and level up! 

Do an Event to 
gain influence and 

11
level up! 

Do an event 

f 

SOCIALIZE MY STYLE JOB 
Shut Vow Ruff Raid Your Closet Support Your Lifestyle 

Announcement 

Cr:tam) 

 Look out for exclusive 

Valentine's Day gifts 

starting Monday... 

Collect all 5 for a sweet 

prize! 

Visit the  official Woe  for news, polls, 

and updates! 

i J4 

GLAM 
Sop You Drop 

Live News and Broadcasts 

Applications aN„...itEnD fo, Bookmark Sorority Life 

0 
• Invite 

CIO Points Shareholders 

26  
Buy 

Cash 

--"r 

 

$68,000,000 
.

1111 

 Net Worth 
'N. S71,000,000 

How To 
Invite Friends 

Top Tycoon 
• S1,043,722,000,000 

.ill Selling  1  kern!!! 

Mr, 

High Risk Tycoon 
Y• 02,937,712,000,000 

AV  Selling 1 Item!!! 

**- sail Super Tycoon 
•• $2,830,445,000,000 

Selling S kerns!!! 

A Tvr-nnNI 
Buy Low, Sell High 

Build the RICHEST Empire! 

Buy CEO Points and Tycoon Dollars Each $1,000,000 gives you 1 CEO Point. 

Use Spare Change to directly support Be A Tycoon 
GET CEO POINTS AND TYCOON DOLLARS INSTANTLY! 

spare 
change 

   

470 Million Tycoon Dollars for no 
x1  4 

  

PayPal VISA OE 17.11 ■ 

 

CEO Points: 26 

Profit Doubler 

Double the profit of 1 trade 

Presence of Super Rewards within Social Networks 

   

Super Rewards is present on all major social media networks including: 

facebook 

  

myspigr?„  

 

eoo 

 

otriendster orku 

        

Super Rewards has partnerships with the top social media applications whereby traffic is generated. Applications (app) 
within these networks use virtual currency as a means to engage the user in advancing their progress within the app. 

CEO Powers Rare Auctions 

CEO Decisions 
Complete offers below to earn CEO Points. Use CEO Points to wield executive power to enhance your Empire. 

My Money Buy! My Empire Influence Tycoons Cartels Lounge 
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7 favor points 

Purchase or Earn Virtual Currency through Super Rewards 

CATEGORIES: All I Free 

fog  Attention Women: Your Opinion Counts 
Take this survey and influence the products and services of tomorrow. 
No purchase required to receive favor points 

favor points awarded when you successfully complete the survey. join the panel and confirm your email address. 
Completes are updated on a 15 minute delay. Minimum requirements include being female over 25 years of age and in a 
steady relationship. Please note, not everyone will qualify for this survey. 

Do You Live in Alberta, Saskatchewan or Manitoba? Take our Survey for 
extra favor points 
Participate in a study about milk/juice/water drinking habits for residents of Alberta. Saskatchewan, and 
Manitoba. 
favor points awarded when you successfully complete the survey. Completes are updated on a 15 minute delay. 
Minimum requirements include being between 13-17 years of age and residing in Alberta, Saskatchewan, or Manitoba. 

0111  Canada Talk Now: Exprimez vos opinions. 
Canada Talk Now est un reseau de personnes canadiennes qui font une difference. Les membres participent a 
une vaste gamme de sondages en ligne partagent leurs opinions et leurs preferences sur un grand &entail de 
sujets, tout en gagnant des recompenses! 
No purchase required to receive favor points 

Pour les favor points. inscrivez-vous avec votre adresse e-mail et votre mot de passe. et  confirmer votre inscription par 
email. II pent y avoir un delai de 15 minutes. 

..-Columbia House has the best DVD's, Blu Ray's, music and Video Games 
Get hot pre orders, new releases.  blu  rays all right here. Great selection of movies, TV programs, video games 
for your home entertainment system' 
Purchase required to receive favor points 

'a,o' pcl—s a.,.arded when y .if Columbia house's online shopping cart. Offer reports on a 15 minute 
delay.  

00  Play free games all in one toolbar with IWON. 
By downloading this completely free toolbar you will have the opportunity to play puzzle anc arcade games 
with thousands of amazing prizes for free! You could win up to 1 million dollars! Try IWON today! 

Users Purchase 

credits using 

direct payment 

options through 

the SR platform 

adknowlc 

1111111111111. 

111106..1 60 favor points for 510.00 USD (S10.73 CAD) Buy favor points 

PayPal SOPIAL paywitti spare*. Parrent 
r  

PrIC:1011 j G 'LD  J  mobile change 
your home Charge PayPal • Credit Amazon • PayPal • Charge your PayPal • Credit Charge your 

Card Google phone Card * Game Card phone phone 

  

More Payment Options 

Complete Offers and Earn Favor Points: Get Instant Email Notification for your points View Offer Status 

 

   

Users choose a 

selection 

of offers in 

exchange for 

virtual currency 

16 favor points 

8 favor points 

5 favor points 

97 favor points 

CONFIDENTIAL SR00181665 

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 5 of 199 PageID #: 15044



Buying e rics an 

Offers are ranked on an Effective Earnings Per Impression (eCPM) basis within each 

category (taking into account CPA pricing, click through rates and conversion rates) 

and optimized on an application and user level 

Sears Canada has great deals of the day for you. 
vlillion —ycoon Dollars awarcec when you  make a minimum purchase of S50 with a valid  credit card.  Offer reports 79 

on a 15 minute delay. 

SoCal inspired guys clothing, girls clothing & 
Million Tycoon Dollars awarded when yc 

delay. 

Start Trading Forex now with eToro- the ultir 
4Million Tycoon Dollars awarded upon reg 

15 minute delay. 

Pick products from the best brands including Levis. Paula Deen, Roots, Fishe- 
Price etc. Over 35.000 croduc:s to choose from. 
Purchase required to receive Million Tycoon Dollars 

Million Tycoon Dollars awarded when you make a minimum purchase of 
$50 with a valid credit card. Offer reports on a 15 minute delay. 425 

CPA OPTIONS 

Per Lead (brochure request/newsletter/application) 

Per Sale (depositing player/direct purchase/subscription) 

Per Other Action (download/install/view) 

adknowlc 
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Consistently providing top quality offers to users while enabling demographic, geographic, behavioral, 

contextual and social targeting using social network data plus data shared from advertising partners 

Offer Categories Include: 

•Books/Media 
•Entertainment/Travel 
•Finance and Insurance 
•Interactive Surveys 

*Online Services/Web Tools 
•Shopping/Retail Offers 

•Telecommunications 

adknowlc 

NETRIX
ii DISCOVER 

Sears 

*a-0# 

at&t 
 Opiniel and re)) 

nielsen 
SE 

web. 

Current Advertisers: 

Harmony 

DIRECTT 

Ci)qubleday 

Inventory of over 4,000 Targeted Offers 
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Pairing the right offer to the right user demographic is key to both advertiser and publisher profitability 

Virtual Goods Purchasers in Social Games Virtual Goods Audience vs Social Network 
Audience Overall 

Source: Inside Virtual Goods, Jan 2010 

adknowlc 
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US Virtual Goods Market Size Estimates 

2009 - 2010 

■2009 (M) • 2010 (M) 

$900 

$800 —Z  

$700 

$600 

$500 

$400 

$300 

$200 

$100 

$-  

Social Networks, Casual MMOs Free to Play Emerging Areas 

Apps and Games and Virtual MMOs and 

Worlds Hardcore Games 

I 

 

Growing Revenues across Virtual Currency Channel 

 

"Virtual good sales hit $ 

billion in 2009 as social 

games pay off big." 

Venture Beat Oct 2009 

adknowlc 
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The Advantages of Super Rewards 

• Innovative lead / customer acquisition channel 

• One of few proven ways to market to critical young adult demographic focused on social media / gaming 

• Ability to drive significant volume of traffic with broad global reach 

• Powerful demographic, behavioral, and geographic targeting 

• "Soft-incentivization" of users through virtual points maintains lead quality versus free goods / cash back 

• Platform optimization on both application and user level 

• Campaign optimization on the advertiser side through test campaigns / trial and error 

• Super Rewards team with extensive web, social networking, gaming and CPA experience 

adknowlc 
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Super Rewards Contact Information 

New York Office: 

41 East llth Street 

10th Floor, Suite 63 

New York City, NY 10003-4602 

San Francisco Area Office: sr adteam@adknowledge.com  
111 Anza Blvd., Suite 115 

Burlingame, CA 94010 

Vancouver Office: 

52A Powell St., Suite 200 

Vancouver, BC V6A I E7 

adknowlc 
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Game Payments Page 1 of 5 

facebock for developers' Products Docs Tools & Support News Case Studies Log In 

All Dots Docs / Gorse Payments / On This Page 

Game Payments 

Taking Payments 

Fulfillment 

Advanced Payments 

Webhooks 

Testing 

Reports 

Reference 

Game Payments 
Easily accept payments in your game on Facebook. 

Facebook Payments is available internationally and supports 80+ payment methods in 55+ currencies. By 

implementing a pricing strategy tailored to regional markets, developers can optimize the performance of their 

business and create a native feeling user checkout experience. 

People can feel comfortable storing their payment information with Facebook and buying with their 

credentials. Facebook takes steps to ensure the payment experience is safe, secure and trustworthy. 

Facebook's Payments allows developers complete flexibility to price goods in any region specific local 

currency, at arbitrary price-points. This system simplifies the purchase experience for costumers, improves 

the performance of the payment flow, and makes it easier for developers to price virtual goods for a global 

audience. Check out our Developer Payment Support Service to learn how Facebook supports developers. 

• For a technical outline of the product, see Taking Payments for Games] 

• Also available is a series of 7 videos, which couple the guide linked above. Please see this playlist of 

the videos. 

• For a complete set of policies and requirements to accept payments, please read the Payments Terms 

document (/policy/payments_tenns) 

Great Experience 

The Payment Dialog 

   

On Facebook, payments are handled via the Pay Dialog, which is rendered as an 
overlay over your game. Developers integrating this dialog enable their players to pay 

for virtual items or currency via a variety of payment methods, including credit-card. 

PayPal and mobile carrier billing. 

   

   

 

X ✓  

 

      

Give Feedback English (OG) Espahci Francais (France) •t( 4;l ()yr POIIIIQUeS (Brasil) italiano 

https://developers.facebook.com/does/games_payments 9/26/2016 
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Payment Dialog 

Game Payments Page 2 of 5 

All Docs 

Game Payments 

taking Payments 

Fulfillment 

Advanced Payments 

Webhooks 

Testing 

Reports 

Reference 

Paying with Different Methods 

Facebook payments will always display prices in the player's preferred currency, customizing the experience 

for people all over the world. 

Credit Cards If a player chooses to purchase with a credit card, and they have 

previously purchased on Facebook with a credit card, they are given the option to 

continue with their previous credit card details. For the case where the player wishes to 
purchase with a credit card, but does not have one on file with Facebook, the flow will 

allow them to enter new credit card details. 

PayPal. If a player chooses to pay through a Paypal account, and already have their 

PayPal details on file with Facebook, they will see their email below the PayPal option. 
Once they click okay, their email address will be automatically entered into the Paypal 

login window. If the costumer elects to use their Paynel account, but does not have one 

associated with Facebook already, they will first have an option to associate their 
account first. 

Mobile: In most regions, people can additionally choose to pay via their mobile carder, 
where the charge will appear as part of their monthly carrier bill, either via a direct 

charge or via SMS. If the costumer has not previously entered mobile details with 
Facebook, they will be prompted to enter that information before the transaction can 

continue. In order to confirm the mobile is valid, a code will be sent via SMS to the 

number provided. 

Alternate Payment Methods. We also support altemate payment methods such as 

$

Western Union and MoneyGram which vary from country to country. You can find more 

information on what alternate payment methods are supported in each country here. 

Facebook Game Cards. Game Cards are available In over 20 countries and In 

approximately 130,000 retail locations worldwide. They enable players to redeem a 

Game Card for an equivalent Facebook stored balance which can be used to purchase 

in-game currency and goods. 

Payments Features 

Glue Feedback English (US) Espanol Francais (France) .PSECCA) Wr Ponucedis (Brasil) Saban° 

https://developers.facebook.com/docs/games_payments 9/26/2016 
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Game Payments Page 3 of 5 

Easy Integration 

Developers who use our Graph API and Dialogs will already be familiar with our 

All Docs Payme&YFrIglitiage 

Support for Virtual Currencies and Items 

There are two common product offerings that developers make available within their 
app store, both of which are supported by the payments system. 

The most common model is for developers to sell their own in-app virtual currency, such 
as 'coins', through our payments system. This currency can then be used within the 

game in exchange for virtual goods. Alternatively, you may choose to sell individual, 
discrete products in your game at a set price. A simple example of this approach might 

be offering a 'starter pack', which contains a number of goods at a discounted price. 

Pricing Items in Specific Currencies 

Items may be priced specifically in different currencies, enabling full flexibility with 

pricing strategies across multiple regions. The ability to provide a price for the item in 

multiple currencies means you have complete flexibility to target each region with 
different pricing strategies, and specify appropriately rounded prices that costumers are 

familiar seeing. If you do not define a price point for a particular local currency, people 

who select that specific currency will have their price automatically calculated based 

upon the current exchange rate between the first currency you specify and that target 
currency. 

This architecture provides the flexibility to price goods appropriate to each region in 
which you're selling, but gives the assurance that if you do not provide specific pricing 

detail for a given region, Facebook will generate and charge an appropriate price for 
you. 

Static and Dynamic Pricing 

The simplest method for pricing a product is Static Pricing. You specify a fixed price for 
the item in any number of local currencies. Specifying the price up-front allows 

Facebook to cache the pricing data, enabling the ability to instantly [display the Pay 

DialoglVdocs/games_payments/taking payments). 

Items can also be priced dynamically, allowing for more control over pricing in real time. 

A common example of this feature is when implementing a flash sale, where you 

temporarily reduce the cost of items within your app by a small percentage or when NB 

testing different price-points to optimize conversion. Alternatively, it can be valuable to 
price goods specifically to individual players, allowing you to implement loyalty 

discounts. 

Secure Fulfillment of Purchases 

Facebook has streamlined the order fulfillment process to avoid all blocking requests 

required before the pay dialog is closed and a purchase completed. This makes the 

user experience of purchasing a virtual item more efficient, leading to higher conversion 

rates. 

There are two primary methods through which you are notified of the outcome of the 

purchase, and a further method by which you can verify any payment information. First, 

Facebook will return details of the order via a JavaScript callback. At the same time, 
Facebook will issue a webhook update notifying the developer that a new order has 

completed Also, at any time, the transaction's •,-• , • - : can be used to verity 

FrilialsitfoesairanSettietevia tler,GrapriikPIA enrasa) Italians 

Game Payments 

raking Payments 

Fulfillment 

Advanced Payments 

VVebhooks 

Testing 

Reports 

Reference 
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https://developers.facebook.com/docs/gamespayments 9/26/2016 

SR00259083 

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 15 of 199 PageID #: 15054



Game Payments Page 4 of 5 

More details around fulfillment can be found in the payments fulfillment documentation. 

All Docs Doss / Game Payments /  On This Page 
Subscriptions 

Game Payments 

Taking Payments 

Fulfillment 

Advanced Payments 

Webhooks 

Testing 

Reports 

Reference 

Expand beyond one-time payments with a new, recurring revenue stream from 

subscriptions. Entice new subscribers with a free trial and offer the renewal cycle that 
works for your game, whether that's weekly, monthly, or another time period. Game 

developers offering subscriptions have grown incremental revenue and increased 

engagement in their games. 

Find out more: Subscriptions overview and best practices 

Payer Promotions 

The Payer Promotion dialog helps bring more payers to your game, by encouraging 

players to make their first purchase. Facebook sponsors this feature, enabling you to 
offer certain people a discount on your game's virtual currency or items. 

Payer Conversion Tools 

Specific features for mobile payments help you optimize your pricing and payment 

experience for people who want to charge purchases to their mobile phone bill. 

Payments Offers 

You can enable players to earn virtual currency by directly integrating with TrialPay for 

offers. A direct integration with TrialPay will allow for quicker load times, more specific 
reporting and easier troubleshooting than before. For more information about offering 
reward based advertising, please visit TrialPay's Facebook Developer Center. 

Game Cards 

Facebook Game Cards are a popular way of purchasing items within games. In addition 

to redeeming the value of a Game Card via the Facebook Game Card website, 

developers can also opt to offer their own in-app redemption flow. This enables players 
to directly redeem the full value of any Facebook Game Card straight into a game's in-
app currency. 

In-game Gifting 

Gifting in games presents a huge opportunity for you to grow your audience and 

increase your revenue. Letting your players buy premium gifts for other players is a 

powerful way to drive engagement and retention and increase your revenue. Players 

can choose the gifts they want to send and say thanks to people who give them gifts. 

Desktop Ads For Virtual Items and Currencies 

Desktop engagement ads area great way to bring back players of your game or app. 

X 

You can create virtual good offers which appear on the News Feed or the right hand 

column, with a dear call to action. I his allows your existing players to buy content and 
Give Feedback Epee iuS) Espanol Fergerethanted tot-y011tealne.after tPlefgatepletei the paanbase flow. 

https://developers.facebook.com/docs/games_payments 9/26/2016 

SR00259084 

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 16 of 199 PageID #: 15055

alygreenberg
Highlight

alygreenberg
Highlight

alygreenberg
Highlight



Game Payments Page 5 of 5 

Find out more: Desktop App Ads for Virtual Goods 

All Does Docs / Game Payments / On This Page 

Getting Started 
Game Payments 

Taking Payments 

Fulfillment 

Advanced Payments 

Webhooks 

Testing 

Reports 

Reference 

Developers can start integrating with Facebook Payments right away. 

• For a technical walkthrough of the product, see Facebook Payments - Implementation Guide. 

• Also available is a series of videos, which couple the guide linked above. Please see this playlist of the 

videos. 

• To submit a question or provide feedback to the Facebook Developer Support Team, please click here. 

Like 164 E=I 

Give Feedback English (US) Espanol Francais (France) ‘PY(Z13) r Portugues (Brasil) Italians 
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Zuckerberg 2007 f8 Keynote Transcript 1FB 04807701

Speaker Remarks

Mark Zuckerberg: Today. Together. We're going to start a movement. Welcome to
F8.

At Facebook we're pushing to make the world a more open place.
And we do this by building things that help people use their real
connections to share information more effectively.

We've already built a handful of applications to do this. Like
Photos, Groups, Events. But imagine all the things we're gonna
be able to build together.

We're here to unveil the next evolution of Facebook Platform.
And we're announcing a completely new way of using these
connections. This is a big day for Facebook. And we hope it's a
big day for you too.

Some of you may have read about us in the Wall St. Journal earlier
this week. If only they knew everything we were gonna announce
today. We have some great news for you today. Let's start with
some of the things we've done recently.

We've always thought that Facebook is a tool that everyone in the
world could use. Everyone has friends, acquaintances,
connections and through these connections you really get a lot of
information and really come to understand your world.

Almost a year ago, when we were first discussing how to let
everyone in the world into Facebook, I remember someone said to
me, "Mark, we already have nearly every college student in the
U.S. on Facebook. It's incredible that we were even able to do
that, but no one gets a second trick like that."

Well, let's take a look at how we did.

We now have more than 24 million active users on Facebook. We
count people who've been active within the last 30 days because
it's real users that count here. When we first launched open
registration, we were growing at a rate of about 15,000 users a
day. Now we're growing at more than 100,000 new users a day.
That's adding the size of San Francisco, once a week.

We're growing at a rate of 3% a week. Three percent a week. So
if you do the math, that means that we're just about tripling every
year and we're doubling just about once every six months. So,

1
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Speaker Remarks

sorry...growing by 300 %. Quadrupling every year.

So who are all these new users?

Our fastest growing demographic are people ages 25 and up. 25
and up. That's new for us. We continue to grow very quickly in
high school and, now that everybody can sign up, we're growing
very quickly internationally as well. We have a lot of people in
the UK, Canada - we have about 10% of the population of Canada
on Facebook. These are 24 million real people with real
connections in different demographics all over the world.

As a matter of fact, for the first time ever, back in November,
more than 50% of our users were outside of college. Now, today,
more than 60% of our users are outside of college. And if we
continue growing at our current rate, then by the end of 2007,
we'll have more than 50 million active users on Facebook; and
more than 75% of them will be outside of college.

The stuff that I think is the most interesting about our growth is
that we continue to have more than 50% of our users come back to
the site every day. That's 50% every day. It's an unprecedented
rate in the industry. As far as we know, there is no other social
networking site that even has 15% of its users come back to the
site every day. That's less than a third of our rate. So that means
that even if another site had three times as many users as we have,
we would still have more people using our site every day.

Open Registration was a big change to the core of Facebook. At
around the time that we launched it, we also launched something
else called Newsfeed. Newsfeed is a personalized news ticker
which we continuously publish for all of our users on Facebook.
It analyzes all of the information available to each user and it
actually computes what's going to be the most interesting piece of
information then publishes a little story for them.

So, the result of that is that now, when any user logs into
Facebook, they'll see all the information that's most interesting to
them right there on their homepage.

Newsfeed got off to a bit of a rocky start. Because we did a very
poor job of explaining to our users exactly how it worked. Our
users asked for some more controls; we gave those to them, and
now our users love Newsfeed. They love it.

And the hidden story here is that as soon as we launched

2
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Speaker Remarks

Newsfeed, and put all of that interesting information on their
homepage, engagement shot through the roof Let's take a look at
the stats.

Today we're doing more than 40 billion page views a month. 40
billion. That's more than 1,500 page views per user and more than
50 pages per user every day. Facebook is the sixth most trafficked
site in the U.S. We recently passed eBay in traffic, and we're
working on passing Google now, too.

So what are all of these people doing on the site?

They're using all the applications that we've built. At Facebook,
we differentiate between the core of the site and the applications
that people actually use.

The applications are things like Photos, Groups, Notes and Events.
They basically - they plug into the different parts of the core of
the site like Facebook Profiles and Newsfeed. And, most
importantly, they use all of the real connections that people have
in order to help people share information more effectively.

Let's take a look at some of our applications.

Our Photos application is the Number One most trafficked photos
application on the web. It actually has twice as much traffic as
every other photo site on the internet combined. And it's not like
there's no good photos applications out there. You know, the
Number Two up there, Photobucket, was just acquired a couple of
weeks ago for $250 million. But our Photos application is
incredibly simple. It's actually so simple that it's missing some
pretty important features. We don't offer high- resolution storage.
There's no high- resolution printing. And, until a couple of months
ago, you couldn't even reorder the photos in a photo album once
you uploaded them.

So, how did our Photos application become the Number One
photo site on the internet?

It's because it had access to people's real connections and it could
use that information to help people share information more
effectively. And that trumped all of the other features. All
someone has to do is upload a photo album once, and all of their
friends get access to that information immediately.

Our Events application has a similar story. A few of our engineers
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built it a long time ago and we haven't really even modified it
much since then. But still, there are three times more people
invited to events through our Events application than there are
through Evite. And Evite is an application - is a company -
whose only product is an events application. So they're focused
on it completely.

So how do these incredibly simple applications become the most
used in their class? How does this happen?

It's because of the social graph. And this is the base of
connections that we - all of our applications are built on top of.
People share information through their friends and the people
around them in the world. So what we've done on Facebook, is
we've constructed a graph of all these real social connections that
people have and we use that to help people share information more
effectively online, the same way they do in the real world, using
the same connections.

The Social Graph is the network of connections through which
people share information and communicate. And here's how the
Social Graph works on Facebook.

We can start with a single Blue Guy. Now this guy can go ahead
and he can create a profile for himself, if he'd like, to represent his
identity and have' a place to store his media. But what's
interesting here isn't a single person, but a relationship. So let's
go ahead and add one of his friends.

Now we have two people and they both know each other. And
they can communicate off -line if one of them picks up the phone
to call the other or if they take some time to hang out, or if they
randomly bump into each other - but these methods are all
synchronous. So they're kind of inefficient. In order for them to
work, both people have to be paying attention to each other at the
same time.

There's a better way to do this. And on Facebook, it's simple.

These people can read each other's profiles any time they want to
see new information about each other. They can do that any time.
They can look at each other's media and they can send each
other's messages any time they want. On Facebook, these real
connections become more efficient and people get more value out
of all of their relationships.
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Now, where Facebook really excels is in helping people keep up
with all of their connections at the same time. All the Blue Guy
needs to do is upload a photo album once and all of his friends get
it immediately. And if any of them changes any of their
information or adds anything new, then he can get that
immediately. Using real connections to route information,
Facebook is able to make all of these connections more efficient
and help people get more value out of all of their relationships at
the same time.

So if we continue expanding this graph, you'll see that what we're
building is a massive network of real connections between people
through which information can flow more efficiently than it really
ever has in the past. This is the Social Graph, and it's changing
the way the world works.

It's making the cost of communication between people so low that
now information can flow between people through networks faster
than it could ever be pushed out by a few big companies. We're at
a time in history when more information is available and people
are more connected than at any other time in the past. And the
Social Graph is at the center of that.

So as we get to scale, networks like this actually operate in some
interesting ways.

For example, every new person who joins the network adds value
for every other person, even if they're not connected directly. And
here's how it works.

Let's say we add someone who's not directly connected to the
Blue Guy in the center. Now that person comes and they have
their real connections and those connections are providing value
for both people. So that means that now this person's friend is
going to be more active and have more information shared with
him on the site and they're actually going to share more
information in turn. So if they're sharing more information, then
the Blue Guy in the center is going to be getting more information,
and he's going to directly benefit from this new person being on
the site. He may not perceive it to be that way, but that's what's
happening.

And this is just one path. If we trace all of the different ways
through this new person adding the site affects connections on the
site, it looks something like this.
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So as Facebook adds more and more real people, with real
connections, it continues growing and becoming more useful at an
increasing rate,. So we have this powerful network of connections
and it's growing really quickly.

So what are we going to do with it? We're going to use it to
spread information. Spread information.

We found that we can actually make information spread through
the Social Graph. And here's how: If we can build an application
so that for every person who uses it they get more than one of their
friends to use the same application, then that application will
actually spread exponentially through the Social Graph. And
here's an example of that.

Recently, some people on Facebook have been using the Groups
application in order to organize support for political candidates.
They go and they create a Group. It's simple. And then they go
and they invite some of their friends to join that Group. Offline
they may have had to create a club and bug some of their friends
to join the club, but this is way more efficient. So now all they
need to do is select the people they want to invite and done.

Those people get an invite, and some of them can join, and for
those who join it goes into their profile and maybe a Newsfeed
story gets published for their friends, some of them see it and they
join, and it just continues spreading like that. And this is how we
end up with these groups on Facebook that have hundreds of
thousands of members that are being used to organize political
rallies.

Both the Group and the Group's application spread exponentially
through the Social Graph.

Now - and this is an important point - because of this Group,
people are actually more likely to be using the Groups application
for all different things. So it's not just this Group that's spread,
it's the entire Groups application.

Let's take a look at another example. Because most of the time,
people aren't trying to spread information through the whole
Social Graph. All they want to do is share information with a
specific set of people. And this is the case with our Photos
application. So I'm going to use an example from myself here. I
can go ahead and I can upload a photo of myself and Dustin and
D'Angelo and I can put that in my profile and I can say, you
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know, "I don 't want everyone to be able to see this. I just want my
friends and other people who work at Facebook to be able to see
this photo."

So it goes in my profile and those people can see it.

Now, I can also go ahead and tag Dustin. And tag D'Angelo.
And then it goes in their profiles as well and their friends who
have access to see it through the privacy settings that I've set up
will also get it. So it's not just the photo that spread, it's the whole
Photos application. And everyone who saw this photo is now
more likely to use the Photos application, so it spreads on
Facebook.

So that's the Social Graph. Real people with real connections,
spreading information through a massive network.

The Social Graph is the reason Facebook works.

Every once in a while, a platform comes along that makes it
possible to build a completely new type of application. This
happens when someone realizes that there's more value in letting
other people build on top of the base they've built than they could
ever possibly create on their own. This creates new opportunities
for everyone and sometimes it even starts new industries.

When the first operating systems were built for computers, people
were already trying to build programs. They just had to interface
directly with the hardware themselves. And the operating system
solved this problem. But it didn't just enable desktop applications,
it started the entire software industry.

When the first browsers were built for the Web, people were
already trying to build programs for the Internet, but they had to
interface with all of these services directly themselves. The
browser solved that problem. But it didn't just enable web
applications; it kicked off the entire internet industry.

We've spent some time talking about two different things today:
the Social Graph and our applications. The Social Graph is our
base, and we've constructed a framework that's completely
optimized for building social applications inside of Facebook.

And we believe that there's more value in letting other people
develop on top of our base than we could ever possibly create on
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our own.

And now, as the first platform is built for the Social Graph, we can
look around and we can see that people are already building social
applications. They just need to try to interface and reconstruct the
whole social graph themselves in order to do that.

Facebook Platform is going to solve that problem. And it's not
just going to enable people to build social applications; it's going
to make it so that developers worldwide can do completely new
things. Right now, social networks are closed platforms and today
we're going to end that.

With this evolution of Facebook Platform, any developer
worldwide is going to be able to build full applications on top of
the Social Graph inside of the Facebook framework. So how are
we going to do this?

Today we're announcing three completely new pieces of Facebook
Platform:

Deep Integration into the Facebook site;

Mass distribution through the Social Graph; and

A new business opportunity.

Deep integration. Mass Distribution. And a new business
opportunity.

Three new pieces.

Let's take a look at all the different ways that an application might
waist to integrate into Facebook.

In the profile, applications typically have a box. Now, between
the Facebook API, which was the first piece of platform that we
launched back in August, and the Profile Box, Facebook Platform
is already more powerful than any other widget system or social
networking integration ever created. And that's just the most
obvious piece. Applications are also probably going to want to
integrate into the profile actions menu. They may want to put
something into the application switcher in the top right hand
corner there. That's a piece of navigation that our users use to get
through all of the user's content very easily. And applications
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may want to publish stories into a user's mini -feed.

And this just the profile. And these are full social applications.
So, of course, if an applications wants, it's going to be able to have
an element over in the left NAV there, and if a user clicks on that,
then it's going to take the user to whole pages from that
application. These are called Canvas Pages. And in a lot of ways
the Canvas is the part of Facebook Platform that really makes
these full applications. Your application can have anything they
want on these pages. They can be generated dynamically. And
you can have as many of them as you want.

And then of course, applications may want to send users requests
to ask them to accept and reject different things. Like, for
example, our Events applications asks people to confirm invites to
events. Or you may want to publish stories in Newsfeed. So
we're actually enabling people to publish three different types of
stories in Newsfeed. Or you may want to notify users about
certain things. You may want to send a user a message. We've
even enabled people to embed different types of content inside of
messages. But we'll get to all of these things in a bit when we
discuss distribution through the Social Graph.

So these are already most of the hooks that you're going to need to
build most of the applications we've already built. One theme
you're going to find with Facebook Platform is that we've worked
really hard to bring the new applications you guys are going to
build into parity with the ones that we've already developed.

We don't want any of your new applications to be second class
citizens in our environment; so we've had to make a few changes
to the way the site works. For example, now users can add and
remove any applications they want. They can go ahead and
remove the applications that we already have for them. And they
can go ahead and add new ones if they'd like.

So let's go see how a user would experience this new world.

Cool. It's working.

So now that I can add and remove any application, I'm going to
start by just going ahead and removing this Notes application.

So now as you can see, it's no longer in my left NAV. It's not
going to be in my profile anymore. And in order to, you know, to
get it back, I can go and you'll notice that it's still in my friends'
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profiles. Or in other people's profiles because they have the
application installed. And I can just go ahead and add it back. So
now I have it. It's back there in my left NAV. I can go to my
profile and it's there at the bottom. Now, let's say I don't want the
Notes application to be at the bottom. Now, it's in parity with all
of the other applications, so all I need to do is go ahead and drag it
up to where I want it to be and it can go there. Or, let's say I don't
want it to take up so much space. I can just, you know, go ahead
and drag it over to the side and done. All of these things are
supported.

Now, what really makes this a full application isn't just this box in
the Profile or the fact that it's in the App switcher over here; but
the fact that I can click in this NAV and go to full pages that are
developed by this application. So I can just go ahead and write a
new note. Okay.

Now, something that's important is that these pages know who is
using the site. This sounds simple, but they have knowledge of
who is using the site, and that means that they can automatically
generate pages dynamically for that user. So, for example, if I
want to tag people in this notes and let's say I want to go ahead
and tag D'Angelo, tag Dustin - I'm pretty sure they're here. I can
go ahead and do that. And then I can go and publish this. And it
knows where to save it because it knows who I am. And now let's
say I don't really use Notes that often, I don't really want to
remove it but I don't want it to take out my central NAV space, I
can just go ahead and drag it down there. And we're good. Cool.

So that's how an application might work in this new world. So
how does this work?

These are full social applications and they're already in parity with
the applications we already have. So let's start off with how these
applications get access to information.

These applications use the same Facebook API that we launched
back in August to get access to users' information. And it works
in exactly the same way. If a user grants permission to an
application, then that application's going to be able to see some
information from them. And that information includes a little bit
of information from their profiles - these fields - some
information from their friends' profiles, and even some
information from the other applications that they've added to their
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account.

Now, a user has to grant permission to give an application this
information. And they can do that by adding the application to
their account like you just saw me do with Notes. Or if they go to
a friend's profile and there's an application that one of their
friends has added, then they can just go ahead an authorize that
application to use their information if they want to play with that
application. But at Facebook of course, we believe that our users
should have complete control of their information, so anyone can
opt out of any application at any time. It's not a problem.

So that's how these applications deal with information.

We've created some new hooks; new simple APIs for a lot of the
simple integrations - like integrating into the navigation. And for
some of the more complicated parts we've created a simple
markup language that we're calling Facebook Markup. It's
basically html with a few Facebook -specific tags that we've
inserted in there for you. So let's take a look at it.

For the Profile, all you need to do is send us a string of Facebook
Markup, which you can update at any time, and we'll take care of
the rest for you. We'll serve it for you.

There are a few features of the Markup that I' d like to share with
you. The Markup is semi -dynamic. So, you can get a few - there
are a few tags to display different information about users like a
name and a link to their profile for example. And you can do that
straight through the Markup without having to make any API
calls. And the tags look like this. Simple.

There's also a conditional privacy tag. So if you only want certain
information to be shown to people who should be able to see it,
then you just insert this tag. And, you know, you don't have to
worry about privacy. We'll take care of it for you. Just insert this
tag.

This is a fun one. We're going to serve your images for you. All
you need to do is use the normal image tag that you would in html,
and we'll go to your servers and grab the image, bring it in, and
we'll serve that for you right from the profile. It's pretty simple. I
think that's neat.

We also are supporting Flash and Silverlight. But we've made
them in a safe mode so that way users have to activate those
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objects before they'll play. This makes it so that unwanted
animations or videos or music don't play in profiles as soon as
they load and it keeps the user experience really clean.

And most importantly, since we're going to be serving this
Markup ourselves, it's gonna be pretty fast.

So the Canvas Pages are going to work pretty differently. Since
these pages are completely dynamic and you can put whatever you
want on them, we're going to be - you're going to be serving them
directly from your own servers. You can still use all of the same
features from Facebook Markup, or you can just treat that page
like one big iFrame [ ?], and just serve dynamically generated html
into it. Either way.

And since this is your page, a lot of the restrictions from Profile
Markup have been lifted. So you can do whatever you want with
Flash and Silverlight. You can use Javascript. And your Canvas
Pages have knowledge of the user. Your application will know
who is currently using its pages so it can dynamically generate
content just for those users. That's really powerful. And best of
all, you can have as many of these pages as you want. It's an
unlimited number. So building a full social application on top of
Facebook is easy.

Now let's take a look at how you can use some of the tools we've
given you to get mass distribution for your application through the
Social Graph.

In the early days of the Web, people used to talk a lot about how
the Internet was going to democratize information and media.
You know, because everyone can contribute and have access to all
of this information, all the best ideas were automatically going to
bubble up to the top.

The early web got us a lot of the way there, but until recently, until
the Social Graph, there wasn't really an efficient method for
bubbling up all of this information.

So now there are some simple ways to share content. And here are
a few of them through Facebook Platform.

You could put things in people's Newsfeeds. You can use
Notifications and Requests. And there's exposure in Profiles that
you get. So let's walk through each of these.
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Let's start with Newsfeed. There are there different types of
stories that we're going to be able publish about your application
and Newsfeed.

The first are just stories about people adding your application. If
someone adds your application, then we may publish a story in
one of their friend's Newsfeed that looks like this. Now,
Newsfeed is pretty smart so it realizes that if a lot of people are
doing something and there is a trend, that's more interesting. So if
we figure out that a lot of people are installing or adding your
application, then we're going to go ahead and write a story that
looks like this. There are two other types of stories that you can
suggest that we publish in Newsfeed. The first are simple stories.
One line of content about something that's going on in your
application. And the second are full stories which have a title and
a description and a bunch of content. And all you need to do is
suggest that we run these stories and if we think that they're going
to be interesting to people, then we'll just go ahead and publish
them for you.

For the adding applications story, you don't even need to do
anything. We'll take care of that for you.

So let's take a look at Notifications and Requests. Our Photos and
Notes applications spread by prompting users to tag their friends
and content and then notifying those users by usually sending
them an email or some other type of notification.

We're offering three ways to notify users.

The first is this new notifications section that we've built. You
can just go ahead and send a notification to a user and an alert will
show up in their home page like this and they can just go and
check it out. And you can send as many of these as you want.

Or you can use some of the more traditional ways like sending
messages to users or emails. And we'll take care of that on your
behalf as long as we've confirmed that users are okay receiving
those types of notifications from your application.

Another method is Requests. Our Events application spread
through prompting people to invite people to other events and then
sending a request to those users to see whether or not they wanted
to go to the event. So just one user has to create an event, and then
by inviting all of their friends or a bunch of their friends, they're
spreading the entire Events application. You can also use requests
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in your applications and they'll show up in the homepage like this.

Now, in order to make these tools - in order to make it so that
people can really efficiently contact their friends - we've
developed a special UI tool using Javascript that we call the Friend
Selector. And we can just drop it into any of these pages and
make it really easy for someone to type in the name of anyone
they want to contact on any of these pages. So we've gone ahead
and we've added Friend Selector to Facebook Markup. So all you
need to do is use this tag, and you can have a Friend Selector right
on your Canvas Page.

Now the Friend Selector also has a cousin, which we call the
Multi -Friend Selector, and this is basically the same thing except it
allows you to select multiple friends at the same time for sending
more of these things out. And you can use that just by using this
tag.

Now probably the simplest way to spread your application is
simply through exposure in other profiles. If someone's browsing
around and they see an application that they find interesting in one
of their friend's profiles, then they can just go click and add it
right there. And this is how a lot of things spread on the Internet.

And to make this even easier, what we've done is we've added an
Add Link right in the corner there, so that if a user finds something
interesting they can just go ahead and add the application right
there. And there's other exposure that people will get in profiles
too. So, for example, if you're publishing mini -feed stories into a
person's mini -feed, then that'll show up and people will see these
and that'll help your application spread as well.

So these are a few ways to use the Social Graph to distribute your
application. All you have to do is think about how users might
help you distribute your application and there's probably a tool
somewhere in here to help you guys out.

So, not only can you build these full social applications with deep
integration into the Facebook site and use the Social Graph for
mass distribution, but there's a third thing that we want to
announce today:

And that's that we want you to be able to build a business doing it.

So how are we going to do this?
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We're going to let you make money through your Canvas Pages.

The profile boxes are going to be free of third -party advertising.
But if you want, you can just go ahead and serve ads right in your
canvas pages and you get to keep all of the revenue. You can sell
your own ads or you can run ads from a banner ad network. And,
either way, they are your ads and that's your revenue. And you
can build a real advertising business off of Facebook, especially
with all the distribution that you can get as you spread your
application exponentially through the social graph.

Now, if you don't want to run ads, then you can just go ahead and
sell something, or you can do transactions on your site. And it's
the same deal with advertising. You get to keep all of the revenue.

And you don't even have to send people off the site to process the
transactions. You can do it right here - all of your applications -
right through Facebook. And that's going to be especially
valuable, because conversions are going to be higher if you don't
have to redirect users off the site.

So you can run ads, or you can do transactions, and we encourage
both. (applause)

And of course this is good for us, too. Because if you're building
great applications - and that's a service for our users - and it's
helping us strengthen the social graph as well, and you're also
creating more ad inventory for us as well. And of course you can
bet that we're already thinking about ways that we can share that
revenue back with you guys.

This is a big opportunity. We're providing integration and
distribution, you guys are providing great applications, and
together we can help people share more information and we can
both benefit.

So there it is: the next evolution of Facebook platform in three
pieces:

Deep integration into the site;

Mass distribution through the social graph; and

A new business opportunity for you guys.
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Daniel Lewin:

Remarks

Three new pieces.

[Applause]

Now let's put it all together and see what we can make.

So I log into Facebook and I'm just using my news feed trying to
see what's going on and oh, it looks like Chris Putnam added this
new videos application. Let's check that out. So I can go to his
profile. He put the videos application right there. That's
interesting, okay. See a video.

"We've been working all night with Facebook video for three days
straight so we're really excited about Facebook Platform and
we're really tired."

So this looks interesting. So I'm just gonna go ahead and add
video to my applications and it shows up right there and takes me
right to the dashboard page - full page - so I could see all the
videos that my friends are making and you know, you can see here
I can upload a new video to share it with just my friends because
this is Facebook. And I can record a message straight to my
computer. I can upload something using my mobile phone. And
what I wanted to show you was that we can just record a video
right here. Now I'm recording a video, wow. And now I can send
that and maybe he can see that. This has been fun. It's working
exactly as I thought it would.

So anyhow, so you can build these things that have deep
integration into Facebook and it's pretty easy. So let's take a look
at what some of our partners are creating.

At Facebook we have a really important relationship for us with
Microsoft, so we're really happy that they can join us today and
we're glad that they took it seriously and just had to send a VP
down here to come present with us. So, Daniel Lewin.

Thanks so much. Terrific job Mark. Thanks so much. It's a
pleasure to be here. I didn't have to travel far because I live and
work here and have for 30 years, so we're glad to be supporting
this program today.

I'd like to put in context Microsoft's participation and interest and
partnership with Facebook by doing a little recount perhaps things
that Mark and some of you in the audience may not remember.
But more than 30 years ago Microsoft launched Basic for the
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Mark Zuckerberg:

Altair, the first personal computer which really made, to a certain
extent, the average programmer more productive rather than
writing directly to the Iron[ ?] /IR[ ?]. Visual Basic helped a lot in
democratizing client server architectures where the data was
locked up in main frames and was eventually unleashed around the
client's side personal computer. About five years ago,
VisualStudio.net launched for distributed application
development. It went from a 0% installed base to about 60%
market share in Enterprise professional development activity. And
in 2005 we launched Visual Studio Express where 14 million users
have downloaded this tool for hobbyists, students and those non-
traditional, non -professional developers can start to begin playing
around with Internet space. And there's been a lot of news in the
last several weeks, around our Silverlight launch and now Popfly
just from last week. And so the partnership today is oriented
around democratizing, unleashing the web, unleashing the data
that the Facebook user community of 24 million strong is creating.
So we're very pleased to be supporting this event today and we're
very, very supportive of this new opportunity that the web presents
and that our tools can help unleash. So those are using the
development environment with Popfly will be able to integrate
their Facebook data and application with existing Popfly data from
Soapbox, Xbox Live, as well as Virtual Earth. And the more
professional developers that want to use the more deep
programming capabilities of Visual Studio Express and the Dot
Net framework can actually integrate that data into Office for any
kind of small business applications or even large business
applications, as well as Windows in general. So we're very, very
pleased in my role at Microsoft I get to work with the merging
businesses around the world backed by incredible entrepreneurs
and venture capitalists and I think Facebook today presents, maybe
the definitive opportunity for unleashing the power of the web and
the data that the users create and sharing among themselves. So
again thanks Mark and it's a pleasure to be here today.

So Microsoft is providing more developer tools that you guys can
use to help develop on top of Facebook Platform. So another
company that has done a lot of work in web services and things is
Amazon and we're very pleased to have Russ Grandinetti, the vice
president from Amazon here with us today to discuss what they're
doing on top of Facebook Platform.

Thanks.
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Russ Grandinetti: And so yeah, the string of corporate VP types that get to come talk
to you today. Listen, I want to just explain to you what we're
doing with Facebook and why we're here and maybe a little bit of
how we're doing it. And I think the "why" is really cool because
one of the things that our companies share is a passion for the
communities that we serve and you may not think about Amazon
quite the same way as you might think about Facebook, but some
of the earliest web community applications we built, we're just
trying to do the right thing by our users, which is something I
know you guys have a passion for.

I got to Amazon almost ten years ago and sort of strange to think
about now, but at the time publishers got really upset with us
because we let our customers review books. And if you think
about walking into a bookstore at the time, they never said a bad
thing about the damn product ever. And yet obviously now we
know how powerful it is to let people share ideas and opinions in
helping others make great decisions. And bringing the power of
what we've done for our community in trying to help Facebook do
it for its- and let you guys do that, we think it's pretty exciting.

The second reason we're here is we have a commitment to an open
platform. I hope some of you may know a little about web
services, whether exposing our storage, or computing power, or
ecommerce services, or the power of the data item and customer
information. Sixty[ ?] million people plus have bought something
from Amazon in the last twelve months. I think that's really cool.
The "what" we're doing is this application, is the first thing you'll
see is this application which is duh, let the communities on
Facebook review the books they like and we'll extend this very
quickly to some other product categories. And the "how" we're
doing it. So I hope you play around with this and check it out, but
it's obviously the very tip of the iceberg. And the "how" we're
doing it is building into this platform with what exists in the effort
we put into web services at Amazon, which is a wide array of
services. In this case, item data, some customer data, and we've
been able - 240,000 plus developers onto the services platform
today. If you haven't seen it, check it out. And I really hope
outside of whatever we develop together between our companies, I
think the much more exciting thing will be what you guys can do
to make Facebook an even more powerful community, and more
interesting for people. So with that I want to say thanks and thank
you to Facebook for having us.
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Mark Zuckerberg:

Max Legend:

Mark Zuckerberg:

The book reviews application is very interesting. You should
check it out. Our next speaker is Max Legend. He was the
technical founder from PayPal and now he runs Slide which is one
of the larger distributed photo applications on the web. Max!

Hey everyone. Extra props to all of you who stayed up last night,
including some of my own peeps. So I was gonna do the
developers -developers... no. So I'm Max from Slide and if you
haven't seen one of our apps on a social network today, you
probably use links to browse the web. So you gotta know what we
do. We're the 39 pieces of flair for your web page. No Office
Space fans? So, there we go. So it's really exciting. This is
really, really exciting time for us.

I think what we're seeing and Mark alluded to it, but I think I'm
just gonna say it. A massively popular social website is reborn as
an operating system today and it's a new kind of operating system.
It's a social computing platform. What Facebook is basically
doing is following in the venerable and highly profitable footsteps
of Microsoft by opening itself up to third -party applications, third -
party developers, which will pretty massively increase its value.
Microsoft's market cap after the market closed this morning, I just
looked it up, was $280 billion, but the top three consumer
companies that build apps for Microsoft are worth about $40
billion combined. So it's an opportunity for all of us to build the
next Intuit, Electronic Arts, Adobe, on top of these new operating
systems. Facebook is obviously the thought in action as you see
here today. So what it means for slide is we genuinely believe that
it's possible and intend to build a multi -billion dollar company on
top of these social operating systems, doing what we've always
been good at, helping you and everyone around the world express
yourselves online. It's a pretty, basic human need so we think it's
a billion plus dollar market on that one , but if you want to help us
please sign up. We're hiring now that these APIs are out, we're
gonna need some more developers to code. I think the
opportunities are pretty massive. It's pretty hard to contain the
excitement. I just looked around literally for ten minutes and I
saw some of the apps built by my personal friends, guys from
HotOrNot and iLike and I'm just blown away. This is really hot
stuff. So good luck, hack hard. It's really cool.

Thanks Max. The Slide applications are pretty neat, too. And it's
not just these three companies that have built for us, that have built
with us today for the Facebook Platform launch, there are actually
65 different companies that have built more than 80 applications

19

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 37 of 199 PageID #: 15076



Speaker Remarks

for today. We know it's been a lot of work for you guys to work
on such a tight deadline and you all did a great job. Thank you
guys very much. (Applause) And for those of you guys who
haven't seen Platform yet, they're all gonna be in the back
showing off their applications and ready to answer any questions
you may have about the development experience.

At Facebook, our engineering team is pretty small. It's just about
85 people and the team that worked on Platform is even smaller.
This is some hard stuff. They did a tremendous amount of work in
a very small amount of time. I'm really proud of you guys. Thank
you guys.

This is the start of a really great day and I'm really happy that all
of you guys could be here with us to join as we launch the next
evolution of Facebook Platform and to join us in making the world
a more open place, one application at a time. There's only one last
question. When are we gonna launch Facebook Platform? And
the answer is... tonight. We're gonna push Platform live to the
site tonight, but we don't have to wait until then, because we're
here for a Hack -a -thon. So let's get started.

End of Transcription
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ENTERPRISE

Some Game Developers Don't 'Like'
Facebook's New Virtual Currency
By SARAH E. NEEDLEMAN

Updated June 15, 2010 12:01 a.m. ET

Facebook Inc. has been rolling out its own currency, to be used by members to buy
virtual goods in games and other applications. But the movehas rankled some game
developers,who say the new monetary systemcomes with high fees and creates
competition for developerswho have their own virtual payment methods.

Facebook's
* * currency, called

Credits, is being sold
for 10 cents apiece
and can be applied
toward the purchase
of virtual items,
such as a "karaoke
machine" for a game
in which players run
a virtual nightclub.

Robert van Gool, founder of 10-employee San Francisco firm Gonzo Games GONZO GAMES For every credit a

merchant redeems,
Facebook is taking a 30% cut.

"Thirty cents off of every dollar adds up," says Robert van Gool, founder of 10-employee
San Francisco firm Gonzo Games, who says he had consideredselling virtual toilets on
Facebook for a racing game until he heard about the new credits. He plans to put the
game on a different platform where he also expectsit to receive greater exposure.

"For a small company, the piggybank isn't that big," he says.
( , EXHisly
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DeborahLiu, a Facebook manageroverseeingthe Credits initiative, says the 30% fee "is

line with industry standards."Apple Inc., for instance, collects a 30% fee from
merchants who sell games and other applications through its "apps" store, as well as

virtual goods sold within those applications, according to an Apple spokeswoman.

Facebook says it hasn't yet

Ante Up
determined whether its new

Facebooka new virtualcurrency makes paying for goods online currency-being tested by about
easier for gamers, but takes a cut from game developer* 100 partners-will replacecredit

cards and other services to
become the only payment option
on the site. Facebookdoesn't
take a cut out of any of these
other payment methods,the
most popular of which, credit

Facaboekoffers 6emedevelopers
virtualcumency. These Credits can redeem the Credits cards, charge fees as low as 3%.
called Credits, that be used to with Facebook for
cost10 cents each. purchase Itams cash, with Facebook Fac ebookrival MySpace doesn't

such as vttual taldng a 30%

goods kom some comnessiola offer its own currency for virtual
gamedevelopers. goods but is exploring such a

service, accordingto a

spokeswoman.People close to
the company, which is ownedby News Corp., publisher of The Wall Street Journal, say

game developerswould be charged a fee below 30%.

The moveby Facebook to install its own
currency comes as demandfor virtual goods,

while still small, is rapidly increasing. The U.S. market for virtual goods is currently
estimated at $1.6 billion, with social-networking sites accounting for around half--or
double as much as a year ago, reports research firm Inside Network Inc.

Some developerssay Facebook's new currency conflicts with their own virtual money
systems. "If someonespends $5 to buy our currency, they can only spend it on our
games," says RussellOvans, founder of Backstage TechnologiesInc., a 16-employee
developer in Victoria, Canada, that has seven games on Facebook, including aversion of
the TV game show, "Family Feud." But a user who spends$5 on Facebook Credits can use

it on any of the site's more than 550,000 games and other applications.

Zynga Game Network Inc., maker of the most popular game on Facebook's platform,
"FarmVille,"is one of the outfits testing Facebook Credits. The San Franciscocompany,
which recently announced a new five-year "strategic relationship" with Facebook,
declined to comment on the Credits
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A number of the game developersthat have so far been invited to experiment with
Facebook's currency systemsay they like it and are seeing positive results, ranging from
larger concerns such as Playfish and PopCap Games Inc. to smaller ones like Crowdstar
International Inc. and Arkadium.

Facebook's Ms. Liu says the new currency systembenefits sellersbecause it creates a

simple systemfor users to buy virtual goods, without having to fill out different
payment forms for every merchant.

Facebook Credits-which users can purchaseusing credit cards, mobile phonesand
PayPal-also relieve merchants from such issues as fraud and returns, adds Ms. Liu.

Two-year-old
CrowdStar
began
accepting
Facebook
Credits in
Decemberfor
virtual goods
sold through
its five
games, which
are

Kenny Rosenblatt and Jessica Rovello, co-founders of New York-based Arkadiurn WILLIAM BREDBECK exclusivel
on Facebook.

Sales of the Dublin, Ireland-based company'svirtual items-which range in price from
50 cents for a rainbow-colored cat to $129 for a mystery box containing a dragon-have
since doubled, says Peter Relan, chairman and co-founder.

Kenny Rosenblatt and Jessica Rovello,co-founders of NewYork-basedArkadium, say
roughly 10% of users who play the company'sthree games on Facebook are buying its
virtual goods with the platform's signature currency, about three times as many buyers
who use other payment methods.

"With Facebook Credits,when someonewants to buy on an impulse, they can do it
immediately," Mr. Rosenblatt says. "They don't have to leave Facebook to go fill out a

form on another site."

Write to Sarah E. Needlemanat sarah.needleman@wsj.com
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Facebook Raises $16 Billion in I.P.O.
By Evelyn M. Rusli and Peter Eavis May 17, 2012 4:21 pm

Facebook pulled it off.

As investors raced to buy shares, the sprawling social network raised $16 billion
on Thursday, in an initial public offering that valued Facebook at $104 billion.

While the I.P.O. shares, 421 million of them, are being sold at $38 each, the
feverish anticipation of their debut could drive them higher on Friday when the stock
starts trading about 11 a.m. Newly public technology stocks — particularly ones that
have captured investors’ attention like Facebook — often achieve doubledigit gains
in a oneday pop.

Related Links
Interactive Feature: How Will Facebook’s Stock Fare?
Interactive Feature: The Facebook Offering: How It Compares
For Average Investors, the Odds Are Long on a Big Payday From Facebook
Complete Coverage: Facebook I.P.O.

Investors who buy Facebook shares are taking a stake in a unique and
potentially valuable business. But they are also exposing themselves to the risks
posed by a relatively young company operating in uncharted territory.

The I.P.O. signals a rapid evolution for the company. In just eight years,
Facebook has gone from a scrappy college service founded in a Harvard dormitory to
the thirdlargest public offering in the history of the United States, behind General
Motors and Visa.
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Investors now consider Facebook more stalwart than startup. At $104 billion,
the social network’s market value is higher than those of McDonald’s, Citigroup,
Amazon and all but a handful of other American companies.

“Facebook is here to stay,” said Navin Chaddha, a managing director of the
Mayfield Fund, a venture capital firm. “It’s a virtual economy where people are
spending more time than any other Internet property.”

Facebook will be celebrating the occasion in the same style on which it built its
reputation.

The social network planned to celebrate its 31st “hackathon” on Thursday night,
with engineers coding into the wee hours, employees amped up on Red Bull and
workersturnedD.J.’s playing their tunes, Facebook said. Part work, part fun, the
Facebook tradition, which will take place in an area of the company’s campus known
as Hacker Square, encourages employees to do what they do best: brainstorm, design
and create.

On Friday, Mark Zuckerberg, the hoodiewearing founder whose stake after the
I.P.O. is worth $19 billion, is set to ring the opening bell for the Nasdaq from
Facebook’s headquarters in Menlo Park, Calif., surrounded by executives, engineers
and other employees. Shares of Facebook, which will trade under the ticker FB, will
start trading shortly thereafter.

For now, Facebook seems to be a mustown stock.

As the largest player in the social media arena, Facebook has enjoyed bluechip
status from the start, with investors worried about missing out on what could be the
next Google. The social network will also soon join the Nasdaq 100, the technology
index, so money managers looking to track the benchmark will join the swell of
demand in the coming months.

The frenzy for Facebook was on full display in the weeks leading up to its I.P.O.

On May 4, JPMorgan Chase, one of the I.P.O. bankers, redecorated its
Manhattan headquarters with a giant Facebook flag and welcomed the company’s
management team to discuss the scheduled roadshow. Before an equity sales team of
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300, Jamie Dimon, the firm’s chief executive, made a rare appearance. Alongside

him was the deal maker Jimmy Lee, who affectionately called Facebook “the next
great bluechip.”

In the weeks that followed, investors packed hotel ballrooms to hear Facebook
executives give their pitch. Bankers drew up waiting lists for the events, which
included stops in New York, Boston and Palo Alto, Calif.

The tour yielded an avalanche of orders. With investors lining up for shares,
Facebook raised its price range and increased the size of its offering. Even so,
demand from investors in the United States alone outstripped the number of shares
by 30 times, according to one person with knowledge of the situation, who requested
anonymity because the matter was private.

On Thursday, the underwriters met one more time at Facebook’s headquarters
to settle on a final price. The bankers, along with Facebook’s chief financial officer,
David Ebersman, discussed a price as high as $40 a share, above the estimated
range. While demand was strong even at that level, the largest institutional investors,
the pillars of any offering, pushed back a bit on the valuation. By early afternoon, the
stock price was set at $38.

Facebook landed its record I.P.O. in the face of doubts about the company’s
main source of revenue: advertising.

After years of courting Madison Avenue, Facebook is still trying to persuade
companies to not only build a presence on its site, but spend real dollars on
advertising. Just as important, the company has to find ways to insert advertising
into its users’ activity without making the site cluttered or irritating.

Inconveniently, General Motors, one of the country’s biggest advertisers, said
this week that it was discontinuing its advertising on Facebook. That amounted to
$10 million, a drop in the ocean for Facebook, but it exposed the social network’s
Achilles’ heel. Investors, experts caution, will have to be patient for Madison Avenue
to come around.
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“It could take many years to calculate Facebook’s impact,” said Martin Sorrell,
the chief executive of WPP, the large advertising company. “There’s a lot of pressure
for them to monetize their content and demonstrate productivity, but you can’t do it
overnight.”

In addition, Facebook may struggle to generate advertising revenue from the
mobile space. Last month, it paid about $1 billion for Instagram, a mobile photo
sharing application that has plenty of users but not a scratch of revenue. Given the
growth of smartphone use and the increasing amount of time those devices
command, solving the mobile question is widely seen as a necessity, not an option,
for Mr. Zuckerberg.

At the moment, investors are willing to give Facebook the benefit of the doubt.

Facebook is set to trade at more than 100 times its earnings for the last 12
months. At that level, investors assume the company will be far more profitable than
the rest of corporate America. The Standard & Poor’s 500stock index trades at 14
times earnings.

Facebook’s fans think the rich valuation is warranted, given the company’s
prospects for earnings. The company’s net income could be $4.5 billion in 2014, up
from $1.2 billion last year, according to Ken Sena, an analyst at Evercore Partners.

But Facebook’s results will depend on whether companies are willing to shell out
their marketing dollars for a chance to reach the social network’s 900 million users
— and it’s not clear advertisers will be willing to pay.

While Facebook is often compared with Google, the search giant has a relatively
straightforward, and proven, method of generating most of its advertising revenue. It
matches ads with what people are searching for. By contrast, Facebook has the
potentially more demanding task of finding ways to insert ads into users’ activity
without cluttering their experience.

Bullish investors point to Facebook’s profit margins, which are much bigger
than Google’s. “A lot of people don’t understand how profitable Facebook is,” said
Thomas Vandeventer, manager of the Tocqueville Opportunity Fund, which already
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owns Facebook shares. In 2005, Google’s operating profit amounted to 34 percent of
its revenue. Last year, Facebook’s were 47 percent.

Facebook’s user activity could also provide the company with a richer array of
data than Google. The company just needs to work out ways of using this data for
advertisers.

Facebook, in many ways, is like a mining company sitting on valuable deposits
that are hard to dig up and refine. At a market value of $104 billion, investors think
Facebook is sitting on gold. But the share price could tumble at any sign that
Facebook’s management cannot unearth it.
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Qualifications and Experience 

I, Dennis William Carlton, am the Katherine Dusak Miller Professor of Economics at 

the Booth School of Business of The University of Chicago. I received my A.B. in 

Applied Mathematics and Economics from Harvard University and my M.S. in 

Operations Research and Ph.D. in Economics from the Massachusetts Institute of 

Technology. I have served on the faculties of the Law School and the Department of 

Economics at The University of Chicago and the Department of Economics at the 

Massachusetts Institute of Technology. I specialize in the economics of industrial 

organization. I am co-author of the book Modern Industrial Organization, a leading 

text in the field of industrial organization, and I also have published over 100 articles 

in academic journals and books, including several articles on the economics of the 

credit card industry. In addition, I am Co-Editor of the Journal of Law and Econom-

ics, a leading journal that publishes research applying economic analysis to 

industrial organization and legal matters, and am a Co-Editor of Competition Policy 

International, a journal devoted to competition policy. I have also served as an 

Associate Editor of the International Journal of Industrial Organization and Regional 

Science and Urban Studies, and on the Editorial Board of Intellectual Property Fraud 

Reporter. 

1.2 In addition to my academic experience, I served as Deputy Assistant Attorney 

General for Economic Analysis, Antitrust Division, U.S. Department of Justice from 

October 2006 through January 2008. I also served as a Commissioner of the 

Antitrust Modernization Commission, created by Congress to evaluate U.S. antitrust 

laws. I have served as a consultant to the Department of Justice on the Horizontal 

Merger Guidelines (1992) of the Department of Justice and Federal Trade Commis-

sion, as a general consultant to the Department of Justice and Federal Trade 

Commission on antitrust matters, and as an advisor to the Bureau of the Census on 

the collection and interpretation of economic data. 

1.3 I also am a Senior Managing Director of Compass Lexecon, a consulting firm that 

specializes in the application of economics to legal and regulatory issues. I have 

served as an expert witness in several matters involving credit and other payment 

cards in the United States, Canada and the United Kingdom. I have provided expert 

testimony before the High Court of New Zealand, the U.S. Congress, various U.S. 

courts and regulatory agencies, and tribunals in other jurisdictions. My curriculum 

vitae is attached as Annexure A. 
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1.4 I, Gustavo Ernesto Bamberger, am a Senior Vice President of Compass Lexecon. I 

received a B.A. degree from Southwestern at Memphis in 1981; an M.B.A. from the 

University of Chicago Graduate School of Business in 1984; and a Ph.D. from that 

school in 1987. I have been employed as an economist at Compass Lexecon since 

1987. 

1.5 I have co-authored articles on competition and antitrust topics in the RAND Journal 

of Economics and the Journal of Law and Economics. I also have contributed two 

chapters (one with a co-author) on those topics to the book The Antitrust Revolution, 

and contributed co-authored chapters to the books Handbook of Airline Economics 

and Advances in Airline Economics: Competition Policy and Antitrust. 

1.6 While at Compass Lexecon, I have been involved in the analysis of competition and 

antitrust topics in hundreds of matters in legal or regulatory venues, or on a 

consulting basis, on behalf of firms and government agencies. I have served as an 

expert witness in several matters involving credit and other payment cards in the 

United States. I have provided testimony on economics issues (in written form, in 

deposition, or in court or other legal proceeding) on over 90 occasions. 

11 I have provided expert testimony to the High Court of New Zealand and the New 

Zealand Commerce Commission. I also have provided expert testimony to the U.S. 

Senate, the U.S. Department of Transportation, the U.S. Federal Energy Regulatory 

Commission, the U.S. International Trade Commission, the U.S. Federal 

Communications Commission, the U.S. Securities and Exchange Commission, U.S. 

federal courts and state regulatory agencies and the Canadian Competition Tribunal. 

My curriculum vitae is attached as Annexure B. 

1.8 We have read the Code of Conduct for Expert Witnesses in Schedule 4 of the High 

Court Rules and agree to comply with it. We confirm that the issues and evidence 

we discuss in this brief of evidence are within our areas of expertise. A list of 

documents we have received and others we have relied on are attached as 

Annexure C. 

Introduction 

2.1 We have been asked by the New Zealand Commerce Commission ("the 

Commission") to evaluate the likely economic effects of certain provisions of the Visa 

and MasterCard schemes. As we explain in this brief of evidence, we conclude that 

the provisions of the Visa and MasterCard schemes that the Commission is 

challenging likely result in an increase in the merchant service fees ("MSFs") paid by 

MOO 
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merchants to Visa and MasterCard banks above the level that would prevail in the 

absence of those provisions.i  

2.2 The provisions at issue in this case apply to all members of the Visa and MasterCard 

schemes. For this reason, the economic effects of the provisions can be analyzed 

as a form of collective action (i.e., the provisions can be analyzed as if they were 

collectively agreed on by all of the participants in each scheme). In general, firms in 

any industry have an economic incentive to act collectively to increase their 

individual and collective profits. For example, suppose all firms in an industry would 

have higher profits if each firm increased its price by 10 percent.2  However, an 

attempt to increase price by 10 percent by a single firm would be expected to reduce 

that firm's profits if it were unmatched by its rivals because the firm attempting the 

price increase would be expected to lose a substantial number of customers who 

switch to lower-price rivals. For this reason, a firm may be reluctant to be the first in 

its industry to increase its price. 

2,3 If, however, all firms in the industry agreed on a 10 percent price increase, each firm 

may be able to increase its profits because each firm would be able to raise its price 

without risking the loss of sales to firms that did not increase price.3  For this reason, 

collective action by a group of firms can raise price above the level that would exist 

in the absence of the collective action. 

2.4 A firm — or group of firms — has market power if it is profitably able to charge a price 

above that which would prevail under competition.4  The ability of a firm or group of 

firms to profitably raise price depends on the market constraints it faces. For 

example, in an industry with only two firms, each firm's price may be constrained by 

its rival's price because if one firm raises its price, it risks losing sales to its rival. 

Thus, a firm's acquisition of its rival in such an industry may reduce the market 

constraints faced by that firm by eliminating its rival. As a result, the remaining firm 

Although some of the defendants claim that there are benefits to the challenged provisions, we understand that 

such potential benefits are not relevant to the question of whether the challenged provisions violate sections 27 

and 30 of the Commerce Act. We have not been asked to evaluate any such claims. See Letter from 

Kensington Swan to Gustavo Bamberger, 25 March 2009 ("Instructions"), ¶4.2. 

In general, prices in industries with several competitors are below the "monopoly" level. Thus, an increase in 

price by all firms in the industry (all else equal) towards or up to the monopoly level generally will increase each 

firm's profits. 

3. However, even an agreement to raise price by each firm in an industry may not lead to an increase in each 

firm's profits if one or more of the firms in the industry "cheats" on the agreement (by, for example, offering 

secret discounts to customers). 

4. See Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial Organization, 4th  ed., at 642. 
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may be able to profitably increase price.5  For this reason, a merger in a 

concentrated industry may result in an exercise of market power by the merged firm. 

2.5 In general, collective action that reduces the constraints faced by a group of firms 

can be expected to lead to an exercise of market power because firms that face 

reduced market constraints can be expected to increase their prices. As we discuss 

later in this brief of evidence, the Visa and MasterCard provisions at issue in this 

litigation increase MSFs and reduce the ability of merchants to discourage the use of 

Visa and MasterCard payment cards. For example, ttjeskajDngesLa-ovisions 

prevent merchants from surchar in consumers (or threatening to surcharge 

consumers for using Visa anc14aslejaCcct..12aynent cards. The ability to surcharge 

would be expected to increase competition among members of the Visa and 

MasterCard schemes and thus constrain MSFs. 

2,6 Because collective action by a group of firms can lead to higher prices, collective 

action can allow a group of firms to collectively exercise market power.6  In general, 

conduct that leads to a substantial exercise of market power — that is, a substantial 

increase in price — is said to "substantially reduce competition." Thus, we treat the 

terms "substantial exercise of market power" and "substantial lessening of 

competition" as equivalent for the purpose of our analysis in this brief of evidence. 

2.7 The rest of our brief of evidence is organized as follows. In Section 3, we provide 

background information on the payment card industry in New Zealand. In Section 4, 

we discuss the relevant markets in which we evaluate the Commission's claims. In 

Section 5, we show that the challenged Visa and MasterCard scheme provisions 

likely have the effect of "maintaining" or "controlling" MSFs and substantially 

lessening competition in a market.' 

5. However, the merged firm may not be able to increase price if it faces competitive constraints from potential 

entrants. 

6 Even in the absence of collective action, some firms in an industry may have some degree of market power —

that is, some firms may be able to profitably charge a price above the competitive level. Collective action in 

such an industry would be expected to result in a further exercise of market power (i.e., an increase in price 

above the higher-than-competitive level that would exist in the absence of collective action). 

7. As we explain later in this brief of evidence, the challenged provisions likely raise the level of MSFs paid by 

merchants_ Thus, the challenged provisions have the effect of "maintaining" or "controlling" MSFs at a level 

above what they would be in the absence of those provisions. 

1978379:3 
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Industry backgrounds  

Payment Cards and Networks 

3.1 A payment card is a generic description for any of a number of types of plastic cards 

that can be presented by a buyer (cardholder) to a seller (merchant) in person, over 

the phone or over the Internet to pay for goods or services.9  Often, a payment card 

is associated with a cardholder account that offers a line of credit, or contains 

cardholder funds (e.g., a checking account).1°  A "general purpose" card allows a 

cardholder to make purchases from a wide variety of merchants and merchant 

locations. In contrast, "proprietary" or "store" card programs are operated by 

individual merchants and can be used at a more limited number of locations (such as 

outlets for a particular chain of stores). Payment card transactions typically utilize a 

network that connects merchants to cardholder accounts maintained by card-issuing 

financial institutions. Visa and MasterCard, as well as others (e.g., American 

Express) operate payment card networks. 

3,.2 The Visa and MasterCard "schemes" each consist of a network that transfers data 

and funds among its member banks for authorizing transactions and posting 

transactions to cardholder and merchant accounts maintained at those member 

banks. The Visa and MasterCard schemes also establish and enforce standards, 

protocols and rules governing card transactions and their member banks. In New 

Zealand, the Visa member banks are: ASB Bank Limited ("ASB"); Bank of New 

Zealand ("BNZ"); Westpac New Zealand Limited ("WNZL"); ANZ National Bank 

Limited ("ANZ"); TSB Bank Limited ("TSB"); Kiwibank Limited ("Kiwibank"); and New 

Zealand Post Limited ("NZ Post").11  The MasterCard member banks are ASB, BNZ, 

WNZL, ANZ, Kiwibank and The Warehouse Financial Services Limited ("WFSL").12  

8. For more detail on the payment card industry in New Zealand, see Brief of Evidence of Michael Henry 

McCormack, 4 May 2009 ("McCormack Brier). 

9. Some payment cards are available in forms other than the familiar plastic rectangle. 

10. However, some forms of payment cards — such as "gift cards" — are not associated with a cardholder account. 

11. See Second Amended Statement of Claim, 23 February 2009, In the High Court of New Zealand, Auckland 

Registry, CIV-2006-485-2535 ("Statement of Claim"), 114, 6. Kiwibank and NZ Post jointly issue Visa payment 

cards. HSBC also is a member of the Visa network in New Zealand, but only with respect to Visa's Plus ATM 

network. See McCormack Brief, 11158-59. 

12. See Statement of Claim, vie. See McCormack Brief 111162-63. GE Finance and Insurance was a MasterCard 

member bank until about November 2007 (see Statement of Claim, ¶11). 
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3.3 Most member banks perform two different roles in the Visa and MasterCard 

schemes. First, member banks compete to issue payment cards to consumers. For 

example, ASB, BNZ and other member banks compete to issue Visa payment cards 

to consumers. Each member bank chooses how to market its Visa payment cards 

(e.g., whether to offer a particular payment card to a particular consumer; how much 

to advertise its payments cards), and the terms on which it provides payment cards —

for example, member banks set the level of "annual fee" to charge a cardholder, the 

interest rate and other charges associated with using the credit function of a credit 

card, and the level of "rewards" earned by using a payment card. t3  

3A Second, member banks compete to offer "card-acceptance" — also known as "card-

acquiring" or "acquiring"— services to merchants." Acquiring services include 

arranging for the authorization and processing of payment card transactions; 

collecting the value of the transactions from cardholders' banks; reimbursing the 

merchant for those transactions; and may include providing equipment to merchants 

to facilitate the acceptance of payment cards (such as electronic terminals).15  For 

example, ASB, BNZ and other member banks compete to offer Visa acquiring 

services to merchants. Each member bank chooses the price it charges for 

acquiring services — known as the "merchant service fee" or "MSF" — and competes 

with other member banks on the basis of its MSF. As we describe in more detail 

later in this brief of evidence, the Commission claims that provisions in the Visa and 

MasterCard schemes serve to control or maintain MSFs (or, alternatively, fix a large 

component of the MSF) above the level that would exist in the absence of the 

challenged provisions. 

3.5 In general, a credit card transaction on the Visa or MasterCard network can involve 

four primary economic actors in addition to the network — cardholder, merchant, 

issuing bank and acquiring bank. For this reason, Visa and MasterCard are 

13, The Visa and MasterCard schemes may prescribe certain characteristics of a payment card. For example, the 

Visa and MasterCard schemes prescribe a minimum level of "rewards" for certain "premium" credit cards. See, 

for example, Brief of Evidence of Sean Victor Preston, 20 March 2009 ("Preston Brief'), 11179 ("For some 

products, the Schemes mandate costs which ultimately must be factored into pricing. In the case of Visa 

Platinum for example, Visa requires that certain features must be provided to cardholders at ASB's cost as part 

of the offering, including insurance and a minimum credit limit of $10,000."), 

14. TSB issues Visa payment cards but does not offer Visa acquiring services. All of the other Visa member banks 

issue payment cards and offer acquiring services. Kiwibank and WFSL issue MasterCard payment cards but 

do not offer MasterCard acquiring services. All of the other MasterCard member banks issue payment cards 

and offer acquiring services. See Statement of Claim, ¶15.1(a). 

15.. See, for example, Witness Statement of Charles John Gove, 14 November 2008 ("Gove Statement"), ¶¶97-98, 

110, 136. 
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sometimes referred to as "four-party" payment systems.16  However, for some 

transactions — referred to as "on-us" transactions the issuing and acquiring bank 

are the same, and so only three parties in addition to the network are involved. 

3.6 Payment cards come in a variety of types, including credit cards; charge cards; and 

debit cards. While all payment cards permit cardholders to make payments, different 

types of payment cards have different economic characteristics. For example: 

a Credit cards offer cardholders an optional "credit function" — that is, a cardholder 

has the option of paying for purchases over time. Typically, cardholders are 

charged interest (finance charges) from the date of posting or purchase if a pre-

existing balance carried over from the prior billing period, but there is an 

"interest-free period" between the purchase date and the statement due date if 

there is no prior balance. The Visa and MasterCard schemes each operates a 

network that processes credit card transactions. 

b Charge cards (sometimes referred to as travel and entertainment, or T&E, 

cards) do not offer a revolving credit function, but do offer cardholders an 

interest-free period between the time of purchase and the date payment is due. 

Examples of general purpose charge cards include the American Express 

Green, Gold and Platinum cards. 

c Debit cards allow a cardholder to make purchases from merchants or cash 

withdrawals from automated teller machines from funds maintained in a bank 

account. In New Zealand, we understand that debit cards are often referred to 

as "EFTPOS" cards.17  Until recently, all debit cards in New Zealand were "on-

line" debit cards, which are also referred to as "PIN" debit cards. A second type 

of debit card, known as an "off-line" or "signature" debit card, has recently been 

introduced in New Zealand. On-line debit cards require a cardholder to supply 

16. In contrast, American Express and Diners Club are often referred to as "three-party" systems (e.g., a 

cardholder, merchant and the network, which acts as an issuer/acquirer). In New Zealand, American Express 

cards are either issued directly by American Express or through "bank partners." BNZ and Westpac are 

American Express partners in New Zealand. See, for example, Written Statement of Proposed Evidence in 

Chief of lain Jamieson on Behalf of Visa International, 6 March 2009 ("Jamieson Statement"), ¶5.7. 

17. As we discuss later in this brief, there are two on-line debit networks in New Zealand, one called EFTPOS, and 

the other called Paymark/ETSL. Cards used over both networks are referred to as EFTPOS cards. Thus, 

EFTPOS refers to an on-line debit card, as well as one of the two on-line debit card networks. 

1973372.7 
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a "Personal Identification Number" or "PIN" to complete a transaction; off-line 

debit cards can be used like a credit card (e.g., by providing a signature).18  

The Challenged Visa and MasterCard Provisions 

3.7 The challenged Visa and MasterCard provisions in this case relate to the setting of 

multilateral interchange fees ("MIFs" or "interchange fees") and the imposition of a 

variety of restraints ("Visa Restraints" and/or "MasterCard Restraints"). We jointly 

refer to the challenged provisions — i.e., the setting of MIFs and the Visa and/or 

MasterCard Restraints — as the "Visa Rules" and the "MasterCard Rules." According 

to the Commission, there is a real prospect that absent the challenged provisions, 

merchant service fees: (1) would move more freely in response to competitive 

pressures; (2) would be subject to additional competitive pressures; and (3) would 

be lower. 

3,8 An interchange fee refers to a charge levied on Visa and MasterCard payment card 

transactions that is received by the issuer of the card.19  Interchange fees are levied 

on all Visa and MasterCard credit card transactions. Interchange fees also are 

levied on certain debit card transactions. In particular, we understand that when 

Visa debit cards issued by a New Zealand bank (also referred to as "scheme debit" 

cards) are used in other countries, or for "card not present" transactions — such as 

Internet or phone orders — in New Zealand, they are subject to interchange fees set 

by the Visa network." MasterCard debit cards have not yet been issued in New 

Zealand.21  

18. See McCormack Brief, ¶27. An "off-line" debit card in New Zealand typically can function as both an "on-line" 

debit card and an "off-line" debit card, depending on whether the transaction is being presented at the point of 

sale or in a "card not present" setting such as the Internet. See, for example, Preston Brief, ¶137 ("To educate 

merchants about the [off-line debit] product and to ease potential resistance to it, Visa has mandated a symbol 

on the back of New Zealand-issued Scheme debit cards to indicate that the cards are EFTPOS-enabled. 

Effectively, the card is like two cards in one. It works like an EFTPOS card when it is swiped domestically, and 

as a Scheme debit card when it is used offline or overseas."). 

19. Interchange fees are sometimes described as being "paid by acquirers to issuers." However, the level of MIFs 

are not negotiated between acquirers and issuers. Thus, interchange fees can be described as being paid by 

merchants to issuers (with the acquirer acting only as a "delivery agent" between the merchant and the issuer). 

However the payment of interchange fees is characterized, we show later in this brief that interchange fees are 

payments to issuers that increase MSFs paid by merchants. 

20. When Visa debit cards are used within New Zealand in "card present' transactions, they are processed over an 

on-line debit network and no interchange fee is assessed. See McCormack Brief, ¶27. Mr. Jamieson claims 

that "there are no card present electronic domestic transactions on Visa debit cards in New Zealand. They are 
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3,9 The challenged Visa and MasterCard Restraints prevent or restrict the ability of 

merchants to provide incentives to consumers to use payment methods other than 

Visa and MasterCard payment cards, or to use cards with lower rather than higher 

interchange fees. The Visa and MasterCard Restraints also restrict the ability of 

firms to act as acquirers. The Commission alleges that the Visa and MasterCard 

Restraints consist of similar sets of rules, including: 

"No Surcharge rules." The Visa scheme includes a "requirement that acquiring 

Visa Banks must require in their contracts with their merchant customers that 

the merchants must not add any surcharges to Visa card transactions."22  The 

MasterCard scheme includes a similar "requirement that acquiring MasterCard 

Banks must not require MasterCard cardholders to pay a surcharge, or any part 

of any merchant discount or finance charge in connection with a MasterCard 

card transaction."23  

"No Discrimination rules." The Visa scheme includes a "requirement that 

acquiring Visa Banks must not discriminate between different issuers or types of 

(.,.continued) 

all EFTPOS transactions, not Visa transactions, though the Visa plastic is used to initiate them. The use of the 

'CR' button has been blocked to ensure that no such transactions are routed through VisaNet and thus 

become Visa transactions." Mr. Jamieson states that "Visa International does not view these as 'Visa' 

transactions at all." See Jamieson Statement, ¶5.12, 5.14. In contrast, William Wilson, former Chairman of 

Cards NZ Ltd, describes domestic "card present" transactions using a Visa debit card as Visa transactions: 

"For domestic cardholders, Visa Debit offered no particular advantages to EFTPOS in a card present 

environment. Therefore, it was plain to all, including [Visa International], that no interchange fee for card 

present transactions should apply, if Visa Debit was to compete with EFTPOS." See Witness Statement of 

William McLeod Wilson, undated ("Wilson Statement"), ¶54. Mr. Wilson also reports that Mr. Jamieson made a 

presentation to Cards NZ about Visa Debit, and "[t]he presentation recommended that debit interchange fees 

be set at zero for 'card present' transactions and 39 basis points for 'card not present' transactions." See 

Wilson Statement, ¶60. 

21, Stuart McKinley, Country Manager for MasterCard Worldwide, New Zealand, explains that "merchant pushback 

and competition with both EFTPOS and VISA schemes forced MasterCard to rethink" its plan to introduce debit 

cards with "positive interchange fees." See Statement of Evidence of Stuart McKinley, 5 March 2009 

("McKinley Statement"), ¶¶35, 37. Mr. McKinley reports that discussions with issuers and retailers "made it 

clear to me that MasterCard's debit programme would not be able to succeed in the New Zealand market 

without significant changes to its interchange structure" (McKinley Statement, ¶52). Mr, McKinley also reports 

that "[]n July 2008 MasterCard revised its debit card strategy. Although the new interchange strategy was 

approved, MasterCard has not communicated it to the marketplace and has not made a final decision on 

whether to implement this solution. No MasterCard debit cards have yet been issued in New Zealand" 

(McKinley Statement, ¶54 (citation omitted)). 

22. Statement of Claim, ¶19.3. 

23. Statement of Claim, ¶33.2. 
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Visa card and must require in their contracts with their merchant customers that 

the merchants treat all Visa cards the same, regardless of issuer or type of Visa 

card."24  The MasterCard scheme includes a "requirement that acquiring 

MasterCard Banks must accept MasterCard cards equally and without 

discrimination, and must require in their contracts with their merchant customers 

that merchants treat all MasterCard cards the same, regardless of issuer or type 

of MasterCard card."25  

"Honour All Products rules." The Visa scheme includes a "requirement that 

each Visa Bank will honour all types of Visa cards and will cause the merchants 

signed on by it to be under contractual obligations to honour all types of Visa 

cards."26  The MasterCard scheme includes a "requirement that acquiring 

MasterCard Banks must accept all types of MasterCard cards and require in 

their contracts with their merchant customers that the merchants will accept all 

types of MasterCard cards."27  

"Honour All Issuers rules." The Visa scheme includes a "requirement that each 

Visa Bank will honour all Visa cards of other Visa Banks, and will cause the 

merchants signed on by it to be under contractual obligations to honour all Visa 

24. Statement of Claim, ¶19.4. Visa disputes the existence of a Visa No Discrimination rule. See Instructions, 

¶4.1. Also see Witness Statement of Christopher Robert Darlow, undated ("Darlow Statement"), ¶39. ("The 

Commission and retailers allege that a 'no discrimination' rule exists in the Visa scheme preventing a retailer 

from promoting a particular card type or a particular issuer's card. However, that has never been the position 

as far as I know. For the avoidance of any doubt, and as part of our review of the company's constitution and 

operating documents in mid-2008, Cards NZ asked VI to issue a member letter confirming that no such rule 

applies to the Visa network payment system in New Zealand."). 

Statement of Claim, ¶33.3. As we discuss later in this brief, most merchants in New Zealand pay a "blended" 

MSF for Visa and MasterCard transactions. A merchant that pays a blended MSF likely has an incentive to 

accept both Visa and MasterCard transactions on the same terms. Thus, for merchants paying a blended 

MSF, the MasterCard No Discrimination rule, in effect, also applies to Visa transactions. Merchant contracts 

with acquirers also can include No Discrimination rules that apply to both Visa and MasterCard transactions. 

See, for example, Statement of Evidence of Gideon Thomas, 13 November 2008 ("Thomas Statement"), 71[32-

33. In any event, Visa's No Surcharge rule, which prevents merchants from assessing differential surcharges 

on different Visa cards (e.g., relatively higher surcharges on a higher-interchange Visa "Platinum" credit card) 

prevents merchants from "discriminating" across Visa card types of card issuers. 

26. Statement of Claim, ¶19.5. Merchants who accept Visa debit cards are not required to accept Visa credit 

cards. See Wilson Statement, ¶55 ("[Visa International] agreed that merchants who accepted Visa Debit did 

not also have to accept Visa credit cards."). 

27. Statement of Claim, ¶33.4. [Confidential: 

]. See McKinley Statement, ¶29. As we have discussed, MasterCard does not currently issue 

MasterCard debit cards in New Zealand. 

W431,1,) 
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cards issued by each other Visa Bank."28  The MasterCard scheme includes a 

"requirement that acquiring MasterCard Banks must accept all MasterCard 

cards regardless of issuer and require in their contracts with their merchant 

customers that the merchants will accept all MasterCard cards regardless of 

issuer."29  

The Commission refers jointly to the Honour All Products rules and Honour All 

Issuers rule as "Honour All Cards" rules.39  

"Access rules." In both the Visa and MasterCard schemes, member banks 

have to meet certain requirements in order to participate in the scheme as an 

acquirer. For example, the Visa Access rules require'that a member accept 

demand deposits; similarly, the. MasterCard Access rules require that a member 

accept deposits or that financial transactions constitute substantially all of its 

business.31  The Access rules restrict the ability of a firm to join either scheme 

only as an acquirer (i.e., to offer card-acquiring services to merchants but not 

issue cards to cardholders).32  For example, we understand that the access 

rules of both schemes have historically prevented merchants from joining the 

schemes as acquirers and that, until 2006, the Visa Access rules prevented 

-specialist acquirers from joining the. Visa scheme. From 2006, an "acquirer 

only" category was introduced in the rules of Cards NZ Limited ("CNZL"). From 

2006 a firm which did not accept demand deposits could become a member of 

the Visa scheme, but only with the unanimous approval of the shareholders of 

CNZL and approval of the Board of Visa International. Since 2008, we 

understand that Visa's position is that approval of the shareholders of CNZL is 

no longer required for a non-issuer non-bank entity to become an acquirer in 

New Zealand, but such an entity would still need the approval of the Board of 

Visa International in order to become an acquirer in New Zealand. 

28. Statement of Claim, ¶19.6. 

29. Statement of Claim, ¶33.5. 

30. Statement of Claim, 1119.6, 33.5. 

31. Statement of Claim, ¶¶19.7.2, 33.6.4. 

32. See Statement of Claim, ¶¶1 9.7, 33.6. Visa challenges the Commission's description of its Access rules. rS9e 

Jamieson Statement, 114.49-4.51, 8.19. 
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Payments by Merchants and Cardholders for Visa and MasterCard 

Transactions 

3.10 As we have discussed, merchants pay fees, commonly known as merchant service 

fees or MSFs, for accepting payment transactions using a Visa or MasterCard credit 

card and, under some circumstances, Visa debit cards. This merchant service fee 

often is expressed as a percentage of the transaction amount — the "merchant 

discount rate." The merchant service fee reflects the interchange fee (in Visa's 

terminology, Interchange reimbursement fee" or "IRF") and the acquirer's fee or 

margin, which reflects acquirer costs and profits.33  Visa and MasterCard Rules 

require the payment of an interchange fee on transactions over their networks. Both 

networks establish schedules of interchange rates (e.g., standard, card not present) 

that determine the interchange fee that applies to a particular transaction. 

3.11 The attached Figure — reproduced from the Brief of Evidence of Michael Henry 

McCormack — summarizes the flow of interchange and merchant discount fees for a 

particular hypothetical $100 Visa or MasterCard credit card transaction on which the 

interchange fee is 1.60 percent and the merchant service fee is 2.00 percent. 

Illustration of 1/15aridasterCard Domestic NZ Credit Card Transaction 

33. An acquirer's costs include "network fees" (e.g., transaction processing fees, membership fees) paid to Visa or 

MasterCard. See, for example, McCormack Brief, Figure 25, at 86. We discuss these fees in more detail later 

in this brief of evidence. 

19783720 
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3.12 From an economics perspective, the elements of a transaction, as described in the 

figure, are as follows:34  

a A cardholder buys an item from a merchant for $100.00. 

b The merchant, through the acquiring bank, submits the $100.00 transaction to 

the network. 

c The acquiring bank submits the transaction to the network. 

d The network computes the appropriate interchange fee and sends the 

transaction to the issuing bank. 

e The issuing bank posts the $100.00 transaction amount to the cardholder's 

account. 

f The issuing bank transfers $98.40 (i.e., $100.00 - $1.60, the interchange fee) to 

the acquiring bank via the network's settlement bank. 

g The acquiring bank receives $98.40 from the network's settlement bank. 

h The acquiring bank deducts an acquirer margin of $0.40 and transfers $98.00 to 

the merchant. 

3.13 As a result of the transaction in the figure, the merchant pays a total of $2.00 for 

accepting a payment card for this transaction (i.e., the merchant service fee is 2.00 

percent of $100). The issuing bank retains the $1.60 interchange fee (i.e., 1.60 

percent of $100), and so the acquiring bank only receives $98.40 from the network. 

From this amount, the acquiring bank deducts its fee, or "acquirer margin," of $0.40 

from the $98.40 transferred to it by the issuing bank and transfers $98.00 to the 

merchant. Acquiring banks can compete on the basis of their acquirer margin, but 

do not have the ability to unilaterally change the MIF levied on any transaction. That 

is, acquirers cannot unilaterally reduce the MIF. 

34. This figure illustrates the "flow of funds" for a typical transaction, but the chronological order in which the flows 

occur may not be as depicted in the figure. 

111 
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4 Market Definition35  

4.1 We understand that the Commission contends that the relevant markets in which to 

evaluate its claims are: (1) the supply of merchant acquiring services in respect of 

Visa card transactions ("the Visa Acquiring Market"); (2) the supply of merchant 

acquiring services in respect of MasterCard card transactions ("the MasterCard 

Acquiring Market)"; or, in the alternative, a relevant market is merchant acquiring 

services in respect of both cards, or merchant acquiring services in respect of Visa, 

MasterCard and three-party card transactions (the "Broader Acquiring Markets").36  

In this section of our evidence: (1) we discuss the economic approach to market 

definition; and (2) we show that the economic evidence supports the Commission's 

market-definition claims. 

The Economic Approach to Market Definition 

4,2 An economic market can be defined as "the competing products and geographic 

area in which competition occurs that determines the price for a given product."37  

This definition is consistent with Section 3(1A) of the New Zealand Commerce Act 

1986 which states that "the term 'market' is a reference to a market in New Zealand 

for goods or services as well as other goods or services that, as a matter of fact and 

commercial common sense, are substitutable for them." 

4,3 In practice, it typically is difficult to draw precise market boundaries. It is important to 

note, however, that defining markets in an antitrust or merger case is not an end in 

itself. Instead, market definition is typically the first step in an analysis intended to 

evaluate an issue other than market definition. For example, in an economic 

analysis of the likely effects of a proposed merger, the ultimate question of interest 

typically involves evaluating whether the proposed transaction will lead to a 

substantial lessening of competition — that is, will price increase significantly? To 

answer that question, it often is useful to first determine the economic markets in 

which the proposed merger partners participate. (Next steps in the analysis may 

35. We understand that section 27 of the Commerce Act requires a showing that challenged conduct (e.g., the 

provisions at issue in this matter) "has the purpose, effect or likely effect of substantially lessening competition 

in a market," and thus requires determining the extent of a relevant market. In contrast, we understand that 

claims under section 30 of the Commerce Act do not require determining the extent of a relevant market. We 

understand that the Commission has brought claims against the Visa and MasterCard schemes under both 

sections 27 and 30 of the Commerce Act. 

36. Statement of Claim, n14.1, 14.2, 15.1,15.2. 

37. Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial Organization, 4th ed., at 783. 

97$371.7 
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involve evaluating the number and size of competitors in that market, and the ease 

of entry into that market.) 

4.4 Because market definition typically is only the first step of an economic analysis, 

markets in antitrust cases often are defined with reference to the antitrust question at 

issue in a particular litigation. In this case, an ultimate question of interest involves 

the extent to which the challenged provisions have raised prices (i.e., MSFs) paid by 

merchants to accept Visa and MasterCard payment cards. 

4.5 Different products are in the same market if they are good substitutes for each other 

from the perspective of customers. In the context of this litigation — in which the 

claims relate to the effect of challenged provisions on the amount paid by merchants 

for accepting Visa and MasterCard payment cards — the relevant customers are 

merchants that accept such transactions. Markets often are evaluated by 

determining whether a hypothetical monopolist of a particular product could 

profitably impose at least a "Small yet Significant and Non-transitory Increase in 

Price" above a relevant "but-for world" price. This approach is often referred to as 

the "SSNIP test."38  

4.6 Suppose that the only two firms that manufacture product A propose to merge. If a 

hypothetical monopolist of product A would find it profitable to raise the price of 

product A by a small yet significant amount — for example, five or 10 percent — for a 

substantial period of time, then the availability of other products does not constrain 

the price of A to its current level. In that case, product A is a market. If, instead, the 

hypothetical monopolist of product A would not be able to profitably increase price by 

a small yet significant amount for a substantial period of time — because, for 

example, consumers would switch to product B — product A is not a market (i.e., the 

market includes at least products A and B). 

4.7 In the context of the issues in this litigation, it is appropriate to apply the hypothetical 

monopolist test to acquiring services such as those provided by members of the Visa 

38. The SSNIP test was developed In the context of merger analysis. However, it may be inappropriate to use the 

current price as the "but-for" price when applying the SSNIP test to determine whether a single firm (or group of 

firms) has substantial market power. This inappropriate use of the SSNIP test is known as "the cellophane 

fallacy" in the economics literature because the U.S. Supreme Court committed this error in reaching the 

conclusion that DuPont did not have market power in the pricing of cellophane. See Dennis W. Carlton and 

Jeffrey M. Perloff, Modern Industrial Organization, 4th ed., at 646-647. See also Dennis W. Carlton, "Market 

Definition: Use and Abuse," Competition Policy International, Vol. 3, No. 1, Spring 2007. 
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and MasterCard schemes.39  This test evaluates whether a hypothetical monopolist 

of card-acquiring services for a particular payment card would be able to profitably 

set its fees to merchants by, for example, five or 10 percent above the level that 

would prevail with multiple competing acquirers.°  Because of the Visa and 

MasterCard Restraints, merchants can respond to a price increase for a particular 

payment card primarily by declining to accept that card (e.g., all Visa-branded 

payment cards). Thus, the hypothetical monopolist test in the context of payment 

cards can be implemented by evaluating whether so many merchants would decline 

to accept a particular payment card in response to a price increase (i.e., above the 

competitive level) that the price increase would not be profitable of 

Market Definition in Two-Sided Markets 

4.8 Payment cards are often characterized as an example of a "two-sided" market. In 

two-sided markets, a "platform" allows two different types of consumers to interact 

with each other. For example, a standard example of a two-sided platform is a 

newspaper. Newspapers typically have two different types of customers — readers, 

who buy the newspaper, and advertisers, who buy advertising space in the 

newspaper. Payment card schemes like Visa and MasterCard are often described 

as two-sided platforms (or markets) that allow cardholders to interact with 

merchants. 

4.9 In a two-sided market, each side is often characterized as having its own price. In 

the case of newspapers, readers pay one price, and advertisers pay a different price. 

In the case of Visa and MasterCard, the two prices are: (1) the price charged to 

39. The market definition exercise can be conducted assuming either the absence or presence of the challenged 

MIF provision. In this case, the answer to the market definition question is the same under either assumption. 

The ultimate question of interest that the market definition analysis is designed to help address is whether the 

challenged provisions raise the merchant service fee above the level that would otherwise have prevailed. 

40. See, for example, Renate Hesse and Joshua Soven, "Defining Relevant Product Markets in Electronic 

Payment Network Antitrust Cases," 73 Antitrust Law Journal (2006). 

41* For the purpose of our market definition analysis, we hold constant everything except the level of competition 

among acquirers (e.g., we hold constant the interchange fee, annual fees to cardholders, and the level of 

rewards). In the hypothetical monopolist test, we ask whether a monopoly acquirer would be able to increase 

the acquirer margin above the competitive level. If, however, we allow other factors to adjust in response to a 

hypothetical increase in the acquirer margin, our conclusion that merchant service fees would increase if there 

were a hypothetical monopolist of acquiring services compared to the case of competing acquiring firms would 

not change. 
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cardholders (which includes annual fees, interest rates and rewards) and; (2) the 

price charged to merchants (i.e., the MSF).42  

4.10 In general, the demands faced by the two different sides of the market can be 

expected to be related. In the case of a newspaper, the value of advertising space 

to an advertiser typically increases as the number of readers of that newspaper 

increases. Because the two sides' demands can be expected to be related, the two 

sides' prices also may be related. For example, if a newspaper owner reduces the 

price it charges readers, the number of readers of that newspaper can be expected 

to increase, which may make advertising space in that newspaper more valuable. 

Thus, all else equal, a reduction in the price charged to readers may result in the 

newspaper being able to charge a higher price for newspaper advertising. 

4.11 Because changes in one price in a two-sided market may affect the price on the 

other side of the market, market definition in two-sided markets may be more 

difficult, and may have different implications, than in the typical case." However, as 

we have discussed, defining markets in an antitrust case is not an end in itself, but is 

typically the first step in an analysis intended to evaluate an issue other than market 

definition. For certain questions, it can be appropriate to analyze only one price in a 

two-sided market. 

4.12 For example, suppose that there are several competing newspapers in a city, and 

those newspapers plan to create a joint venture to pool and jointly sell and price all 

papers' advertising space (while continuing to compete for readers). In this 

scenario, it would be appropriate to analyze the likely effect of the proposed joint 

venture on the price of newspaper advertising. If newspaper advertising is part of a 

broader market that includes many other types of advertising, the proposed joint 

venture may not raise competition concerns. If, instead, newspaper advertising is a 

relevant market — because a hypothetical monopolist of newspaper advertising 

would be able to profitably impose a small yet significant and non-transitory increase 

in price — the proposed joint venture likely would, all else equal, harm advertisers. 

42. See, for example, the summary of a MasterCard filing to the European Commission in Commission Decision of 

19/XII/2007 relating to a proceeding under Article 81 of the EC Treaty and Article 53 of the EEA Agreement 

(COMP/34.579 MasterCard, COMP/36.518 EuroCommerce and COMP/38.580 Commercial Cards), 

Provisional Non-Confidential Version ("EC Decision"), 1252 (emphases In original). ("As a consequence of its 

market definition, MasterCard requests the Commission to conduct a SSNIP test on the sum of the two prices 

charged to the two demand sides, that is to say cardholder fees and merchant fees.") 

43. See Dennis W. Carlton, "Market Definition: Use and Abuse," Competition Policy International, Vol. 3, No. 1, 

Spring 2007. 
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4.13 In our discussion of the newspaper joint venture, we have not addressed the effect 

of the proposed joint venture on the price paid by readers. It is possible that a joint 

venture that increased the price of newspaper advertising could benefit readers (i.e., 

as the result of a joint venture that creates or increases market power, each 

newspaper may have an incentive to reduce the price of a newspaper to increase 

demand for advertising). Similarly, in the case of the Visa and MasterCard schemes, 

actions that raise the price paid by merchants could lower the price paid by 

cardholders. However, as we have discussed, we understand that to the extent to 

which the challenged provisions provide benefits to cardholders, such effects are not 

relevant in this litigation. 

Markets for the Supply of Merchant Acquiring Services 

4.14 As we have discussed, different types of payment cards have different 

characteristics. As a result, different consumers often carry different types of cards, 

or prefer to use different types of cards for different types of purchases. For 

example, a cardholder may prefer to buy groceries with an on-line debit card, but 

prefer to buy more expensive items (e.g., furniture) with a credit card." Because 

different consumers carry different types of cards, or have preferences for using a 

particular card for a given purchase, a merchant that does not accept one type of 

card (e.g., Visa credit cards) may risk losing sales to consumers who prefer to use 

that card or only carry that type of card.45  

4.15 If merchants were not concerned that declining to accept a particular type of 

payment card would cause a substantial loss of sales, merchants would have little or 

no reason to accept payment cards with relatively high merchant service fees. That 

is, if all payment card types were good substitutes for each other from a merchant's 

44. See, for example, Alan S. Frankel, "Monopoly and Competition in the Supply and Exchange of Money," 66 

Antitrust Law Journal 313 (1998), at 315 ("In practice, different forms of money and methods of transferring 

ownership of money impose different relative costs in different transactions. Thus, few consumers obtain a 

bank cashier's check to purchase a quart of milk, and few purchase a house with nickels."). 

45. Timothy J. Muris, "Payment Card Regulation and the (Mis)application of the Economics of Two-Sided Markets," 

Columbia Business Law Review 515 (2005) ("Muris"), at 522 ("Most merchants .. . cannot accept just one 

major card because they are likely to lose profitable incremental sales if they do not take the major payment 

cards. Because most consumers do not carry all of the major payment cards, refusing to accept a major card 

may cost the merchant substantial sales."). See also Marc Rysman, "An Empirical Analysis of Payment Card 

Usage," LV Journal of Industrial Economics (2007) ("Rysman"), at 2 ("With regards to usage, few consumers 

regularly use multiple networks. Most consumers put a great majority of their payment card purchases on a 

single network.... A merchant in a highly competitive environment most likely must associate with multiple 

payment networks or risk a real decrease in sales."). 
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perspective, the merchant would not be expected to accept relatively high-priced (to 

the merchant) payment forms. 

4.16 In New Zealand, most merchants accept a wide variety of payment forms. For 

example, we understand that all or nearly all New Zealand merchants accept on-line 

debit cards; 88 percent accept Visa payment cards; 85 percent accept MasterCard 

payment cards; and 61 percent accept American Express payment cards.46  

4.17 There are two on-line debit networks in New Zealand. Paymark is owned and 

operated by four New Zealand banks (ASB, BNZ, ANZ and WNZL). Paymark was 

formed in 1989 as Electronic Transaction Services Limited, and is sometimes 

referred to as ETSL or Paymark/ETSL.47  The second network, known as EFTPOS, 

is owned and operated by ANZ.48  Both of these networks charge merchants a fixed 

monthly fee based on the number of point-of-sale terminals and type of 

telecommunication connection they use.49  However, on-line debit transactions do 

not generate interchange fees, and merchants do not pay transaction-level fees on 

such transactions.50  Thus, the incremental cost to a merchant of accepting an on-

line debit transaction is zero. 

4.18 If, from a merchant's perspective, on-line debit cards and credit cards were close 

substitutes, merchants would not be expected to accept credit cards because the 

incremental cost of doing so is substantially higher than the incremental cost of 

accepting an on-line debit card transaction. Yet approximately 85 percent of 

merchants accept Visa and MasterCard credit cards (and nearly 100 percent accept 

on-line debit cards). We also note that Visa was not able to introduce a Visa debit 

card with an interchange fee on "card present" transactions because of the 

widespread use of on-line debit cards with no interchange fee.51  Instead, Visa's 

debit card has no interchange fee on these transactions. In contrast, the availability 

46. See McCormack Brief, ¶26, fn. 40. See also Wilson Statement, ¶53 ("Virtually all merchants in New Zealand 

accept EFTPOS."). 

47. See McCormack Brief, ¶87. 

48. See McCormack Brief, ¶88. 

49. See McCormack Brief, ¶28. 

50. Issuing banks pay per-transaction switch fees to the debit networks (see McCort-hack Brief, ¶28). 

51. Mr. Wilson states that "[Visa International] was keen to see Visa Debit promoted in New Zealand but the 

EFTPOS pricing model [i.e., no interchange] meant that Visa Debit would never get off the ground if it was 

priced like a credit card" (Wilson Statement, ¶54). Mr. Wilson's statement implies that EFTPOS and Visa Debit 

cards are close substitutes from a merchant's perspective, but EFTPOS and Visa credit cards are not. As we 

have discussed, Visa International "agreed that merchants who accepted Visa Debit did not also have to 

accept Visa credit cards" (Wilson Statement, ¶55). 
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of on-line debit cards with no interchange fees has not prevented the Visa and 

MasterCard schemes from imposing positive interchange fees on credit card 

transactions. 

4.19 This evidence indicates that most merchants do not view purchasing acquiring 

services for on-line debit cards and credit cards as close substitutes, and indicates 

that a hypothetical monopolist of credit card-acquiring services would be able to 

profitably set fees for those services above the competitive level. That is, it is likely 

that a hypothetical monopolist acquirer of all Visa and MasterCard credit card 

transactions in New Zealand would be able to set the merchant service fee five or 10 

percent above the competitive price, all else equal. 

4.20 The available evidence also suggests that the supply of acquiring services in respect 

of Visa card transactions and the supply of acquiring services in respect of 

MasterCard card transactions may be separate markets. As we have discussed, 

most (i.e., approximately 85 percent of) merchants in New Zealand accept both Visa 

and MasterCard payment card transactions. Visa is larger than MasterCard in New 

Zealand, but MasterCard accounts for a substantial share of total credit card 

transaction volume. Between 2002 and 2006, for example, MasterCard accounted 

for approximately [Confidential: ] of total Visa plus MasterCard 

transaction volume in New Zealand.52  

4.21 Because MasterCard has a substantial share of credit card transactions in New 

Zealand, a merchant that responded to a price increase for MasterCard credit card-

acquiring services (e.g., resulting from an increase in interchange fees) by dropping 

acceptance of MasterCard credit cards would risk losing substantial sales to rivals 

that continued to accept those cards. Suppose, for example, that the price to a 

merchant of accepting a MasterCard credit card increased by five percent (holding 

constant the price of accepting Visa credit cards and other payment cards). If a 

merchant — such as a hotel — stopped accepting MasterCard, it would risk losing 

substantial sales to its rivals — i.e., other hotels — that continued to accept 

MasterCard credit cards. That is, the price of accepting one scheme's cards may 

not be tightly constrained by the price of accepting the other scheme's cards.53  In 

52. See McCormack Brief, Figure 13, at 57. 

53. Between 2003 and 2007, the average MasterCard interchange fee was approximately constant (at about 1.14 

percent). During the same period, the average Visa interchange fee fell (from about [Confidential: 

I). See McCormack Brief, Figure 1, at 8. Acquirers in New Zealand typically charge a 

"blended" merchant service fee that does not directly depend on the brand of card type used by a cardholder. 
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that case, Visa and MasterCard credit card-acquiring services would not be in the 

same market from the perspective of a merchant.54  

4.22 We conclude that the provision of acquiring services for credit cards is a different 

market from the provision of acquiring services for on-line debit cards. As we 

discuss later in this brief of evidence, our evaluation of the challenged provisions is 

based on a comparison of the likely levels of MSFs in a series of counterfactual 

scenarios in which the challenged provisions of both schemes are absent (in whole 

or in part) to MSF levels in the factual scenario. Our analysis and conclusions do not 

depend on whether there are separate Visa and MasterCard Acquiring Markets, or 

whether acquiring Visa and MasterCard scheme transactions are part of the Broader 

Acquiring Markets defined by the Commission. We therefore do not distinguish 

between these alternate market definitions in the remainder of our brief of evidence. 

Prior Findings on Markets for the. Supply of Merchant Acquiring Services55  

4.23 The issue of market definition in the payment card industry has been addressed in a 

variety of other settings in Europe and the United States. The payment systems in 

Europe and the United States are similar to New Zealand's on a variety of important 

dimensions. For example: (1) debit and credit cards are widely used by consumers 

in Europe, the United States and New Zealand; (2) debit and credit cards are widely 

(...continued) 

See McCormack Brief, ¶¶144, 154. However, some large merchants in New Zealand pay MSFs on an 

Interchange plus" basis (see, for example, Laing Statement, 1130). Thus, differences in interchange fees 

between Visa and MasterCard payment cards typically have not been reflected, in the short run, in the price to 

the merchant of accepting one brand of card vs. the other. 

54. The degree to which Visa and MasterCard are substitutes from a merchant's perspective depends on the 

degree to which the two schemes' cards are substitutes from a cardholder's perspective. For example, if every 

consumer carried a Visa credit card and a MasterCard credit card, and were indifferent to which card he or she 

used for every transaction, a merchant that did not accept one of the cards would not risk losing any sales 

(because every consumer who wanted to use a credit card could use a card accepted by the merchant). Thus, 

if Visa and MasterCard payment cards were close substitutes from the perspective of cardholders on all (or 

most) transactions, accepting Visa and MasterCard payment cards likely would be close substitutes from the 

perspective of merchants. Evidence from the United States (e.g., from Muris and Rysman, as discussed in a 

prior footnote) indicates that cardholders in the United States do not view Visa and MasterCard payment cards 

as close substitutes for any particular transaction. Such cardholder preferences may be due, for example, to 

rewards programs which encourage usage of a particular card. See, for example, Preston Brief, ¶ 186 

("[Confidential: ] of our [ASB's] customers fall into this category of 'points junkies' who 

actively channel spending to earn maximum rewards."). Thus, a merchant that declined to accept either Visa 

or MasterCard credit cards likely would risk losing substantial sales to rivals that accepted both card brands. 

55. Although we note that our market definition conclusions are consistent with the prior decisions we discuss, we 

do not rely on those decisions. Our market definition conclusions are based on our own economic analysis. 
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accepted by merchants in Europe, the United States and New Zealand; and (3) both 

four-party and three-party cards are available in Europe, the United States and New 

Zealand. Because of these similarities, market definition analyses in Europe and the 

United States are likely to be relevant to the issues raised in this proceeding. As we 

discuss in this section of our brief, the market definition conclusions of several prior 

analyses are consistent with our view that the provision of acquiring services to 

merchants for particular types of payment cards are appropriately defined economic 

markets. 

4.24 The European Commission ("EC") recently investigated MasterCard interchange 

fees on "cross-border" transactions. MasterCard submitted studies in that 

proceeding in which it took the position that the relevant product market in which to 

evaluate its interchange fee included a variety of forms of payment, including cash 

and checks. The EC summarized MasterCard's position as follows: 

MasterCard contends that the relevant product market is the market where different 

payment card systems' services compete with each other and with all other forms of 

payment, including cash and cheques. 56  

MasterCard sees acquirers and issuers as co-operating partners in a joint venture 

supplying a "joint product". MasterCard holds that together with its issuers and 

acquirers, it provides card payment services simultaneously to cardholders and 

merchants. The distinct services of MasterCard, of issuers and of acquirers are to be 

analysed as "the MasterCard payment service" which is defined as "co-operation 

enabling service" or "demand co-ordinating service" to cardholders and merchants.57  

Cardholders and merchants should be seen as representing a "joint demand". "Joint 

demand" is defined as "strict complementarity" of cardholder and merchant demand, 

As a consequence of its market definition, MasterCard requests the Commission to 

conduct a SSNIP test on the sum of the two prices charged to the two demand sides, 

that is to say cardholder fees and merchant fees. MasterCard submitted a study as 

evidence that a four party payment card system involves a joint service provided in 

response to joint demand. The study argues in essence that the relevant product 

market must be "the MasterCard service" and the relevant product market is defined 

56. Commission Decision of 19/X11/2007 relating to a proceeding under Article 81 of the EC Treaty and Article 53 

of the EEA Agreement (COMP/34.579 MasterCard, COMP/36.518 EuroCommerce and COMP/38.580 

Commercial Cards), Provisional Non-Confidential Version ("EC Decision"), 11250 (footnotes omitted). 

57, EC Decision, ¶251 (footnotes omitted, emphases in original). 
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by determining which other payment systems compete with the MasterCard 

service.58  

MasterCard believes that the Commission also errs in defining separate issuing and 

acquiring markets since, at the same lime that its issuers compete with each other 

over the delivery of "the MasterCard service" to cardholders and its acquirers 

compete with each other over the delivery of the MasterCard service to merchants, 

they continue to compete with all other payment systems and forms of payment.59  

4.25 The EC rejected MasterCard's analysis: "MasterCard's approach to defining markets 

in industries with two-sided demand cannot be accepted. Two-sided demand does 

not imply the existence of one single 'joint product' supplied by a 'joint venture'."6°  

Instead, the EC concluded that: 

...acquirers provide a wide range of services, which are of a technical and of a 

financial nature. Their customers are merchants wishing to accept payment cards. 

The product characteristics of acquiring services are fundamentally different from 

those of issuing services. Pricing of acquiring services is structurally different from 

the pricing of issuing services, since it is based on a fee paid for each transaction, 

whereas cardholders typically pay annual fees 6' 

4.26 The EC concluded, based on similar factors to those we have discussed, that 

merchant acquiring services are a relevant market in which to analyze interchange 

fees: 

The supply and demand analyses show that card acquiring services are neither 

sufficiently substitutable with cash and cheque related services, nor with bank giro-, 

nor with direct debit services. The Commission therefore retains as relevant product 

market for assessing the MIF the market for acquiring payment card transactions. It 

can be left open whether this market can be further sub-divided into credit card 

acquiring and debit card acquiring or whether acquiring for MasterCard products is a 

product market on its own.62  

58. EC Decision, 1252 (footnotes omitted, emphases in original). 

59. EC Decision, ¶253 (footnotes omitted). 

60. EC Decision, ¶257. 

61. EC Decision, ¶283. 

62. EC Decision, ¶307. A "giro" is a form of payment in which the payment is presented by a payer directly to its 
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4.27 In the United States, the issue of market definition with respect to payment cards has 

been raised in several major antitrust cases. For example, in In re Visa 

Check/MasterMoney Antitrust Litigation ("Visa Check') in the United States, the 

Court determined: 

The evidence establishes conclusively that merchants have not switched to other 

payment devices despite significant increases in the interchange fees on the 

defendants' credit cards. (In this respect, the evidence suggests an even narrower 

product market, i.e. general purpose credit card services alone.) That consumers 

might switch to another form of payment in the event of a surcharge on their credit 

card transactions does not alter the fact that there is no cross-elasticity of demand at 

the merchant level between defendants' products and all other forms of payment.63  

4.28 In United States v. VISA U.S.A. Inc., et al., ("U.S. v. Visa") defendants "argue[d] that 

the relevant market is one which includes all methods of payment including cash, 

checks and debit cards," but the Court accepted the government expert's opinion 

that there is "a general purpose card market separate from other forms of 

payment."64  The Court reached its decision, in part, because "[]]n setting 

interchange rates paid by merchants to issuers (through the merchants' acquiring 

banks), both Visa and MasterCard consider, and have considered, primarily each 

other's interchange rates, and secondarily the merchant discount rates charged by 

Discover and American Express," and "both Visa and MasterCard have recently 

raised interchange rates charged to merchants a number of times, without losing a 

single merchant customer as a result."65  

Likely Competitive Effects of the Challenged Provisions 

5.1 The Commission claims that the establishment and enforcement of the Visa and 

MasterCard scheme MIF provisions, either alone or together with the Visa and 

(...continued) 

bank, which pays the merchant's bank. In contrast, a check is presented by a payer to a merchant, which 

presents the check to its bank, which requests payment from the checkholder's bank. In Europe, "[g]iro 

transfers are typically used by consumers for recurring payments such as electricity bills, instalment payments, 

insurance premiums, etc." (EC Decision, ¶288). 

63. Visa Check, 2003 96-CV-5238 (JG) Decision at 10 (U.S.D.C. for the E.D.N.Y., 1 April 2003) (Lexis version), 

64. U.S. v. Visa, 2001, 98 Civ. 7076 (BSJ) Decision, at 336 (U.S.D.C. for the S.D.N.Y., 9 October 2001). 

65. U.S. v. Visa, at 337, 340. The 1984 NaBanco decision defined a broader relevant market (i.e., including other 

forms of payment). The more recent Visa Check and U.S. v. Visa decisions we discuss in this evidence are 

based on more current economic conditions and reach different conclusions than NaBanco on market 

definition in the payment card industry. 
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MasterCard Restraints, has "the purpose, effect or likely effect of controlling or 

maintaining, or providing for the controlling or maintaining of, the MSFs charged by 

acquirers for the supply of merchant acquiring services."66  Alternatively, the 

Commission claims that the establishment and enforcement of the Visa and 

MasterCard scheme MIF provisions, either alone or together with the Visa and 

MasterCard Restraints, has "the purpose, effect or likely effect of fixing or providing 

for the fixing of a component of the MSFs charged by the acquirers for the supply of 

merchant acquiring services."67  The Commission also claims that the Visa and 

MasterCard scheme MIF provisions, either alone or together with the Visa and 

MasterCard Restraints, has the purpose, or is "likely to have the effect, of 

substantially lessening competition in a" relevant acquiring market." 

5.2 For the purpose of our evaluation of the challenged provisions, we analyze the 

economic issue of whether those provisions affect the merchant service fees paid by 

merchants. As we explain in this section of our brief, we find that the Visa and 

MasterCard scheme MIF provisions, either alone or together with the Visa and 

MasterCard Restraints, likely allow the participants in the Visa and MasterCard 

schemes to substantially increase the price paid by merchants for acquiring services 

above the level that would prevail in a relevant "counterfactual" scenario. That is, we 

find that the challenged provisions allow the participants in the Visa and MasterCard 

schemes to engage in a substantial exercise of market power — equivalently, we find 

that the challenged provisions substantially lessen competition in a market or 

markets for merchant acquisition services. 

5.3 To evaluate the effect of challenged provisions, it is appropriate to compare one or 

more counterfactual scenarios in which the economic environment is the same or 

similar to the real world — the "factual" scenario — except that the challenged 

provisions are absent. That is, a counterfactual scenario consists of an economic 

environment in which the Visa and MasterCard schemes do not specify MlFs (and 

may or may not impose the Visa and MasterCard Restraints). If merchant service 

fees likely are lower in a relevant counterfactual scenario, it is appropriate to 

conclude that the provisions at issue likely raise merchant service fees. 

5.4 In general, it may be possible to construct more than one counterfactual scenario in 

which to evaluate the likely effects of the challenged provisions. We note, however, 

66. Statement of Claim, 111156.1, 67.1. 

67. Statement of Claim, 71156.2, 67.2. 

68. Statement of Claim, 11156.3, 67.3. 
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that the delineation of specific counterfactual scenarios — like market definition 

analysis — is not an end in itself, but is a tool used to answer a specific question. 

The purpose of constructing a counterfactual scenario is not to identify the single 

"right" counterfactual, but to evaluate the likely effect of the challenged provisions. 

For this reason, it can be appropriate to evaluate more than one counterfactual. 

5.5 We evaluate four different counterfactual scenarios.69  

In the first counterfactual, we assume that the requirement to pay interchange 

fees as a condition of accepting and clearing transactions is eliminated. We 

also assume that no bilateral negotiations between issuers and acquirers are 

allowed (and that acquirers are not allowed to negotiate with issuers on behalf 

of their merchant customers). With these assumptions, all Visa and MasterCard 

transactions occur without an interchange fee." 

In the second counterfactual, we again assume that the requirement to pay 

interchange fees as a condition of accepting and clearing transactions is 

eliminated. However, we assume that bilateral negotiations between issuers 

and acquirers over interchange fees are allowed. 

In the third counterfactual, we assume that issuers can unilaterally post 

interchange fees which an acquirer must pay if it seeks payment from the 

issuer. We assume that bilateral negotiations over interchange fees are 

allowed, but only to reduce MIFs below the level posted unilaterally by the 

issuer. 

In the fourth counterfactual, we assume that an acquirer must reach agreement 

with an issuer on interchange fees in order to acquire transactions of that 

issuer's cardholders (i.e., absent such an agreement, the acquirer will not be 

able to acquire transactions by that issuer's cardholders). 

5,6 Before we analyze the alternate counterfactuals, we first discuss Visa and 

MasterCard fees other than interchange fees ("network fees"). In contrast to 

interchange fees, which are received by issuing banks, the Visa and MasterCard 

networks both charge fees to issuing and acquiring banks that the network retains. 

69. See Instructions, ¶3.9. 

70. Such an outcome is sometimes characterized as "transactions clear at par" or "default interchange fee is zero." 

For the purpose of our analysis, we draw no distinction between "no interchange" and "interchange is zero." 
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Because network fees would be expected to continue in each counterfactual, our 

discussion of these fees applies to our analysis of all four counterfactuals. 

Analysis of Visa and MasterCard Network Fees 

5.7 In the factual scenario, the Visa and MasterCard networks each collect network fees 

(or "assessments") from issuing and acquiring banks." Unlike interchange fees, the 

fees Visa and MasterCard charge member banks are retained by each network. 

Thus, in the factual scenario, network fees do not serve to transfer payments from 

merchants to issuing banks.72  

5.8 If interchange fees were eliminated, the Visa and MasterCard schemes each could 

have an incentive to respond to the elimination of those fees by increasing and/or 

modifying network fees. In particular, each scheme could attempt to increase 

network fees on the acquirer of a transaction, and pay network fees to the issuer of a 

transaction. Such a restructuring of network fees could, at least to some extent, 

replicate the economic effect of interchange fees. Suppose, for example, that in a 

counterfactual, the Visa and MasterCard schemes successfully imposed a new 

network fee of 1.00 percent on acquirers and paid issuers a subsidy of 1.00 percent. 

The additional 1.00 network fee would be reflected in merchant service fees. Thus, 

the new network fee would recreate the effect of a 1.00 percent interchange fee (i.e., 

the new "network" fee would serve to transfer payments from merchants to issuers). 

5.9 The extent to which the Visa and MasterCard schemes could successfully impose 

new network fees in a counterfactual scenario likely would depend on whether the 

Visa and MasterCard Restraints were in place. In a counterfactual in which Visa and 

MasterCard interchange fees as well as the Visa and MasterCard Restraints were 

eliminated, the ability of merchants to "steer" transactions (e.g., to EFTPOS or 

between credit card brands) would be expected to constrain, at least to some extent, 

the ability of the schemes to impose new network fees on acquirers. However, if the 

Visa and MasterCard Restraints were not eliminated, both schemes could have the 

ability to restructure network fees in an attempt to replicate the economic effect of 

interchange fees in the factual scenario. 

71 See, for example, Laing Statement, ¶32 and Proposed Statement of Evidence of Andre Sekulic, 5 March 2009, 

111179-80. The Commission has not challenged Visa and MasterCard network fees as currently structured. 

72. Network fees imposed on acquiring banks are costs to those banks. Thus, the "acquirer margin" portion of the 

merchant service fee can be expected to reflect those fees. See, for example, Brief of Evidence of Peter 

Jeremy Hansen for ANZ National Bank Limited, 17 March 2009, ¶1137-42, 54-55; Brief of Evidence of David 

Wayne Taylor for WNZL, 16 March 2009, 11113.16, 5.56. 
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5.10 In the absence of the Visa and MasterCard Restraints, a merchant could respond to 

an increase in merchant service fees for a particular payment card by attempting to 

steer consumers to different payment cards or types (e.g., by imposing a surcharge), 

which would tend to reduce the number of transactions made on that card.73  Thus, 

in response to an increase in the merchant service fee for a particular payment card, 

a merchant, while continuing to accept that card, could reduce the number of 

transactions using that payment card. 

5.11 Professor C. Christian von Weizsacker, in a report prepared for MasterCard in 

another matter, explains that the ability to surcharge — even if not utilized — can be 

expected to reduce merchant card acceptance fees: 

Price competition of payment systems for merchants is enhanced by the fact that 

surcharges (and cash discounts, etc.) are possible. From the point of view of the 

payments system, surcharging of the system by many merchants is to be avoided. 

The attractiveness of cards among cardholders is negatively affected by widespread 

surcharging ... , Therefore the risk of increased surcharging after an increase of 

fees is one of the most powerful forces to keep merchant fees low. We would expect 

that actual surcharging is rather infrequent because payment systems have a great 

interest to avoid merchant surcharging of their system. But nevertheless, merchants' 

right to surcharge imposes substantial downward pressure on merchant fees." 

5.12 The Australian experience — in which Visa and MasterCard interchange fees were 

reduced substantially and some, but not all, of the Visa and MasterCard Restraints 

were eliminated — indicates that Visa and MasterCard were not able to restructure 

network fees to offset the reduction in interchange fees (i.e., by imposing fees on 

71 For example, merchants in New Zealand typically surcharge check transactions to discourage their use. See, 

for example, Witness Statement of Anthony Scott McNeil, 12 November 2008, at 7; Statement of Evidence of 

John Edwin Albertson, 14 November 2008, at 14; Witness Statement of Kieran Thomas O'Sullivan, 13 

November 2008, ¶28; Witness Statement of Stephen Grant Anderson, 12 November 2008, ¶49; Statement of 

Evidence of Dhun Karai, 14 November 2008 ("Karel Statement"), ¶8.33; and Brief of Evidence of Matthew 

Joseph Geor, 16 March 2009,112.12. 

74. C. Christian von Weizs5cker, "Economics of Credit Cards - Expert Report on behalf of MasterCard 

International Incorporated and Europay International SA," 23 January 2002, at page 19. See also Laing 

Statement, ¶256 ("I agree that the threat of surcharging may potentially influence interchange rates.") and 

Karai Statement, ¶115.1, 5.4 ("The prospect of surcharging results in downward pressure on merchant service 

fees/interchange fees because schemes/acquirers are concerned that surcharging will result in decreased use 

of the payment method on which a surcharge is placed. I see the ability to surcharge as one of the most 

important things in a merchant's toolkit in negotiations with the providers of acquiring services.... 

[Confidential: 
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acquirers and subsidizing issuers).75  If the Visa and MasterCard schemes had 

increased network fees to acquirers substantially, acquirer costs would have 

increased substantially and acquirer margins (i.e., the difference between the MSF 

and the MIF) would have been expected to be substantially higher. Instead, acquirer 

margins did not increase — indeed, they fell — after the Reserve Bank of Australia 

("RBA") reduced interchange fees.76  

5.13 In our analysis of counterfactual scenarios, we do not discuss potential attempts by 

the schemes to replicate MIFs through new network fees for two reasons. First, 

without the Visa and MasterCard Restraints in place, the ability of each scheme to 

impose such new fees would be constrained (e.g., by the possibility of merchant 

surcharging). Second, to the extent that such new fees could replicate, in whole or 

in part, the economic effects of the challenged scheme provisions, they would give 

rise to the same competition concerns that we discuss in the following sections of 

our evidence. For this reason, for the purpose of our analysis of counterfactual 

scenarios, we assume that Visa and MasterCard network fees are maintained at or 

around the factual level. 

Analysis of Counterfactual Scenarios 

5.14 For each counterfactual scenario, we first analyze the effect of eliminating the MIF 

provision and the Visa and MasterCard Restraints. We then analyze the effect of 

eliminating the MIF provision while leaving in place the Visa and MasterCard 

Restraints. We also analyze likely effects over time in each scenario. For the 

purpose of our analysis, the "short run" refers to the period before entry by new firms 

into either scheme would take place (e.g., entry by a firm that provides acquiring 

services but does not issue scheme cards), and the "longer run" is the period after 

such entry could take place.77  A short summary of the conclusions of our analysis of 

each of these scenarios appears in Table 1 at the end of this section of our 

evidence.78  

75. The Visa and MasterCard schemes may have been constrained from introducing new network fees that 

replicated the effect of interchange fees in Australia by the threat of further regulatory intervention by the 

Reserve Bank of Australia. 

76. See Brief of Evidence of Alan S. Frankel, 4 May 2009 ("Frankel Brief'), ¶5.11. 

77. In our analyses, the Access rules are only relevant in the longer run because the Access rules cannot prevent 

entry in the short run (by definition). 

78. Only short summaries of our conclusions are reported in Table 1; these summaries are not a substitute for the 

analysis reported in this section of our evidence. 
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Analysis of First Counterfactual 

5.15 We understand that the Commission asks as relief in this proceeding that: (1) the 

Visa Rules and the MasterCard Rules (i.e., the MIF provisions and the Visa and 

MasterCard Restraints) be removed from the relevant contracts and/or (2) an order 

be issued declaring that those Rules have no effect in New Zealand." For this 

reason, the first counterfactual is one in which the Visa and MasterCard Rules are 

deleted from all relevant contracts, but no alternate rules replace the deleted rules. 

We also assume that bilateral negotiations between issuers and acquirers are not 

allowed, and acquirers are not allowed to negotiate with issuers on behalf of their 

merchant customers.°  Thus, in this counterfactual, transactions occur over the Visa 

and MasterCard networks without the payment of an interchange fee." 

Likely Short-Run Effects in First Counterfactual No Visa and MasterCard 

Restraints 

5.16 In this counterfactual, no interchange fees are paid on transactions that occur over 

the Visa and MasterCard networks. In the factual scenario, interchange fees 

account for about 70 percent of the merchant service fee. For example, in 2007, the 

average merchant service fee paid by merchants that accepted Visa and 

MasterCard payment card transactions was about [Confidential: J, and 

the average Visa and MasterCard interchange fee in 2007 was approximately 

[Confidential: ].82 

79. Statement of Claim, li1157(c), 68(c). 

80. Prior to 2008, Visa members could not bilaterally negotiate interchange fees. See Darlow Statement, ¶26(d) 

("The Cards NZ Constitution and Operating Rules had not previously provided for [bilateral negotiations]. 

Although the Board's view then, and now, was that bilateral interchange fees are not the preferred approach 

for good reasons (the likelihood of higher fees and access issues arising etc) we decided to offer the option in 

our constituent documents in the event that any banks wished to take this up (clause 11.3 Operating Rules)."). 

Cards NZ changed its Constitution and Operating Rules in 2008; see Darlow Statement,¶1116-26, 

81. In Australia and before the European Union, Visa and MasterCard claimed that substantial reductions of 

interchange fees would lead to the demise (or "death spiral") of four-party credit card networks. The Australian 

experience contradicts these claims. See Frankel Brief, ¶¶5.20-5.23. Defendants in this matter do not seem to 

be making such claims. For example, a Visa witness claims only that the effect of reducing interchange fees 

would be for merchants to "retain a disproportionate amount of benefits, and to diminish the value to 

consumers. Theieaction on the issuing side, and of consumers, would reverse the positive system growth," 

See Written Statement of Proposed Evidence in Chief of Carl Pascarella on Behalf of Visa International, 3 

March 2009,16.3. 

82. See McCormack Brief, Figure 1, at 8. 
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5.17 Because the average interchange fee was approximately [Confidential: ] 

of the average merchant service fee, substantial reductions in interchange fees 

would be expected to substantially reduce merchant service fees." If an acquirer 

did not reduce its MSF from the factual level, its price could easily be undercut by a 

rival acquirer. For example, a merchant could ask for bids on its acquiring business 

to generate competition among rival acquirers." Thus, competition among acquirers 

to retain or expand card-acquiring business from merchants would be expected to 

drive down MSFs from levels in the factual scenario. 

5.18 The available evidence indicates that reductions in interchange fees in New Zealand 

are associated with lower merchant service fees. In New Zealand, the weighted 

average Visa/MasterCard interchange fee fell from about [Confidential: 

] in 2003 to [Confidential: ] in 2007. During the same period, 

the average Visa/MasterCard merchant service fee in New Zealand fell from about 

[Confidential: ] to [Confidential: ]. That is, during a 

period when the weighted average Visa/MasterCard interchange fee fell by about 

[Confidential: ] basis points, the average Visa/MasterCard merchant service fee 

also fell by about [Confidential: ] basis points. The attached figure — reproduced 

from the Brief of Evidence of Michael Henry McCormick — summarizes average Visa 

and MasterCard interchange and merchant service fees in New Zealand during the 

period 2003-2007.85  

[Confidential: Graph deleted] 

83. See, for example, Wilson Statement, ¶19 ("As a matter of common sense, . . interchange fees have an 

obvious influence on MSFs."). Indeed, the schemes claim that interchange fee levels are set to "balance" 

demand between the "two sides" of the market (i.e., consumers and merchants). That is, interchange fees are 

designed to reduce the price to cardholders of using credit cards and increase the price to merchants of 

accepting credit cards. See, for example, Written Statement of Proposed Evidence in Chief of William Morgan 

Sheedy on Behalf of Visa International, 4 March 2009,1[5.13 ("[L]ess is charged to the group of consumers that 

are more likely to reduce their demand if price increases [i.e., cardholders]".). 

d4. For example, Progressive Enterprises Limited tendered for acquiring services in 2002 (see Thomas Statement, 

¶13); Foodstuffs South Island Limited received tenders in 2005 from several banks, including Westpac, BNZ, 

ANZ and ASB (see Witness Statement of Stephen Grant Anderson, 12 November 2008, ¶66); and Noel 

Leeming Group Limited received proposals from several banks in 2004/2005, and requested new proposals in 

2008 (see Witness Statement of Grant David Signal, 1[1[4-16). ASB reports that it responds to requests for 

proposals ("RFPs") for credit card-acquiring services; "ASB was successful in winning substantial acquiring 

accounts with [Confidential: ] and [Confidential: by responding to RFPs issued by these 

merchants" (Brief of Evidence of Andrew John Dodd ("Dodd Statement"), 20 March 2009, ¶46). 

85. See McCormick Brief, Figure 1, at 8. Mr. Dodd of ASB reports that "ASB usually has no choice but to pass on 

at least some of any reduction [in interchange and scheme fees] to merchants" (Dodd Statement, ¶48). 
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5.19 In his brief of evidence, Professor Hausman analyzes statistically the effect of MIFs 

on MSFs in New Zealand. Professor Hausman finds that the "pass-through rate" 

(i.e., the extent to which MIFs are reflected in MSFs) is in the range of about 0.9 to 

1.1, and not statistically significantly different from 1.0. Professor Hausman's 

findings imply that reductions in MIFs will reduce MSFs on an approximately one-to-

one basis. Thus, Professor Hausman's results imply that a reduction in MIFs of, for 

example, 90 basis points, would reduce MSFs by approximately 90 basis points.86  

5.20 Empirical evidence from Australia also demonstrates that substantial reductions in 

interchange fees lead to substantial declines in merchant service fees. For example, 

when Visa and MasterCard interchange fees were reduced in Australia in 2003 by 

40 basis points (i.e., 0.40 percentage points), average Visa and MasterCard 

merchant service fees fell by 40 basis points within a few months.87  Average Visa 

and MasterCard interchange rates were later reduced by another five basis points. 

As a result, between September 2003 and December 2008, average Visa and 

MasterCard interchange rates fell by 45 basis points. During the same period, 

average Visa and MasterCard merchant service fees had fallen by 58 basis points.88  

The attached figure — reproduced from the Brief of Evidence of Alan S. Frankel 

("Frankel Brief") — summarizes average Visa and MasterCard interchange and 

merchant service fees in Australia since the RBA intervention." 

86. See Brief of Evidence of Professor Jerry Hausman. 4 May 2009 ("Hausman Brief"), 116.5. 

87. Professor Hausman also finds that the pass-through rate in Australia between 2003 and 2008 was 

approximately 1.0. See Hausman Brief, ¶6.4. 

88. The RBA attributes the decline in acquirer margins after the reduction of Visa and MasterCard interchange fees 

not only to the lower interchange fees but also to the increased information available to merchants about card 

acceptance costs due to the RBA's publication both of the average interchange fee and the average merchant 

discount rates prevailing in Australia. See Reserve Bank of Australia Payment Systems Board, Preliminary 

Conclusions of the 2007/08 Review, April 2008, at page 22. The RBA intervention also reduced restrictions on 

entry into acquiring. As a result, a number of large merchants in Australia considered entering as "self 

acquirers." Many of these merchants were able to negotiate lower MSFs with their acquirers. See Gove 

Statement, Illj245-247. 

89. See Frankel Brief, Figure 2, at 69. 
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Cumulative Change in Interchange Fee and MSFs in Australia Since March 2003 
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5.21 The economic literature is consistent with our view that changes in the level of 

interchange fees affect the level of merchant service fees.9°  For example, even 

economists who have been experts for Visa have concluded that: 

The interchange fee puts a floor under the merchant discount. Indeed, since the 

acquiring side of the business is fairly competitive, one can expect changes in 

merchant discounts to generally reflect changes in interchange fees.91  

Rifle interchange fee generally sets a lower bound on the merchant discount 

charged by acquirers.92  

[I]nterchange fees generally affect merchant discounts, the fees paid by merchants to 

acquiring banks for processing credit card transactions.93  

90. See also Darlow Statement, 115 ("While not specifically told as much, I assumed that merchants would 

ultimately be funding interchange fees through merchant service fees."). 

91. David Evans and Richard Schmalensee, Paying With Plastic, at 199 (1999). 

92. Howard Chang and David Evans, "The Competitive Effects of the Collective Setting of Interchange Fees by 

Payment Card Systems," 45 Antitrust Bulletin 641, at 647 (2000). 

93. Richard Schmalensee, "Payment Systems and Interchange Fees," 50 J. Industrial Econ 103, at 103 (2002). 
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Although Visa and MasterCard do not set cardholder and merchant prices, they 

influence these prices by implementing interchange fees .... The acquiring bank 

currently pays an average effective interchange fee on Visa credit card transactions 

of approximately 1.80 percent [in the United States] to the issuing bank. Because the 

interchange fee is a major element of the acquiring bank's cost of processing the 

payment card transaction, it is a major element in determining the amount the 

acquiring bank charges the merchant to handle the transaction, that is, the merchant 

discount . . The acquiring bank also has some other costs of handling the 

transaction, say 0.40 percent, which suggests that the merchant discount is likely to 

be 2.20 percent.94  

Likely Longer-Run Effects in First Counterfactual No Visa and MasterCard 

Restraints 

5.22 The Australian experience indicates that reductions in interchange fees would be 

fully reflected in MSF reductions within a few months.95  To the extent, however, that 

the Access rules prevent entry of acquirers with lower costs than incumbent 

acquirers (i.e., more efficient acquirers), MSFs in this counterfactual may fall further 

in the longer run as competition by such firms reduces average acquirer margins 

(i.e., without interchange fees, the acquirer margin is the MSF). 

94. Benjamin Klein, Andres V. Lerner, Kevin M. Murphy and Lacey L. Plache, "Competition in Two-Sided Markets: 

The Antitrust Economics of Payment Card Interchange Fees," 73 Antitrust Law Journal 571, at 572-73 (2006). 

95. No Surcharging rules were eliminated in Australia, but some of the challenged provisions in New Zealand (e.g., 

Honour All Issuers) remain in place in Australia. 
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Likely Short-Run Effects in First Counterfactual Visa and MasterCard Restraints 

Remain in Place 

5.23 We also consider the likely effect of eliminating MIFs but retaining the Visa and 

MasterCard Restraints in this counterfactual. That is, we assume that transactions 

occur over the Visa and MasterCard networks without the payment of an interchange 

fee, but the Visa and MasterCard Restraints (e.g., No Surcharge rules) remain in 

place.96  In this scenario, we would expect that the Visa and MasterCard Restraints 

would have relatively little effect on merchants. For example, because no 

interchange fees are paid in this counterfactual, and MSFs are thereby substantially 

lower than in the factual, merchants would have relatively little incentive to surcharge 

transactions on Visa and MasterCard payment cards even if the No Surcharge rules 

were not in place.97  

Likely Longer-Run Effects in First Counterfactual — Visa and MasterCard Restraints 

Remain in Place 

5.24 To the extent that the Access rules prevent entry of more efficient acquirers, the Visa 

and MasterCard Restraints will reduce competition on MSFs (i.e., acquirer margins). 

If, however, as Visa claims, the Access rules do not prevent entry of such acquirers, 

competition from new acquirers could occur even in the presence of the other Visa 

and MasterCard restraints. In either case, because the MIF provisions are 

eliminated, MSFs are substantially lower in this counterfactual than in the factual 

even with the Visa and MasterCard Restraints in place. 

96.. Eliminating No Surcharge rules would allow merchants to differentially surcharge different card types (e.g., 

"Platinum" cards) or cards from different Issuers. Thus, eliminating the No Surcharge rules would allow a 

merchant to effectively eliminate the Honour All Cards rules (i.e., a merchant would have to accept all cards, 

but could place a high surcharge on particular cards that it otherwise would not want to accept). For this 

reason, we do not distinguish between scenarios in which the No Surcharge and Honour All Cards rules are 

eliminated, and alternative scenarios in which the No Surcharge rules are eliminated but the Honour All Cards 

remain in place. 

97. In a counterfactual scenario with no interchange fees, credit card MSFs may be greater than the cost to 

merchants of accepting another payment mechanism (e.g., on-line debit cards). Thus, in the absence of the 

Visa and MasterCard Rules, some merchants could have an incentive to surcharge Visa and MasterCard credit,  

card transactions, or steer consumers to other payment mechanisms. These types of merchant actions could 

reduce the volume of Visa and MasterCard transactions, but would not reduce the MSFs (on a transaction 

basis) paid by merchants below the level at which efficient acquirers would earn a competitive rate of return. 
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Summary of Analysis of First Counterfactual 

5.25 We conclude that with or without the Visa and MasterCard Restraints in place, MSFs 

in the first counterfactual likely would be lower than in the factual, in both the short 

and longer run. The elimination of MI Fs would increase competition among 

acquirers as compared to the factual level — that is, if an acquirer did not reduce its 

MSF from the factual level, its price could easily be undercut by a rival acquirer. The 

available evidence indicates that average MSFs in the first counterfactual would be 

lower than in the factual by approximately the amount of factual scenario average 

MIFs (or perhaps by more than the MIF in the longer run if more efficient acquirers 

entered). 

Analysis of Second Counterfactual 

5.26 In the second counterfactual, we assume that the Visa and MasterCard schemes 

respond to the deletion of the Visa and MasterCard Rules from all relevant contracts 

by substituting new contract language for the deleted rules. In particular, we assume 

that the Visa and MasterCard schemes add to the relevant contracts rules that allow 

each issuer to negotiate interchange fees with each acquirer and specify that the 

scheme would continue to process all Visa and MasterCard transactions whether or 

not the issuer, and acquirer involved in the transaction had reached agreement on 

interchange fees. That is, absent a negotiated interchange fee, we assume that a 

Visa or MasterCard transaction would take place without the payment of an 

interchange fee. As we explain in this section of our brief of evidence, we would 

expect that merchant service fees would have been substantially lower in the longer 

term in the second counterfactual than in the factual; however, MSFs may not be 

substantially different than factual scenario levels in the short run. 

Likely Short-Run Effects in Second Counterfactual — No Visa and MasterCard 

Restraints 

5.27 We first analyze likely short-run effects with no Visa and MasterCard Restraints in 

place. Because interchange fees are paid to issuers, a member bank that acts as an 

issuer would have an incentive to agree to non-zero interchange rates with an 

acquiring bank. In general, an acquiring bank that agreed to include an interchange 

fee in its MSF would be at a competitive disadvantage to a rival acquirer that had not 

reached such an agreement. However, as we have discussed, most participants in 

the Visa and MasterCard schemes act as issuers and acquirers. Mr. McCormack 

explains that the "four New Zealand banks offering Visa and MasterCard merchant 
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acquiring services are also the top four issuers in the New Zealand credit card 

marker" In 2006, these four banks accounted for about 90 percent of general 

purpose credit and charge card issuing and acquiring transaction volume in New 

Zealand.99  

5.28 Each of these banks is also relatively "balanced" in that its share of acquiring is 

similar to its share of issuing.199  Because each of the Visa and MasterCard 

acquiring banks in New Zealand also is a major issuer, each likely would recognize 

its mutual interest in negotiating non-zero interchange fees (e.g., to attempt to 

replicate the current system of interchange fees). Indeed, current members may 

have an incentive to agree to interchange fees similar to those in the factual 

scenario. Thus, in the short run, it is possible that negotiated interchange fees would 

not be substantially different from those in the factual. 

5.29 However, merchants may be able to use the ability to surcharge to reduce MSFs 

even in the short run. For example, a merchant could approach one or more issuers 

and offer not to surcharge that issuer's scheme cards in return for a rebate of some 

or all of the interchange payment the issuer receives on cards used at that merchant. 

Alternatively, a merchant could approach the bank that is its acquirer and offer not to 

surcharge the scheme cards that bank issues in return for a lower MSF on "on-us" 

transactions. These types of offers which may create additional competition 

among issuers and/or acquirers — are precluded by the Visa and MasterCard 

Restraints. As these types of merchant tactics became more widespread, we would 

expect average MSFs to decline, although MSFs may not decline as much as in the 

first counterfactual (i.e., the additional competition may not be sufficient to eliminate 

interchange fees). That is, the ability to selectively surcharge (and thus "steer") 

transactions likely would increase the ability of merchants to constrain MSFs and 

interchange fees. 

5.30 As we discussed in our analysis of Visa and MasterCard network fees, the ability of 

a merchant to surcharge, or even threaten to surcharge, can constrain merchant 

98. McCormack Brief, ¶183. 

99. See McCormack Brief, Figure 37, at 110. 

100. BNZ and ASB account for a larger share of issuing than of acquiring, while ANZ and WNZL account for a larger 

share of acquiring than issuing. See McCormack Brief, Figure 37, at 110. In the counterfactual scenario, 

members that are "net acquirers" (i.e., like ANZ and WNZL in the factual scenario) likely would prefer lower 

Interchange fees than members that are "net issuers" (i.e., like BNZ and ASB). Thus, negotiated interchange 

rates could be lower than in the factual scenario. 
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service fees. Similarly, in Australia, MasterCard stated that merchants' ability to 

impose surcharges can constrain interchange fees: 

MasterCard considers that the ability of merchants to discourage card use, by such 

means as cash discounts and surcharging, should be more than sufficient to avoid 

excessive interchange fees. Credit card schemes have an interest in avoiding 

discouragement by merchants, because it lessens card use. It should not, therefore, 

be surprising that schemes will set interchange fees to dissuade widespread 

discouragement practices by merchants.101  

Likely Longer-Run Effects in Second Counterfactual — No Visa and MasterCard 

Restraints 

5.31 In the longer term, we would expect that positive interchange fees would provide an 

incentive for entry by a firm that performs only the acquiring function. In particular, 

an acquirer-only participant in the Visa or MasterCard scheme could decline to 

negotiate interchange fees with any issuing bank and thus be able to charge MSFs 

that covered only its acquiring margin. A firm that acts only as an acquirer would 

have different incentives than a "balanced" member of the Visa and MasterCard 

schemes. ►n particular, an acquirer that did not negotiate an interchange fee with 

issuers would be able to offer lower MSFs to merchants and thus would have a 

competitive advantage over rivals that negotiated interchange fee deals with issuers. 

Unlike an acquirer that also acts as an issuer, an acquirer-only member of the Visa 

or MasterCard schemes would not receive interchange payments and so would not 

benefit from negotiating interchange fee deals. 

5.32 Because, as we have discussed, the average level of interchange fees is about 

[Confidential: ] of the average level of merchant service fees in the 

factual scenario, an acquirer that avoided interchange fee payments would be able 

to substantially undercut acquirers that had negotiated interchange fee payments 

with issuers. As we have discussed, a merchant could generate competition among 

acquirers by asking for bids on its acquiring business. Thus, competition among 

101. Response by MasterCard Worldwide to the Issues for the 2007/08 Review, 31 August 2007, 

htte://mvw.rba.eov.au/PavrnentsSi/stem/Reforms/RevCardPaySsis/Pdtime,  31082007.pdf, at 16-17. See also 

Frankel Brief, 'I1¶3.24-3.29, 5.15-5.19. 
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acquirers to retain or expand card-acquiring business from merchants would be 

expected to drive down MSFs from levels in the factual scenario.102  

5.33 In the longer term, an acquirer that had not negotiated interchange fees with issuers 

would be expected to take acquiring business from balanced rivals with interchange 

fee deals. Such rivals would likely be forced to exit the acquiring business, or, in the 

alternative, negotiate lower or zero interchange fee payments with issuers. Thus, in 

the longer term, interchange fees likely would be substantially lower (or zero) in the 

second counterfactual than in the factual.103  

5.34 Potential acquirer-only entrants could arise from a variety of sources. For example, 

since the reforms in Australia, Tyro Payments (formerly Moneyswitch) has entered 

as an acquirer-only for the Visa and MasterCard schemes in Australia.104  After 

entering in Australia, Tyro explored providing Visa credit card-acquiring services in 

New Zealand but was told that the schemes admissions criteria were in the process 

of being modified.105  At that time, however, it was not clear that Tyro would be 

102. Major merchants also could ask their acquiring bank to lobby the scheme for lower (or zero) interchange fees. 

For example, Mr: Wilson reports that The Warehouse, a major merchant, attempted to reduce its interchange 

fees by asking its acquirer to lobby the Visa scheme: "I understood that The Warehouse actively lobbied its 

bank, Westpac, for strategic merchant status [because "strategic merchants" paid lower interchange fees] and 

this flowed through to the views of the Westpac directors on the Cards NZ Board as to qualification criteria" 

(Wilson Statement, ¶82). In the factual scenario, The Warehouse did not receive strategic merchant status. 

However, in the counterfactual scenario, The Warehouse could switch to an acquiring-only entrant to avoid 

paying interchange fees. 

103. Interchange fees likely also would be substantially lower (or zero) in the second counterfactual than in the 

factual if the Access rules were eliminated but the other Visa and MasterCard Restraints remained in place. If 

the Access rules were not eliminated, but the other Visa and MasterCard Restraints were eliminated (e.g., the 

No Surcharge rules), the results would be similar to our analysis of the effects of eliminating the Visa and 

MasterCard Restraints in the short run (i.e., before the entry of new acquirers). As we have discussed, in the 

short run, the ability to selectively surcharge transactions likely would increase the ability of merchants to 

constrain MSFs and interchange fees. 

104. See Statement of Evidence of Hans-Josef Jost Stollmann, 14 November 2008 ("Stollman Statement"), ¶5 

("Tyro's authority permits it to act as a specialist acquirer [in Australia] but not as an issuer of Visa cards or 

MasterCard cards. As an independent acquirer, Tyro is dedicated to helping merchants improve their business 

processes, manage their electronic payments and reduce the cost of their acceptance."). 

105. "[Tyro] made enquiries with Visa New Zealand in 2005 about becoming a merchant acquirer of Visa 

transactions in New Zealand in order to service merchants who operate on both sides of the Tasman. [Tyro) 

made these inquiries because [it] received a request for a proposal from a large Oil Company" (Stollman 

Statement, ¶42). At that time, however, it was not clear that Tyro would be admitted to the Visa scheme in 

New Zealand: "The company [Cards NZ] kept [Tyro] Informed as to the status of the changes to admission 

criteria. By letter dated 3 March 2006, [Tyro] was advised that an acquiring shareholding category was being 

developed.... A further letter updating progress was sent on 24 May 2006 and later, a copy of the amended 
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admitted to the Visa scheme in New Zealand.106  Mr. Stollman, CEO of Tyro, states 

that Tyro would be interested in providing card-acquiring services in New Zealand.107  

Also, a large merchant could "backward integrate" into the acquiring business, or a 

large merchant or coalition of merchants could sponsor an entrant into the acquiring 

business by pledging their acquiring business to such an entrant. For example, a 

representative of Woolworths reports that Woolworths would consider becoming an 

acquirer in New Zealand.108  

Likely Short-Run Effects in Second Counterfactual — Visa and MasterCard 

Restraints in Place 

5.35 With the Visa and MasterCard Restraints in place, merchants would not be able to 

adopt the type of tactics that we have discussed that would increase their ability to 

constrain MSFs. Thus, interchange fees and MSFs could remain at levels similar to 

those in the factual scenario for the reasons we discussed earlier. 

Likely Longer-Run Effects in Second Counterfactual — Visa and MasterCard 

Restraints Remain in Place 

5.36 In this counterfactual, the Access Rules would prevent the entry (or threat of entry) 

of a firm that acted only as an acquirer of Visa and MasterCard transactions, and 

thus competition among acquirers would be less likely to increase. In addition, as 

(...continued) 

Constitution and Operating Rules." (Wilson Statement, 1194, citations omitted). David John Spicer, CEO of Ezi-

Pay Limited, a potential supplier of credit card-acquiring services in New Zealand, states that scheme 

requirements for joining as an acquirer-only member are not clear. Brief of Evidence of David John Spicer, 12 

November 2008, 11129-30 ("Ezi-Pay has approached various banks (ASB and ANZ National) to discuss the 

possibilities around merchant acquiring but has found this to be a difficult process because it has been difficult 

to obtain clear information from them as to what Ezi-Pay is permitted by the schemes to do. Relationships with 

banks are a necessary part of Ezi-Pay's current business although the bank has a minor role in the 

partnership. Ezi-Pay's view is that the involvement of the banks reduces the viability of the products Ezi-Pay 

wants to supply because the banks 'clip the ticket' on what are already small margin transactions. 

Nevertheless this is currently a requirement as the schemes will only deal with the banks."). 

106. "The company [Cards NZ] kept [Tyro] informed as to the status of the changes to admission criteria. By letter 

dated 3 March 2006, [Tyro] was advised that an acquiring shareholding category was being developed..; . A 

further letter updating progress was sent on 24 May 2006 and later, a copy of the amended Constitution and 

Operating Rules." (Wilson Statement, 1194, citations omitted). 

107. See Stollman Statement, ¶40. 

108. "Woolworths would consider becoming a self-acquirer for scheme transactions in New Zealand if this enabled 

Woolworths to negotiate the removal or reduction of interchange fees, or to reduce acquiring margins as has 

occurred in Australia. Woolworths has already undertaken preliminary costings on becoming a self acquirer in 

New Zealand and has engaged some external parties in discussions" (Karel Statement, ¶8.36.). 
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we have discussed, the inability to surcharge would reduce the ability of merchants 

to constrain MSFs and interchange fees. Thus, for the reasons we discussed 

earlier, interchange fees and MSFs could remain at levels similar to those in the 

factual scenario. 

5.37 If, however, as Visa claims, the Access rules do not prevent entry of such acquirers, 

competition from new acquirers could occur even in the presence of the other Visa 

and MasterCard Restraints. That is, new acquirer-only members would have a 

competitive advantage over incumbent acquirers that had agreed to pay interchange 

fees. We would expect competition from these new firms to reduce MSFs 

substantially below the factual level. 

Summary of Analysis of Second Counterfactual 

5.38 Without the Visa and MasterCard Restraints in place, in the short run merchants 

would be able to adopt tactics that would increase competition among acquirers 

and/or issuers that would tend to reduce interchange fees and MSFs. In the longer 

run without the Restraints, entry by acquirer-only members likely would further 

increase competition among acquirers. In both the short and longer run, competition 

would be greater and MSFs would be lower than in the factual scenario. 

5.39 With the Visa and MasterCard Restraints in place, merchants likely would not be 

able to generate substantial competition among acquirers and/or issuers, and 

interchange fees and MSFs could remain at levels similar to those in the factual 

scenario In the short and longer runs. However, if the Access rules do not prevent 

entry of acquirer-only members, competition from such firms likely would reduce 

MSFs substantially below the factual level. 

Analysis of Third Counterfactual 

5.40 In the third counterfactual, we assume that the Visa and MasterCard schemes each 

introduce a rule that allows each issuer to unilaterally post an interchange fee that an 

acquirer must pay if it seeks payment from the issuer but has not reached 

agreement on an interchange fee. Issuers and acquirers may negotiate alternate 

interchange fees, but only to reduce MIFs below the level posted unilaterally by the 

issuer. The third counterfactual differs from the second counterfactual in the 

situation in which an issuer and acquirer cannot reach agreement on an interchange 

fee — in the second counterfactual, the "default" interchange rate is zero, while in the 

third counterfactual the "default" rate is that posted by the issuer. 
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Likely Short-Run Effects in Third Counterfactual — No Visa and MasterCard 

Restraints 

5.41 As we have discussed, each of the major Visa and MasterCard acquirers is relatively 

balanced between issuing and acquiring, and thus each likely would have an interest 

in maintaining non-zero interchange fees. For this reason, each of these firms likely 

would have an incentive, in the short run, to post an interchange fee at a level similar 

to MI Fs in the factual scenario. 

5.42 If the Visa and MasterCard Restraints were not in place, issuers' incentives to post 

relatively high interchange fees would be constrained by the ability of merchants to 

differentially treat cards with high interchange fees. For example, a merchant could 

choose to accept payment cards only from issuers that agreed to charge low or zero 

interchange fees, and could decline to take payment cards from other issuers, or 

could choose to surcharge payment cards from issuers with relatively high 

interchange fees. As we have discussed, without the Visa and MasterCard 

Restraints in place, merchants also could adopt tactics to increase competition 

among acquirers. As in the second counterfactual, the ability to selectively 

surcharge transactions likely would increase the ability of merchants to constrain 

MSFs and interchange fees, which likely would lead to lower MSFs (although MSFs 

may not decline as much as in the first counterfactual)."9  

Likely Longer-Run Effects in Third Counterfactual — No Visa and MasterCard 

Restraints 

5.43 In the longer run, an acquirer-only entrant may be able to negotiate lower 

interchange rates with individual issuers (e.g., strike a deal with one issuer to accept 

only that issuer's cards, or not surcharge only that issuer's cards, in exchange for 

lower or zero interchange fees). This type of competition among issuers would be 

expected to drive interchange rates down. If a substantial number of consumers in 

the counterfactual scenario continue to have a preference for a particular issuer's 

payment cards (e.g., because that card offers relatively high rewards), this type of 

competition may have a relatively limited constraining effect on MSFs. However, 

consumer preferences for a particular issuer's payment cards in the counterfactual 

109. Without the Visa and MasterCard Restraints, merchants' ability to constrain issuers' interchange fees likely 

would increase over time as merchants improved their ability to steer cardholders to payment methods that 

imposed a lower price on those merchants. This increasing ability to steer cardholders also would likely 

increase constraints on MSFs in the longer run (and in counterfactuals three and four). 
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would be expected to differ from those in the factual. For example, a consumer who 

prefers to use a high-rewards card in the factual may use that card less often in the 

counterfactual because such cards are more likely to be surcharged. 

Likely Short-Run Effects in Third Counterfactual Visa and MasterCard Restraints in 

Place 

5.44 With the Visa and MasterCard Restraints in place, every issuer would have an 

economic incentive to post non-zero interchange fees. Indeed, at least some issuers 

could have an incentive to post interchange fees that are higher than at the factual 

level. If the Visa and MasterCard Restraints are in place, an issuer would know that 

its cards would have to be accepted (because of the Honour All Cards rule) and a 

merchant could not surcharge or discriminate against the use of its card (because of 

the No Surcharge and/or No Discrimination rules). Large issuers likely would be 

constrained from posting interchange fees substantially higher than those in the 

factual, at least to some extent, by the possibility that a large increase in interchange 

fees would cause a substantial number of merchants to stop accepting Visa and 

MasterCard payment cards. However, a small issuer that posted a relatively high 

interchange fee would impose relatively low costs on a merchant — because the 

merchant would receive relatively few transactions from cardholders using that 

issuer's card — and so would be less constrained by the threat of merchants 

declining to accept Visa and MasterCard payment cards. 

5.45 The combined effects of the Visa and MasterCard Restraints and rules allowing each 

issuer to set a "default" interchange fee would create a ''hold up" problem. That is, a 

small issuer could "hold up" a merchant because the merchant could only refuse to 

accept that issuer's scheme cards if it refused to accept all cards from that scheme. 

As a result, the merchant would, in effect, have to agree to pay relatively high 

interchange fees to the small issuer if it wanted to accept any of the scheme's cards. 

If an issuer increases its posted interchange fee, it will capture the benefit of that 

higher fee, but the harm caused by that increase — likely lower merchant acceptance 

— will be shared by all issuers. For this reason, average Visa and MasterCard 

interchange fees in the third counterfactual (in which the Visa and MasterCard 

Restraints are in place) could be higher than in the factual scenario. 
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Likely Longer-Run Effects in Third Counterfactual — Visa and MasterCard Restraints 

in Place 

5.46 In the longer run, it is not clear that the Visa and MasterCard schemes would be 

viable with a rule that allowed unilateral posting of "default" rules by issuers and the 

Visa and MasterCard Restraints in place. As we have discussed, this combination of 

rules allows an issuer that increases its posted interchange fee to capture the benefit 

of that higher fee and create a harm that is shared with other issuers. This 

combination of rules could thus attract opportunistic entry by small issuers, and an 

equilibrium solution may not exist. Even if the Access rules do not prevent entry of 

acquirer-only members, the presence of the other Visa and MasterCard Restraints 

(e.g., No Surcharge rules) likely would not solve the "hold up" problem created by 

the ability of issuers to unilaterally post "default" interchange fees. If the schemes 

were not viable in the longer run with unilateral posting of default interchange fees 

and the Visa and MasterCard Restraints in place, we assume that the Visa and 

MasterCard schemes would not adopt this combination of rules. 

Summary of Analysis of Third Counterfactual 

5.47 Without the Visa and MasterCard Restraints in place, in the short run, merchants 

would be able to adopt tactics that would increase competition among acquirers 

and/or issuers that would tend to reduce interchange fees and MSFs. In the longer 

run without the Access rule, entry by acquirer-only members likely would further 

increase competition among acquirers. In both the short and longer run, competition 

would be greater and MSFs would be lower than in the factual scenario.110  

5.48 With the Visa and MasterCard Restraints in place, the ability of issuers to unilaterally 

post "default" interchange fees likely would create a "hold up" problem. In the short 

run, average Visa and MasterCard interchange fees and MSFs could be higher than 

in the factual scenario. In the longer run, the "hold up" problem could create 

opportunistic entry by issuers; as a result, an equilibrium solution may not exist. 

110. Each of the four counterfactuals we discuss assumes that the current MIF provisions are eliminated. For the 

sake of completeness, we note that if the MIF provisions were maintained, but the Visa and MasterCard 

Restraints were removed, the likely outcome would be similar to that in the third (and fourth) counterfactuals 

with no Restraints — that is, merchants' enhanced ability to steer likely would constrain interchange fees and 

MSFs as compared to the factual scenario. 
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Analysis of Fourth Counterfactual 

5.49 In the fourth counterfactual, we continue to assume that issuers and acquirers may 

negotiate over interchange fees, as in the second counterfactual. However, we 

assume that the Visa and MasterCard schemes each replace the MIF provisions 

with rules that provide that an acquirer must reach agreement with an issuer on 

interchange fees in order to acquire transactions of that issuer's cardholders. 

Likely Short-Run Effects in Fourth Counterfactual — No Visa and MasterCard 

Restraints 

5.50 Issuers' incentives in the fourth counterfactual are similar to their incentives in the 

third counterfactual. Because each of the major Visa and MasterCard acquirers is 

relatively balanced between issuing and acquiring, each likely would have an 

incentive, in the short run, to negotiate interchange fees at a level similar to MI Fs in 

the factual scenario. 

5.51 However, absent the Visa and MasterCard Restraints, issuers' and acquirers' 

incentives to negotiate relatively high interchange fees would be constrained by the 

ability of merchants to differentially treat cards with high interchange fees. For 

example, a merchant could choose to accept payment cards only from issuers that 

agreed to charge low or zero interchange fees, and could decline to take payment 

cards from other issuers, or could choose to surcharge payment cards from issuers 

with relatively high interchange fees. As we have discussed, without the Visa and 

MasterCard Restraints in place, merchants also could adopt tactics to increase 

competition among acquirers. As in the second and third counterfactuals, the ability 

to selectively surcharge transactions likely would increase the ability of merchants to 

constrain MSFs and interchange fees, which likely would lead to lower MSFs 

(although MSFs may not decline as much as in the first counterfactual). A merchant 

also could threaten to switch acquirers if its current acquirer negotiated relatively 

high interchange fees with all or most issuers. 

Likely Longer-Run Effects in the Fourth Counterfactual — No Visa and MasterCard 

Restraints 

5.52 In the longer run, we would expect results in the fourth counterfactual to be similar to 

those in the third counterfactual. Again, an acquirer-only entrant may be able to 

negotiate lower interchange rates with individual issuers (e.g., strike a deal with one 
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issuer to accept only that issuer's cards, or not surcharge only that issuer's cards, in 

exchange for lower or zero interchange fees). 

Likely Short-Run Effects in Fourth Counterfactual — Visa and MasterCard Restraints 

Remain in Place 

5.53 With the Visa and MasterCard Restraints in place, every issuer would have an 

economic incentive to negotiate relatively high non-zero interchange fees. If the 

Visa and MasterCard Restraints were in place, an issuer would know that its cards 

would have to be accepted and a merchant could not surcharge or discriminate 

against the use of its card. Large issuers likely would be constrained from 

negotiating interchange fees substantially higher than those in the factual, at least to 

some extent, by the possibility that a large increase in interchange fees would cause 

a substantial number of merchants to stop accepting Visa and MasterCard payment 

cards. However, a small issuer that negotiated a relatively high interchange fee 

would impose relatively low costs on a merchant — because the merchant would 

receive relatively few transactions from cardholders using that issuer's card — and so 

would be less constrained by the threat of merchants declining to accept Visa and 

MasterCard payment cards. 

5.54 Because the Visa and MasterCard Restraints in this scenario would create a hold up 

problem, each issuer — especially a smaller issuer would have an incentive to 

negotiate substantial interchange fees; acquirers would, in effect, have to agree to 

such higher interchange fees (or they would not be able to offer acquiring services 

because of the Honour All Cards rules). For this reason, average Visa and 

MasterCard interchange fees in the fourth counterfactual (in which the Visa and 

MasterCard Restraints are in place) could be higher than in the factual scenario. 

Likely Longer-Run Effects in the Fourth Counterfactual — Visa and MasterCard 

Restraints Remain in Place 

5.55 In the longer run, it is not clear that the Visa and MasterCard schemes would be 

viable in the fourth counterfactual with the Visa and MasterCard Restraints in place. 

Again, because the Visa and MasterCard Restraints in this scenario would create a 

hold up problem, each issuer — especially a smaller issuer — would have an incentive 

to negotiate substantial interchange fees; acquirers would, in effect, have to agree to 

such higher interchange fees (or they would not be able to offer acquiring services 

because of the Honour All Cards rules). 

tf*P11.: 
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5.56 In the longer run, this combination of rules may create incentives for opportunistic 

entry by additional small issuers. Because such issuers would ignore the effect of 

their entry on other scheme members, an equilibrium solution may not exist. Even if 

the Access rules do not prevent entry of acquirer-only members, the presence of the 

other Visa and MasterCard Restraints likely would not solve the "hold up" problem. 

If the schemes were not viable in the longer run in this counterfactual with the Visa 

and MasterCard Restraints in place, we assume that the Visa and MasterCard 

schemes would not adopt this combination of rules. 

Summary of Analysis of Fourth Counterfactual 

5.57 Without the Visa and MasterCard Restraints in place, the fourth counterfactual is 

similar to the third counterfactual. That is, in the short run, merchants would be able 

to adopt tactics that would increase competition among acquirers and/or issuers that 

would tend to reduce interchange fees and MSFs. Again, in the longer run without 

the Restraints, entry by acquirer-only members likely would further increase 

competition among acquirers. In both the short and longer run, competition would 

be greater and MSFs would be lower than in the factual scenario. 

5.58 The fourth counterfactual is also similar to the third counterfactual with the Visa and 

MasterCard Restraints in place. The requirement that an acquirer must reach 

agreement with an issuer on interchange fees to acquire transactions completed on 

that issuer's cards also would create a "hold up" problem. In the short run, average 

Visa and MasterCard interchange fees and MSFs could be higher than in the factual 

scenario. In the longer run, the "hold up" problem could create opportunistic entry by 

issuers; as a result, an equilibrium solution may not exist. 
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Table 1 

No Visa and MasterCard Visa and MasterCard Restraints 
Restraints Remain in Place 

Short Run Lon der Run Short Run Lon o Run 

Counterfactual 
1 

MSFs fall by 
approximately 

amount 
of MIFs 

MSFs fall by 
approximately 

amount of MIFs, 
or more 

MSFs fall by 
approximately 

amount 
of MIFs 

MSFs fall by 
approximately 

amount 
of MIFs 

Counterfactual 
2 

MSFs fall 

MSFs fall by 
approximately 

amount of MlFs, 
or more 

MSFs could 
- remain at 

factual levels 

MSFs could 
remain at 

factual levels 

Counterfactual 
3 

MSFs fall MSFs fall 
MSFs could 

increase above 
factual levels 

Equilibrium may 
not exist 

Counterfactual 

4 
MSFs fall MSFs fall 

MSFs could 
increase above 
factual levels 

Equilibrium may 
not exist 

Note: In this table, we assume that the Access rules restrict entry (e.g., by an acquirer-only firm). 

Dated May 2009 

D W Carlton 

G E Barn berger 
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Reasonable License Fees: Before the United States District Court, Southern District of 
NeW York, Civ. 13-95 (WCC) (Referred to Magistrate Judge Dolinger), April 15, 1999 
(Expert Report), July 28-29 and August 5, 1999 (Deposition), December 16, 1999 
(Supplemental Report). 

Declaration, Deposition and Reply Declaration of Dennis W. Carlton in Re: Visa 
Check/MasterMoney Antitrust Litigation: Before the United States District Court, 
Eastern District of New York, No. CV 96-5238 (JB) RLM), April 15, 1999 (Declaration), 
May 25, 1999 and June 1, 1999 (Deposition), August 1, 1999 (Reply Declaration). 

Report and Deposition of Dennis W. Canton in Re: Zeneca Limited, Zeneca Holdings Inc., 
and Zeneca Inc. v. Rhone-Poulenc Inc. and Rhone-Poulenc AG Company: In the 
United States District Court for the District of Delaware, No. 97-652-GMS, May 17, 
1999 (Report), June 16, 1999 (Deposition). 

Affidavit and Reply Affidavit of Dennis W. Carlton in Re: Andersen Consulting Business Unit 
Member. Firms v. Arthur Andersen Business Unit. Member Firms and Andersen  
Worldwide. Societe Cooperative: Before the International Court of Arbitration of the 
International Chamber of Commerce, No. 9797/CK, June 2, 1999 (Affidavit), 
September 13, 1999 (Reply Affidavit). 

Affidavit, Report, Rebuttal Report, Reply Report, Rebuttal Report and Testimony of Dennis 
W.Carlton in Re: The Commissioner of Competition and Superior Propane Inc. and 
ICG Propane Inc.: Before The Competition Tribunal, No. CT-98/2, August 17, 1999 
(Affidavit and Report), September 14, 1999 (Rebuttal Report with G. Bamberger), 
September 19, 1999 (Reply Report with G. Bamberger), September 27, 1999 
(Rebuttal Report to Professor Michael Ward with G. Bamberger), December 13-14, 
1999 (Testimony with G. Bamberger). 

Declaration of Dennis W. Canton in Re: Merger of Qwest Communications International Inc.  
and U S WEST, Inc.: Before the Federal Communications Commission, CC Docket 
No. 99-272, October 18, 1999 (with Hal Sider). 

Prepared Direct Testimony, Deposition and Cross-Examination of Dr. Dennis W. Canton on 
behalf of Sierra Pacific Power Company in Re: United States of America Before the 
Federal Energy Regulatory Commission: Docket Nos. ER99-28-001, ER99-28-003, 
EL99-38-002 and ER99-945-002, November 17, 1999 (Prepared Direct Testimony), 
January 10, 2000 (Deposition), April 26 and May 1, 2000 (Cross-Examination). 

Expert Report and Deposition of Dennis W. Carlton in Re: United. States of America v. 
Northwest Airlines Corporation and Continental Airlines, Inc.: In the United States 
District Court for the Eastern District of Michigan, Southern Division, Civil Action No. 
98-74611, January 27, 2000 (Expert Report), June 7, 2000 (Deposition). 

Declaration and Ex Parte Declaration of Dennis W. Canton in Re: Joint Applications of MCI  
WorldCom, Inc., and Sprint Corporation for Consent to Transfer Control: Before the 
Federal Communications Commission, CC Docket No. 99-333, February 18, 2000 
(Declaration with H. Sider), May 10, 2000 (Ex Parte Declaration with H. Sider). 

Testimony, Rebuttal Testimony and Cross-Examination of Dennis W. Canton on behalf of 
Sacramento Municipal Utility District in Re: Application of Pacific Gas and Electric  
Company to Market Value Hydroelectric Generating Plants-and Related Assets 
Pursuant to Public Utilities Code Sections 367(b) and 851: Before the Public Utilities 
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Commission of the State of California, application No. 99-09-053, March 2, 2000 
(Testimony), March 16, 2000 (Rebuttal Testimony), May 9, 2000 (Cross-Examination). 

Affidavit, Deposition and Reply Affidavit of Dennis W. Carlton in Re: Gregory F. Daniel,  
M.D., et al., v. American Board of Emergency Medicine, et al: In the United States 
District Court for the Western District of New York, Civil Action No. 90-CV-1086A, March 
3, 2000 (Affidavit), April 17 and 18, 2000 (Deposition), July 12, 2000 (Reply Affidavit). 

Expert Report, Reply Expert Report, Deposition and Supplemental Report of Dennis W. 
Carlton in Re: CSX Transportation, Inc. V. Qwest Communications International, Inc.: 
In the United States District Court for the Middle District of Florida, Jacksonville 
Division, Civil Action No. 99-412-CIV-J-21C, July 19, 2000 (Expert Report), October 
11, 2000 (Reply Expert Report), January 10-11, 2001 (Deposition), July 18, 2001 
(Supplemental Report). 

Reply Declaration of Dennis W. Carlton in Re: Joint Application of Northpoint 
Communications and Verizon Communications for Authority to Transfer Control of 
Blanket Authorization to Provide Domestic Interstate Telecommunications Services as 
a Non-Dominant Carrier: Before the Federal Communications Commission, 
Washington DC, Docket No. 00-157, October 17, 2000 (Reply Declaration with H. 
Sider). 

Declaration and Reply Declaration of Dennis W. Carlton in Re: In the Matter of Inquiry 
Concerning High-Speed Access to the Internet Over Cable and Other Facilities: 
Before the Federal Communications Commission, Washington DC, Docket No. 00-
195, December 1, 2000 (Declaration with K. Arrow and G. Becker), January 10, 2001 
(Reply Declaration with K. Arrow and G. Becker). 

Report, Rebuttal Report, Deposition, Testimony, and Supplemental Report of Dennis W. 
Carlton in Re: Rambus Inc. v. Infineon Technologies AG, Infineon Technologies North  
America Corp., Infineon Technologies, Inc., Infineon Technologies Holding North  
America Corp., and Infineon Technologies Corp.: In the United States District Court for 
the Eastern District of Virginia, Richmond Division, Civil Action No. 3:00CV524, 
December 20, 2000 (Report), January 19, 2001 (Rebuttal Report), February 6, 2001 
(Deposition), May 3, 2001 (Testimony), February 13, 2004 (Supplemental Report). 

Reports, Rebuttal Reports, Deposition and Declaration of Dennis W. Carlton in Re: Micron  
Technology, Inc. v. Rambus Inc.: In the United States District Court for the District of 
Delaware, Civil Action No. 00-792, March 28, 2001 (Report), April 13, 2001 (Rebuttal 
Report), April 18, 2001 (Deposition), and August 17, 2001 (Report), September 17, 
2001 (Rebuttal Report), Declaration (October 1, 2001). 

Expert Report, Deposition and Testimony of Dennis W. Carlton in Re: Amgen Inc. v. Ortho  
Pharmaceutical Corp.: Endispute Arbitration, Chicago, Illinois, August 31, 2001 
(Expert Report), November 27-28, 2001 (Deposition), May 9-10, 2002 (Testimony). 

Testimony of Dennis W. Carlton in Re: Empirical Industrial Organization Roundtable: Before 
the Federal Trade Commission, Matter No. P015602 (September 11, 2001). 

Expert Report of Dennis W. Carlton in Re: Artemio Del Serrone, et al. v. Philip Morris 
Companies, Inc., et al.: In the Circuit Court for the County of Wayne, State of 
Michigan, No. 00-004035 CZ, December 19, 2001. 

Expert Report and Deposition of Dennis W. Carlton in Re: Cigarette Price-Fixing Litigation 
and related cases, Holiday Wholesale Grocery Company, et al. v. Philip Morris  
Incorporated, et al.: In the United States District Court for the Northern District of 
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Georgia, Atlanta Division, No. 1:00-CV-0447-JOF, MDL No. 1342, December 19, 2001 
(Expert Report), January 23, 2002 (Deposition). 

Expert Report and Deposition of Dennis W. Carlton in Re: Flat Glass Antitrust Litigation: In 
the United States District Court for the Western District of Pennsylvania, No. 97-550, 
MDL NO. 1200, December 20, 2001 (Expert Report), February 4-6, 2002 (Deposition). 

Expert Report, Supplemental Expert Report, and Deposition of Dennis W. Carlton in Re: 
Symbol Technologies.et al v. Lemelson Medical et al and Coqnex Corporation v.  
Lemelson. Medical et al: In the United States District Court, District of Nevada, CV-S-
01-701-PMP (RJJ) and CV-S-01-702-PMP (RJJ), December 14, 2001 (Expert Report), 
May 7, 2002 (Supplemental Expert Report), October 3, 2002 (Deposition). 

Declaration and Reply Declaration of Dennis W. Carlton in Re: Review of Regulatory  
Requirements for Incumbent LEC Broadband.  Telecommunications Services: Before 
the Federal Communications Commission, Washington DC, CC Docket No. 01-337, 
FCC 01-360, March 1, 2002 (Declaration with H. Sider), April 22, 2002 (Reply 
Declaration with H. Sider and G. Bamberger). 

Declaration, Deposition, Reply Declaration, and Preliminary Injunction Hearing Testimony of 
Dennis W. Carlton in Re: Sun Microsystems Inc. v. Microsoft Corporation: In the 
United States District Court, Northern District of California, San Jose Division, Civil 
Action No. C 02-01150 RMW (PVT), March 8, 2002 (Declaration), June 27, 2002 
(Deposition), August 9, 2002 (Reply Declaration); In the United States District Court 
for the District of Maryland, Northern Division, MDL No. 1332, December 4, 2002 
(Preliminary Injunction Hearing Testimony). 

Declaration of Dennis W. Carlton in Re: In the Matter of Applications for Consent to the  
Transfer of Control of Licenses, Comcast Corporation and AT&T Corp., Transferors,  
AT&T Comcast Corporation, Transferee: Before the Federal Communications 
Commission, Washington, D.C., MB Docket No. 02-70, April 26, 2002 

Declaration of Dennis W. Canton In Re Shirley Robinson, et al., v. Bell Atlantic Corporation 
d/b/a Verizon Communications, et al., United States District Court Eastern District of 
Kentucky, Lexington Division, Case No. 01-98, August 30, 2002 (with R. Gertner). 

Expert Report and Deposition of Dennis W. Carlton in Re: Duramed Pharmaceuticals, Inc. v. 
Wyeth-Ayerst Laboratories, Inc.: In the United States District Court, Southern District 
of Ohio, Western Division at Cincinnati, Civil Action No. C-1-00-735, August 19, 2002 
(Expert Report), September 24, 2002 (Deposition). 

Affidavit of Dennis W. Carlton in Re: USG Corporation, a Delaware Corporation, et al, In the 
United States Bankruptcy Court for the District of Delaware, Case No. 01-2094 (RJN), 
August 20, 2002 (Affidavit). 

Expert Report, Expert Rebuttal Report, and Deposition of Dennis W. Carlton in Re: Sarah 
Futch Hall, d/b/a Travel Specialist, et al., on behalf of themselves and all others 
similarly situated v. United Airlines, Inc.,  et al,: In the United States District Court for 
the Eastern District of North Carolina Southern Division, No. 7:00-CV-123-BR(1), 
October 4, 2002 (Expert Report), November 13, 2002 (Expert Rebuttal Report), 
November 21, 2002 (Deposition). 

Initial Report and Deposition of Dennis W. Canton in Re: Sunrise International Leasing  
Corp., v. Sun Microsystems Inc.,: In the United States District Court for the District of 
Minnesota, Civil Action No. 01-CV-1057 (JMR/FLN), March 27, 2003 (Initial Report 
with H. Sider), July 30, 2003 (Discovery Deposition). 
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Declaration and Reply Declaration of Dennis W. Canton Before the Federal Communications 
Commission, Washington DC, in Re: Matter of Section 272(f) (1) Sunset of the BOC  
Separate Affiliate and Related Requirements, 2000 Biennial Regulatory Review  
Separate Affiliate Requirements of Section 64.1903 of the Commission's Rules, WC 
Docket No. 02-112, CC Docket No. 00-175, June 30, 2003 (Declaration with H. Sider 
and A. Shampine), July 28, 2003 (Reply Declaration with H. Sider and A. Shampine). 

Economic Analysis, Response and Economic Analysis of Dennis W. Canton, "Economic 
Analysis of the News Corporation/DIRECTV Transaction," submitted to the Federal 
Communications Commission, MB Docket No. 03-124, July 1, 2003 (Economic 
Analysis with J. Halpern and G. Bamberger); September 8, 2003 (Response with J. 
Halpern and G. Bamberger); October 2, 2003 (Economic Analysis to DOJ with J. 
Halpern and G. Bamberger). 

Supplemental Declarations of Dennis W. Carlton in Re: Review of Regulatory Requirements 
for Incumbent LEC Broadband Telecommunications Services: Before the Federal 
Communications Commission, Washington DC, CC Docket No. 01-337, FCC 01-360, 
July 11, 2003 (with H. Sider), September 3, 2003 (with H. Sider). 

Expert Report and Deposition of Dennis W. Carlton In Re: D. Lamar DeLoach, et at. v. Philip 
Morris Companies, Inc., et al. (R.J. Reynolds Tobacco Co.), In the United States 
District Court for the Middle District of North Carolina, Greensboro Division, Case No. 
00-CV-1235, October 2, 2003 (Expert Report), October 30, 2003 (Deposition). 

Report of Dennis W. Carlton on behalf of Verizon, November 18, 2003 (with K. Arrow, G. 
Becker, and R. Solow). 

Report and Deposition of Dennis W. Carlton In Re: Francis Ferko and Russell Vaughn as  
Shareholders of Speedway Motorsports, Inc. v. (NASCAR) National Association for 
Stock Car Auto Racing, Inc.,  International Speedway Corporation, and Speedway  
Motorsports, Inc.,: In the United States District Court Eastern District of Texas 
Sherman Division, Case No. 4:02cv50, Honorable Richard A. Schell, December 15, 
2003 (Report), January 21-22, 2004 (Deposition). 

Declaration, Deposition, and Rebuttal Declaration of Dennis W. Carlton In Re: CSC  
Holdings, Inc. v. Yankees Entertainment and Sports Network, LLC., before the 
American Arbitration Association, Arbitration Proceeding, Case No 13 181 02839 03, 
January 23, 2004 (Declaration), February 5, 2004 (Deposition), February 24, 2004 
(Rebuttal Declaration). 

Expert Report, Deposition, Expert Report, Deposition and Testimony of Dennis W. Carlton In 
Re: Jamsports and Entertainment, LLC v. Paradama Productions, Inc.. dib/a AMA Pro 
Racing, Clear Channel Communications, Inc., SFX Entertainment, Inc., d/bla Clear.  
Channel Entertainment SFX Motor Sports, Inc., d/b/a Clear Channel Entertainment-
Motor Sports, In the United States District Court for the Northern District of Illinois 
Eastern Division, Case No. 02 C 2298, March 8, 2004 (Expert Report), April 19 and 
20, 2004 (Deposition), September 28, 2004 (Expert Report), October 4, 2004 
(Deposition), March 11, 14, 2005 (Trial Testimony). 

Affidavit in Reply, Second Affidavit, and Testimony of Dennis W. Carlton In Re: The Matter of 
an Appeal from Determinations of the Commerce Commission Between Air New  
Zealand Limited Between Qantas Airways Limited and The Commerce Commission, 
In the High Court of New Zealand Auckland Registry Commercial List Under The 
Commerce Act 1986, CIV 2003 404 6590, June 7, 2004 (Affidavit), July 6, 2004 
(Second Affidavit), July 13-16, 2004 (Testimony). 
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Expert Report and Deposition of Dennis W. Carlton in Re: J.B.D.L. Corp. d/b/a Beckett 
Apothecary, et al., v. Wyeth-Ayerst Laboratories, Inc., et al., Civil Action No. C-1-01-
704. CVS Merdian, Inc., and Rite Aid Corp., v. Wyeth, Civil Action No. C-1-03-781, in 
the United States District Court for the Southern District of Ohio Western Division, July 
7, 2004 (Expert Report), September 3, 2004 (Deposition). 

Declaration of Dennis W. Carlton on behalf of Bellsouth Telecommunications, Inc., in the  
matter of AT&T Corp., v. Bellsouth Telecommunications, Inc., before the Federal 
Communications Commission, Washington, DC 20554, July 20, 2004 (with H. Sider). 

Expert Report, Sur-Reply Expert Report, Deposition, Affidavit and Supplemental Report of 
Dennis W. Carlton in Re: Flat Glass Antitrust Litigation: In the United States District 
Court for the Western District of Pennsylvania, Master Docket MISC No. 97-550, 
relates to Jeld-Wen, Inc. Docket No. 2-99-875, July 6, 2004 (Expert Report), 
September 9, 2004 (Sur-Reply Expert Report), November 1-2, 2004 (Deposition), July 
20, 2005 (Affidavit), August 16, 2005 (Supplemental Report). 

Expert Report, Declaration and Deposition of Dennis W. Carlton (T-Mobile, Sprint PCS, 
AT&T Wireless, Cingular, Verizon Wireless Reports) in Re: Wireless Telephone  
Services Antitrust Litigation: In the United States District Court Southern District of 
New York, 02 Civ. 2637, December 20, 2004 (Expert Report), February 9, 2005 
(Deposition). 

Declaration, Testimony, Reply Declaration/Rebuttal, Joint Applicants' Statement, Ex Parte, 
Rebuttal Testimony and Rejoiner Testimony of Dennis W. Carlton in Re: In the Matter 
of the Proposed Merger of AT&T Corp.,(AT&T) and SBC Communications Inc. (SBC), 
Before the FCC, February 21, 2005 (Declaration with H. Sider);Before the New Jersey 
Public Utility Commission, May 4, 2005 (Testimony with H. Sider); Before the FCC, 
May 9, 2005 (Reply Declaration/Rebuttal with H. Sider); Before the Pennsylvania 
Utility Commission, May 12, 2005 (Joint Applicants' Statement with H. Sider); Before 
the FCC, June 28, 2005 (Ex Parte with H. Sider); Before the Pennsylvania Public 
Utility Commission, July 15, 2005 (Rebuttal Testimony with H. Sider); Before the 
Pennsylvania Public Utility Commission, August 5, 2005 (Rejoiner Testimony with H. 
Sider). 

Expert Report of Dennis W. Carlton in Re: In the matter of Echostar Satellite, L.L.C., v. Fox 
Television Holdings, Inc., Fox/UTV Holdings, Inc., News Corporation: Before the 
American Arbitration Association, Case No. 71 472 E 00690 04, March 2, 2005 (with 
G. Bamberger). 

Declaration, Reply Declaration, Proprietary Report and Redacted Reports of Dennis W. 
Carlton in Re: In the matter of Verizon Communications Inc., and MCI, Inc., 
Applications for Approval of Transfer of Control Before the FCC (Federal 
Communications Commission), Washington, DC 20554, WC Docket No. 05-75, March 
10, 2005 (Declaration with G. Bamberger and A. Shampine), May 24, 2005 (Reply 
Declaration with A. Shampine), August 5, 2005 (Proprietary and Redacted Report with 
G. Bamberger and A. Shampine), September 9, 2005 (Redacted Report with G. 
Bamberger and A. Shampine). 

Expert Report, Deposition, Affidavit, Supplemental Report and Testimony of Dennis W. 
Carlton in Re: Celanese Ltd., et al. v. JO Tankers AS, et al, April 8, 2005 (Expert 
Report); and May 6, 2005 (Deposition); June 10, 2005 (Affidavit); October 10, 2005 
(Supplemental Report), November 9-10, 2005 (Testimony). 

Affidavit of Dennis W. Carlton in Re: In the matter of Beatrice C. Romero vs. Philip Morris 
Price Fixing Allegations: In the United States First District Court State of New Mexico 
County of Rio Arriba, April 15, 2005. 
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Deposition, Expert Reports, Written Direct Examination, Deposition and Trial Testimony of 
Dennis W. Carlton in Re: United States of America v. Philip Morris USA Inc. (f//k/a  
Philip Morris Incorporated), et al., In the United States Court for the District of 
Columbia, Civil Action No. 99-CV- 2496 (GK), September 10, 2002 (Deposition); April 
29, 2005 (Expert Report); May 3, 2005 (Written District Examination); May 10, 2002 
(Expert Report); May 23, 2005 (Written Direct Examination); May 23, 2005 
(Deposition), June 2, 2005 (Trial Testimony). 

Deposition and Expert Submission of Dennis W. Carlton in Re: 2003 NPM Adjustment 
Proceeding pursuant to Master Settlement Agreement, November 22, 2005 
(Deposition),October 10, 2005 (Expert Submission), January 30, 2006 (Expert Final 
Submission). 

Declaration of Dennis W. Carlton in Re: Coved Communications, et.al. v. Bell Atlantic, et. al., 
Civil Action No.:1:99-CV-01046, June 10, 2005 (Declaration). 

Joint Report by Dennis W. Carlton and Alan S. Frankel In the Matter of the Decision of the.  
Office of Fair Trading dated 6 September 2005 No. CA 98/05/05 of 6 September 2005 
in Case CP/0090/00/S, Competition Appeal Tribunal (U.K.), February 27, 2006 
(Report). 

Expert Report and Deposition of Dennis W. Carlton in Re: Fresh Del Monte Pineapples 
Antitrust Litigation In the United States District Court for the Southern District of New 
York, Civil Action No. 03-CV-10230 (RMB), February 3, 2006 (Expert Report); 
February 22, 2006 (Deposition). 

Expert Report of Dennis W. Carlton in Re: Marjorie Ferrell, et al., v. Wyeth-Averst 
Laboratories, Inc., et al. In the United States District Court for the Southern District of 
Ohio, Civil Action No. C-1-01-447, May 3, 2006 (Expert Report). 

Declaration of Dennis W. Carlton (with Hal Sider) in Re: AT&T Corporation and BellSouth  
Corporation., Application for Approval of Transfer of Control, in the Federal 
Communications Commission, WC Docket 06-74, March 29, 2006 (Declaration), June 
19, 2006 (Reply Declaration), August 21, 2006 (Declaration). 

Declaration of Dennis W. Carlton in Re: Wireless Telephone Services Antitrust Litigation,  
Michael Freeland, et al, on behalf of himself and others; V. AT&T Corporation, et al. In 
the United States District Court, Southern District of New York, Master File 02 Civ. 
2637 (DLC) and Separate File 04 Civ. 8653 (DLC), May 5, 2006 (Declaration). 

Declaration, Deposition, Direct Testimony and Rebuttal Testimony of Dennis W. Carlton in 
Re: Certain Baseband Processor Chips and Chipsets, Transmitter and Receiver 
f Radio) Chips, Power Control Chips, and Products Containing Same, Including 
Cellular Telephone Handsets, In the United States International Trade Commission, 
May 19, 2006 (Declaration), June 1, 2006 (Deposition), June 5, 2006 (Direct 
Testimony), June 7, 2006 (Rebuttal Testimony) July 10, 2006 (Live Testimony). 

Expert Report, Supplemental Expert Report, Second Supplemental Expert Report, Reply 
Expert Report, Deposition, Statement, and Testimony of Dennis W. Carlton in Re: 
Verizon Services. Corp., Verizon Communications Inc., MCI Communications Corp., 
and Verizon Business Global LLC vs. Cox Fibernet Virginia, Inc., Cox Virginia  
Telecom, Inc., Cox Communications Hampton Roads, LLC, CoxCom, Inc., and Cox  
Communications Inc. in the US District Court for the Eastern District of Virginia, Case 
No. 1:08-cv-157 CMH-TRJ, May 30, 2008 (Expert Report), June 13, 2008 (Supp. 
Expert Report), July 2, 2008 (Second Supp. Expert Report), July 14, 2008 (Expert 
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Report in Reply to Expert Report of Michael C. Keeley), July 29, 2008 (Deposition), 
September 17, 2008 (Statement), September 18, 22, and 29, 2008 (Testimony). 

Declaration, and Reply Declaration of Dennis W. Carlton (with A. Shampine and H. Sider) in 
Re: Verizon Wireless and ALLTELL Holdings LLC, in the Federal Communications 
Commission, WT Docket 08-95, June 13, 2008 (Declaration), August 19, 2008 (Reply 
Declaration). 

Initial Submission and Final Submission of Dennis W. Carlton in Re: 2006 NPM Adjustment 
Proceeding pursuant to Master Settlement Agreement, October 6, 2008 (Initial 
Submission Expert Report), January 16, 2009 (Final Submission Expert Report). 

Expert Report of Dennis W. Carlton in Re: Rosemary D'Auqusta et. al. v Northwest Airlines 
Corp and Delta Air Lines, Inc., in the US District Court for the Northern District of 
California, Civil Action No. :3:08-CV-3007 VRW, October 17, 2008 (Expert Report) 

Declaration of Dennis W. Carlton in Re: Vibo Corp Inc. v Jack Conway in the US District 
Court Western District of Kentucky, Case No. 03:08-CV-571-JBC, December 1, 2008 
(Declaration). 

Expert Report, and Supplemental Expert Report of Dennis W. Carlton and Mark Israel in Re: 
Toys "R" Us-Delaware, Inc., and Geoffrey, Inc. v Chase Bank USA, N.A., for the 
American Arbitration Association New York, New York, No. 13-148-02432-08, 
February 27, 2009 (Expert Report), March 23, 2009 (Supplemental Expert Report). 
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Annexure B — Curriculum Vitae of Gustavo E. Bamberger 

GUSTAVO E. BAMBERGER February 2009 
Economist 

Home Address: 5134 S. Woodlawn Ave. 
Chicago, IL 60615 

Business Address:  Compass Lexecon 
332 S. Michigan Ave. 
Suite 1300 
Chicago, IL 60604  (312) 322-0276 

(773) 955-5836 

EDUCATION  

Ph.D., UNIVERSITY OF CHICAGO, 1987, GRADUATE SCHOOL OF BUSINESS 

M.B.A., UNIVERSITY OF CHICAGO, 1984, GRADUATE SCHOOL OF BUSINESS 

B.A., SOUTHWESTERN AT MEMPHIS, 1981 

EMPLOYMENT  

COMPASS LEXECON (formerly Lexecon), Chicago, Illinois (3/87-Present): Senior Vice 
President 

UNIVERSITY OF CHICAGO, (1984, 1986): Lecturer 

GOVERNORS STATE UNIVERSITY, (1986): Community Professor 

UNIVERSITY OF CHICAGO, (1982-1986): Teaching Assistant 

UNIVERSITY OF CHICAGO, (1982-1986): Research Assistant 

ACADEMIC HONORS AND FELLOWSHIPS  

University of Chicago Fellowship, 1981-1984 

H.B. Earhart Fellowship, 1985-1986 

RESEARCH PAPERS  

"Antitrust and Higher Education: Was There a Conspiracy to Restrict Financial Aid?" 
co-authored with D. Carlton and R. Epstein, RAND Journal of Economics, (Vol. 26, 
No. 1, Spring 1995, pp. 131-147). 

"Antitrust and Higher Education: MIT Financial Aid (1993)," co-authored with D. Carlton, in 
The Antitrust Revolution: Economics, Competition, and Policy, John Kwoka and 
Lawrence White, eds., 1998. 
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"Airline Networks and Fares", co-authored with D. Carlton, in Handbook of Airline 
Economics, 2nd ed., Darryl Jenkins, ed., 2003. 

"Revisiting Maximum Resale Price Maintenance: State Oil v. Khan (1997), in The Antitrust 
Revolution: Economics, Competition, and Policy, John Kwoka and Lawrence White, 
eds., 2004. 

"An Empirical Investigation of the Competitive Effects of Domestic Airline Alliances," co-
authored with D. Carlton and L. Neumann, Journal of Law and Economics, (Vol. 47, 
No. 1, April 2004, pp. 195-222). 

"Predation and the Entry and Exit of Low-Fare Carriers," co-authored with D. Carlton, in 
Advances in Airline Economics: Competition Policy and Antitrust, Darin Lee, ed., 
2006. 

TESTIMONIAL EXPERIENCE  

Direct, Rebuttal and Cross-Examination Testimony of Gustavo E. Bamberger on behalf 
of Producer - Marketers Transportation Group, before the Illinois Commerce 
Commission in Docket No. 90-0007, April 24, 1990 (Direct); July 6, 1990 (Rebuttal); 
and May 30, 1990 and August 3, 1990 (Cross-Examination). 

Testimony of Gustavo E. Bamberger in Re: United States of America v. Irving A. Rubin: 
In the U.S. District Court for the Northern District of Illinois, Eastern Division, No. 91 
CR 44-2, December 3, 1993. 

Testimony of Gustavo E. Bamberger in Re: Center for Public Resources Arbitration, E.  
Merck and EM Industries, Incorporated, against Abbott Laboratories, February 8, 
1994. 

Deposition and Testimony of Gustavo E. Bamberger in the Matter of: Michael R. Sparks, 
Debtor: In the United States Bankruptcy Court for the Northern District of Illinois, 
Eastern Division, No. 92 B 21692, May 9, 1994 (Deposition and Testimony). 

Joint Affidavit and Joint Reply Affidavit of John P. Gould and Gustavo E. Bamberger in Re: In 
the. Matters of Review of the. Pioneer's Preference Rules and Amendment of the..  
Commission's Rules to Establish New Personal Communications Services: 
Proceedings before the Federal Communications Commission, ET Docket 93-266, 
Gen. Docket 90-314, July 26, 1994 (Affidavit); and August 8, 1994 (Reply Affidavit). 

Statement of John P. Gould and Gustavo E. Bamberger on Implementing Legislation for the 
Uruguay Round of GATT (S. 2467) (Pioneer Preference Provisions) Before the 
Senate Commerce Commission, November 14, 1994. 

Report and Deposition of Gustavo E. Bamberger in Re: Khan, et al. v. State Oil Company; In 
the U.S. District Court for the Northern District of Illinois, Eastern Division, No. 94 C 
00035, May 30, 1995 (Report); and July 27, 1995 (Deposition). 

Statement and Supplemental Statement of Alan 0. Sykes and Gustavo E. Bamberger in Re: 
Fresh Tomatoes and Bell Peppers, Investigation No. TA-201-66, United States 
International Trade Commission, June 3, 1996 (Statement); and June 10, 1996 
(Supplemental Statement). 

Testimony of Gustavo E. Bamberger in Re: Wisconsin Public Service Corporation; WPS 
Energy Services, Inc.; and WPS Power Development, Inc.: Before the Federal 
Energy Regulatory Commission, Docket No. ER96-1088-000, July 22, 1996. 
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Pre-Filed Direct, Rebuttal and Re-Direct Testimony of Gustavo E. Bamberger in Re: 
Disapproval of Rate Filings for American Casualty Company of Reading, 
Pennsylvania, and Continental Casualty Company,  Before the State Office of 
Administrative Hearings (Texas), SOAH Docket No. 454-96-0800, September 10, 
1996 (Direct); September 16, 1996 (Rebuttal); and September 27, 1996 (Re-Direct). 

Affidavit of Gustavo E. Bamberger in Re: Summit Family Restaurants Inc., a Delaware  
Corporation; HTB Restaurants Inc., a Delaware Corporation; and CKE Restaurants: 
Inc., a Delaware Corporation vs. HomeTown Buffet, Inc., a Delaware Corporation;  
and Buffets, Inc., a Minnesota Corporation:  In the U.S. District Court for the District 
of Utah, Central Division, No. 96 CV 0688B, September 17, 1996. 

Report, Supplemental Report, Affidavit, Deposition and Affidavit of Gustavo E. Bamberger in 
Re: Blue Cross & Blue Shield United of Wisconsin, and Compcare Health Services  
Insurance Corporation v. The Marshfield Clinic and Security Health Plan of 
Wisconsin, Inc.:  In the U.S. District Court for the Western District of Wisconsin, No. 
94-C-0137-C, December 19, 1996 (Report with William J. Lynk); February 10, 1997 
(Supplemental Report William J. Lynk); March 10, 1997 (Affidavit with William J. 
Lynk); March 18, 1997 (Deposition); and April 4, 1997 (Affidavit). 

Affidavit of Dennis W. Carlton and Gustavo E. Bamberger in Re: Pacific Gas & Electric 
Company, San Diego Gas & Electric Company, and Southern California Edison' 
Company:  United States of America Before the Federal Energy Regulatory 
Commission, FERC Docket No. ER96-1663-000, January 16, 1997. 

Testimony and Prepared Statement of Gustavo E. Bamberger on behalf of Sacramento 
Municipal Utility District in Re: Pacific Gas and Electric Company, San Diego Gas & 
Electric Company and Southern California Edison Company:  Before the Federal 
Energy Regulatory Commission Technical Conference on Structural Mitigation 
Options, Docket No. ER96-1663-000, January 17, 1997. 

Affidavit, Report, Rebuttal Report and Deposition of Gustavo E. Bamberger in Re: Henry &  
Joann Rozema, Island Sports Center, Inc., Mark McKay, Lawrence Halide, Harriet  
Halide, and Kathleen Malek, on behalf of themselves and all others similarly situated 
v. The Marshfield Clinic, Security Health Plan of Wisconsin, Inc., North Central  
Health Protection Plan, and Rhinelander Medical Center, S.C.:  In the U.S. District 
Court for the Western District of Wisconsin, No. 94-C-592-C, July 11, 1997 
(Affidavit); July 23, 1997 (Report with William J. Lynk); September 2, 1997 (Rebuttal 
Report); and September 11-12, 1997 (Deposition). 

Deposition, Testimony and Surrebuttal Testimony of Gustavo E. Bamberger in Re: Deltic 
Farm & Timber, Co., Inc. vs. Great Lakes Chemical Corporation:  In the U.S. District 
Court for the Western District of Arkansas, El Dorado Division, No. 95-1090, 
November 13, 1997 (Deposition); December 9, 1997 (Testimony); and December 
10, 1997 (Surrebuttal Testimony). 

Report, Deposition and Testimony of Gustavo E. Bamberger in Re: In the Arbitration of 
Bandaq, Incorporated, Claimant, v. Treadco, Inc., Respondent; Treadco, Inc.,  
Counter-Claimant and Claimant, v, Bandaq, Incorporated, Martin Carver, William  
Sweatman, J.J. Seiter, Ronald Toothaker, and Ronald Hawks, Counter-Respondent 
and Respondents:  American Arbitration Association, Chicago, Illinois, No. 51 114 
0038 95, May 21, 1998 (Report); August 18, 1998 (Deposition); and November 12 
and 16, 1998 (Testimony). 

Testimony, Affidavit, Affidavit, Report, Deposition, Affidavit and Testimony of Gustavo E. 
Bamberger in Re: Hamilton, et al. v. Accu-Tek, et al.:  In the U.S. District Court for 
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the Eastern District of New York, No. 95 CV 0049, July 27, 1998 (Testimony before 
Magistrate Judge Cheryl L. Pollak); August 13, 1998 (Affidavit); October 2, 1998 
(Affidavit); October 16, 1998 (Report); November 13, 1998 (Deposition); December 
12, 1998 (Affidavit); and December 29, 1998 and January 27-28, 1999 (Testimony). 

Expert Report of Robert H. Gertner and Gustavo E. Bamberger in Re: BDPCS, INC., d/b/a 
BEST DIGITAL, and BDPCS Holdings, Inc., formerly known as Questcom,  
Claimants, v. U S WEST, Inc. and U S WEST Communications, Inc., Respondents: 
American Arbitration Association, Denver Office, No. 77 181 00204 97, July 31, 
1998. 

Statement of Dennis W. Carlton and Gustavo E. Bamberger in Re: Enforcement Policy  
Redardinq Unfair ExCliisionarY.:Conduct in the Air TratiS'POrtatiOn Industry; Before the 
Department of Transportation,'Office of the Secretary, Washington, D.C., Docket 
OST-98-3713, September 24, 1998. 

Responsive Direct Testimony and Cross-Examination Testimony of Gustavo E. Bamberger 
for Intervenor Oklahoma Gas and Electric Company in Re: Joint Application of 
American Electric Power Company, Inc., Public Service Company of Oklahoma ang 
Central and South West Corporation Regarding Proposed Merger: Before the 
Corporation Commission of the State of Oklahoma, Cause No. PUD 980000444, 
March 29, 1999 (Responsive Direct Testimony with Dennis Carlton); and April 21, 
1999 (Cross-Examination). 

Prepared Answering Testimony and Exhibits of Gustavo E. Bamberger and Dennis W. 
Carlton on Behalf of Oklahoma Gas and Electric Company in Re: American Electric 
Power Company, Inc. and Central and South West Corporation: United States of 
America Before the Federal Energy Regulatory Commission, FERC Docket Nos. 
ER98-40-000, ER98-2770-000, ER98-2786-000, April 28, 1999. 

Affidavit of Gustavo E. Bamberger on Behalf of Allegheny Energy in Re: Dominion  
Resources, Inc. and Consolidated Natural Gas Company: United States of America 
Before the Federal Energy Regulatory Commission, FERC Docket No. EC99-81-
000, August 5, 1999. 

Rebuttal Report of Dennis W. Carlton and Gustavo E. Bamberger; Reply Report of Dennis 
W. Carlton and Gustavo E. Bamberger; Rebuttal Report of Dennis W. Carlton and 
Gustavo E. Bamberger to Professor Michael Ward; Testimony of Dennis W. Carlton 
and Gustavo E. Bamberger; Critique of the Memorandum of Fact and Law of the 
Commissioner of Competition by Gustavo E. Bamberger in Re: The Commissioner 
of Competition and Superior Propane Inc. and ICG Propane Inc.: Before The 
Competition Tribunal, No. CT-98/2, September 14, 1999 (Rebuttal Report); 
September 19, 1999 (Reply Report); September 27, 1999 (Rebuttal Report to 
Professor Michael Ward); December 13-14, 1999 (Testimony); and January 31, 
2000 (Critique). 

Declaration and Reply Declaration of Robert H. Gertner and Gustavo E. Bamberger in the 
Matter of: Application by New York Telephone Company (d/b/a Bell Atlantic - New  
York). Bell Atlantic Communications, Inc., NYNEX Long Distance, and Bell Atlantic 
Global Networks, Inc., for Provision of In-Region, InterLATA Services in New York: 
Before the Federal Communications Commission, CC Docket No. 99-295, 
September 29, 1999 (Declaration) and November 8, 1999 (Reply Declaration). 

Statement of Gustavo E. Bamberger and Hans-Jurgen Petersen in the Matter of: Proceeding 
on Motion of the Commission to Investigate Performance-Based Incentive  
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Regulatory Plans for New York Telephone Company — Track 2: Before the State of 
New York Public Service Commission, Case 92-C-0665, November 30, 1999. 

Report and Deposition of Gustavo E. Bamberger In Re: Northwest Airlines Corp. et al., 
Antitrust Litigation: In the U.S. District Court for the Eastern District of Michigan, 
Master File No. 96-74711, March 31, 2000 (Report); and July 21, 2000 (Deposition). 

Testimony and Cross-Examination of Gustavo E. Bamberger on Behalf of Sacramento 
Municipal Utility District Regarding Public Interest Issues Raised by Alternative 
Methods of Valuation In Re: Application of Pacific Gas & Electric Company to Market 
Value Hydroelectric; Generating Plants and Related Assets Pursuant, to Public Utility 
Code Sections 367(b) and 851: Before the Public Utilities Commission of the State 
of California, Application No. 99-09-053, June 8, 2000 (Testimony); and June 27, 
2000 (Cross-Examination). 

Comments on the SEC's Proposed Auditor Independence Standards, SEC File No. S7-13-
00, filed with the Securities and Exchange Commission, on behalf of Arthur 
Andersen, Deloitte & Touche, KPMG and the American Institute of Certified Public 
Accountants (with Charles C. Cox and Kenneth R. Cone), September 25, 2000. 

Joint Reply Declaration, Joint Supplemental Declaration and Joint Supplemental Reply 
Declaration of Robert H. Gertner and Gustavo E. Bamberger in the Matter of: 
Application by Verizon New England Inc., Bell Atlantic Communications, Inc. (d/b/a  
Verizon Long Distance), NYNEX Long Distance Company (d/b/a Verizon Enterpriset. 
Solutions), and Verizon Global Networks Inc., for Authorization To Provide 
In-Region, InterLATA Services in Massachusetts: Before the Federal 
Communications Commission, CC Docket No. 00-176 and CC Docket No. 01-9, 
November 3, 2000 (Reply Declaration); January 16, 2001 (Supplemental 
Declaration); and February 28, 2001 (Supplemental Reply Declaration). 

Declaration of Robert H. Gertner and Gustavo E. Bamberger, submitted to the Federal 
Communications Commission, in Re: Bell Atlantic/NYNEX Merger Performance 
Monitoring Reports, November 30, 2000. 

Testimony and Rebuttal Testimony of Gustavo E. Bamberger on Behalf of Sacramento 
Municipal Utility District In Re: Application of Pacific Gas & Electric Company to  
Market Value Hydroelectric Generating Plants and Related Assets Pursuant to  
Public Utility Code Sections 367(b) and 851: Before the Public Utilities Commission 
of the State of California, Application No. 99-09-053, December 5, 2000 (Testimony); 
and January 16, 2001 (Rebuttal Testimony). 

Report, Rebuttal Report, Revised Damage Report, Deposition and Declaration of Gustavo E. 
Bamberger in Re: Republic Tobacco, L.P. v. North Atlantic Trading Company, Inc.,  
North Atlantic Operating Company, Inc. and National Tobacco Co., L.P.: In the U.S. 
District Court for the Northern District of Illinois, Eastern Division, No. 98 C 4011, 
February 5, 2001 (Report); April 20, 2001 (Rebuttal Report); April 20, 2001 (Revised 
Damage Report); May 15-16 (Deposition); and November 5, 2001 (Declaration). 

Joint Declaration of Robert H. Gertner and Gustavo E. Barn berger in the Matter of: 
Application by Verizon New York Inc., Verizon Long Distance, Verizon Enterprise. 
Solutions, Verizon Global Networks Inc., and Verizon Select Services Inc., for  
Authorization To Provide In-Region, InterLATA Services in Connecticut: Before the 
Federal Communications Commission, CC Docket No. 01-100, April 23, 2001. 

Direct, Supplemental and Cross-Examination Testimony of Gustavo E. Bamberger in Re: 
Petition" for Approval of a Statement of Generally Available Terms and Conditions  
Pursuant to §252(f) of the Telecommunications Act of 1996 and Notification of 
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intention to File a Petition for In-region InterLATA Authority With the FCC Pursuant 
to §271 of the Telecommunications Act of 1996: Before the Alabama Public Service 
Commission, Docket No. 25835, May 16, 2001 (Direct); June 19, 2001 
(Supplemental); and June 27, 2001 (Cross-Examination). 

Affidavit of Robert H. Gertner and Gustavo E. Bamberger in the Matter of: BellSouth  
Telecommunications, Inc.'s Entry into InterLATA Services PursuantTo Section 271  
of the Telecommunications Act of 1996: Before the Georgia Public Service 
Commission, Docket No. 6863-U, May 31, 2001. 

Direct Testimony of Gustavo E. Bamberger in the Matter of: Application of BellSouth  
Telecommunications, Inc. To Provide In-Region InterLATA Services Pursuant to 
Section 271 of the Telecommunications Act of 1996: Before the North Carolina 
Utilities Commission, Docket No. P-55, Sub 1022, June 11, 2001. 

Direct Testimony of Gustavo E. Bamberger in Re: Consideration of the Provision of In-
Region InterLATA Services By BellSouth Telecommunications, Inc. Pursuant to  
Section 271 of the Telecommunications Act of 1996: Before the Mississippi Public 
Service Commission, Docket No. 97-AD-0321, June 15, 2001. 

Direct, Rebuttal and Cross-Examination Testimony of Gustavo E. Bamberger in Re: 
Application of BellSouth Telecommunications, Inc. to Provide In-Region InterLATA 
Services Pursuant to Section 271 of the Telecommunications Act of 1996: Before 
the Public Service Commission of South Carolina, Docket No. 2001-209-C, June 18, 
2001 (Direct); July 16, 2001 (Rebuttal); and July 26-27, 2001 (Cross-Examination). 

Affidavit of Robert H. Gertner and Gustavo E. Bamberger in Re: Consideration and review of 
BellSouth Telecommunication, Inc.'s pre-application compliance with Section 271 of 
the. Telecommunications Act of 1996, including but not limited to, the fourteen  
requirements. set forth in Section 271(c)(2)(B) in order to verify compliance with  
Section 271 and provide a recommendation to the Federal Communications  
Commission regarding BellSouth Telecommunications, Inc.'s application to provide  
interLATA services originating in-region: Before. the Louisiana Public Service 
Commission, Docket No. U-22252-E, June 21, 2001. 

Joint Declaration and Joint Reply Declaration of Robert H. Gertner, Gustavo E. Bamberger 
and Michael P. Bandow in the Matter of: Application by Verizon Pennsylvania Inc.,  
Verizon Long Distance, Verizon Enterprise. Solutions, Verizon Global Networks Inc.,  
and Verizon Select Services Inc., for Authorization To Provide In-Region, InterLATA 
Services in Pennsylvania: Before the Federal Communications Commission, CC 
Docket No. 01-138, June 21, 2001 (Declaration); and August 6, 2001 (Reply 
Declaration). 

Direct Testimony of Gustavo E. Bamberger in Re: BellSouth Telecommunications Inc.'s  
Entry into Long Distance (interLATA Service) in Tennessee Pursuant to Section 271  
of the Telecommunications Act of 1996: Before the Tennessee Regulatory Authority, 
Docket No. 97-00309, July 30, 2001. 

Expert Report and Testimony of Gustavo E. Bamberger in Re: In the Arbitration of Legend 
Healthcare, Inc. v. United Healthcare Services, Inc.,et al.: American Arbitration 
Association, Commercial Arbitration No. 65 Y 193 00194 00, August 1, 2001 
(Report); and September 27, 2001 (Testimony). 

Reply Declaration of Dennis W. Carlton, Hal S. Sider and Gustavo E. Bamberger in the 
Matter of: Review of Regulatory Requirements for Incumbent LEC Broadband 
Telecommunications Services: Before the Federal Communications Commission, 
CC Docket No. 01-337, April 22, 2002. 
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Expert Preliminary Report, Supplemental Expert Report, Rebuttal Expert Report, Deposition, 
Declaration, Supplemental Declaration and Declaration of Gustavo E. Bamberger in 
Re: Nobody in Particular Presents, Inc., v, Clear Channel Communications, Inc.,  
Clear Channel Entertainment, Inc., Clear Channel Radio Inc., Clear Channel  
Broadcasting Inc., KBCO-FM, KBPI-FM, KFMD-FM, KRFX-FM, and KTCL-FM,  In 
the U.S. District Court for the District of Colorado, Civil Action No. 01-N-1523, May 3, 
2002 (Preliminary Report); July 26, 2002 (Supplemental Report); August 20, 2002 
(Rebuttal Report); September 17, 2002 (Deposition); October 31, 2002 
(Declaration); January 24, 2003 (Supplemental Declaration); and July 21, 2003 
(Declaration). 

Comments Regarding Regulation of Broadband Internet Access Services in the Matter of: 
Inquiry Concerning High-Speed Access to Internet Over Cable andlather Facilities, 
GN Docket No. 00-185; in the Matter of: Deployment of Wireline Services Offering 
Advanced Telecommunications Capability,  CC Docket No. 98-147; in the Matter of: 
Computer Ill Further Remand Proceedings: Bell Operating Company Prevision,of 
Enhanced Services,  CC Docket No. 95-20; and in the Matter of: 1998 Biennial 
Regulatory. Review: Review of Computer Ili and ONA Safeguards and  
Requirements,  CC Docket No, 98-10 (with Kenneth Arrow, Gary Becker, Dennis 
Carlton, Daniel Fischel, Robert Gertner, Joseph Kalt and Hal Sider), May 3, 2002. 

Expert Report, Reply Expert Report and Declaration of William Landes, Hal Sider and 
Gustavo Bamberger, and Declaration, Deposition and Supplemental Declaration of 
Gustavo E. Bamberger in Re: Vitamin Antitrust Litigation:  In the U.S. District Court 
for the District of Columbia, M.D.L. No. 1285, May 23, 2002 (Report); July 17, 2002 
(Reply Report); August 1, 2002 (Declaration with Landes and Sider); August 5, 2002 
(Declaration); August 9, 2002 (Deposition); and September 27, 2002 (Supplemental 
Declaration). 

Deposition of Gustavo E. Bamberger in Re: Devin Daniels, et al. v. Philip Morris Companies, 
Inc., et al.:  In San Diego Superior Court, Case No. 719446, June 10, 2002. 

Declaration of Gustavo E. Bamberger and Michael P. Bandow in Re: EB-01-1H-0352,  
Supplemental Response. to Questions Posed by the Commission in gs May 21, 2002 
Letter re Verizon's Provisioning of Special Access Services,  submitted to the Federal 
Communications Commission, July 31, 2002. 

Affidavit, Expert Report and Deposition of Gustavo E. Bamberger in Re: National Association  
for the Advancement of Colored People (NAACP) and National Spinal Cord Injury 
Association (NSCIA) v. Acusport Corporation; Ellet Brothers, Inc., RSR Management  
Company, and RSR Group, Inc., individually and on behalf of similarly situated 
entities;  and National Association for the Advancement of Colored People (NAACP) 
et al., v. American Arms, Inc., et al.:  In the U.S. District Court for the Eastern District 
of New York, CV 99-7037 and CV 99-3999, August 20, 2002 (Affidavit); February 19, 
2003 (Report); and March 6, 2003 (Deposition). 

Report of Gustavo E. Bamberger in Re: Nevada Power Company v. Lexington Insurance  
Company et al.:  In the U.S. District Court for the Southern District of Nevada, CV-S-
01-0045-PMP-PAL, October 23, 2002, 

Deposition of Gustavo E. Bamberger in Re: Firearm Cases:  In Superior Court of the State of 
California, County of San Diego, Judicial Council Coordination Proceeding No. 4095, 
November 6, 2002. 

Expert Rebuttal Report, Expert Report and Deposition of Gustavo E. Bamberger in Re: 
Baum Research and Development, Inc. and Steve Baum v. Hillerich & Bradsbv Co:•, 
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Inc.-  Easton Sports Worth Inc.• National Colle late Athletic AsSottatIO end 
Sporting Goods Manufacturers Association: In the U.S. District Court for the Eastern 
District of Michigan, 98-72946, January 13, 2003 (Expert Rebuttal Report and Expert 
Report); and May 28-29, 2003 (Deposition). 

Declaration of Gustavo E. Bamberger and Michael P. Bandow in Re: EB-01-1H-0352, 
Supplemental Response to Questions. Posed by the Commission in its January 24,  
2003 Letter re: Verizon's Provisioning of Special Access Services, submitted to the 
Federal Communications Commission, March 14, 2003. 

Dennis W. Carlton, Janice H. Halpern and Gustavo E. Bamberger, "Economic Analysis of the 
News Corporation/DIRECTV Transaction," and "Response to William P. Rogerson 
and Daniel L. Rubinfeld and Duncan Cameron," submitted to the Federal 
Communications Commission, MB Docket No. 03-124, July 1, 2003; and September 
8, 2003. 

Expert Report, Deposition, Declaration and Testimony of Gustavo Bamberger in Re: 
Western Asbestos Company; Western MacArthur Company; and Mac Arthur 
Company, Debtors: In United States Bankruptcy Court, Northern District of 
California, Oakland Division, Nos. 02-46284, 02-46285, 02-46286, September 15, 
2003 (Expert Report); October 21, 2003 (Deposition); November 17, 2003 
(Declaration); and November 21, 2003 (Testimony). 

Expert Report, Deposition and Testimony of Gustavo E. Bamberger in the Matter of the 
Arbitration Between: Ranqemark Insurance Services, Inc., Petitioner vs. Claremont 
Liability Insurance Company, Respondent, October 24, 2003 (Expert Report); 
November 14, 2003 (Deposition); and February 12, 2004 (Testimony). 

Joint Declaration of Gustavo E. Bamberger and Bradley N. Reiff, Joint Reply Declaration of 
Gustavo E. Bamberger and Bradley N. Reiff, Deposition of Gustavo E. Bamberger, 
Joint Expert Report of Gustavo E. Bamberger and Bradley N. Reiff, Joint Expert 
Rebuttal Report of Gustavo E. Bamberger and Bradley N. Reiff and Deposition of 
Gustavo E. Bamberger in Re: Currency Conversion Fee Antitrust Litigation: In the 
U.S. District Court for the Southern District of New York, MDL Docket No. 1409, 
November 11, 2003 (Joint Declaration); December 18, 2003 (Deposition); April 2, 
2004 (Joint Reply Declaration); December 22, 2004 (Joint Expert Report); April 15, 
2005 (Joint Expert Rebuttal Report); and May 20, 2005 (Deposition). 

Expert Report, Deposition and Reply Expert Report of Gustavo E. Bamberger in Re: 
Marketing and Management Information, Inc. v. The United States: In the U.S. Court 
of Federal Claims, No. 99-194C, March 16, 2004 (Expert Report); April 20-21, 2004 
(Deposition); and May 6, 2004 (Reply Expert Report). 

Joint Expert Witness Statement of Gustavo Bamberger, David Gillen, Margaret Guerin-
Calvert, Andrew Hanssen, Jerry Hausman, Timothy Hazledine, Janusz Ordover, 
Robert Willig and Kieran Murray; Affidavit of Gustavo Ernesto Bamberger and 
Dennis William Carlton in Reply; Second Affidavit of Gustavo Ernesto Bamberger 
and Dennis William Carlton; Affidavit of Gustavo Ernesto Bamberger; and Testimony 
of Gustavo Bamberger in the Matter of: An appeal from determinations of the  
Commerce Commission between Air New Zealand Limited, Qantas Airways Limited,  
Appellants and Commerce Commission, Respondents: In the High Court of New 
Zealand Auckland Registry, CIV 2003-404-6590, May 21, 2004 (Joint Expert 
Witness Statement); June 4, 2004 (Reply Affidavit); July 2, 2004 (Second Affidavit); 
July 12, 2004 (Affidavit of Gustavo Bamberger); and July 13-16, 2004 (Testimony). 

Expert Report, Supplemental Expert Report, Deposition and Rebuttal Expert Report of 
Gustavo Bamberger in Re: Conqoleum Corporation et al.: In United States 
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Bankruptcy Court, District of New Jersey, Case 03-51524 (KCS), July 9, 2004 
(Expert Report); January 26, 2005 (Supplemental Expert Report); February 9, 2005 
and March 18, 2005 (Deposition); and February 23, 2005 (Rebuttal Expert Report). 

Statement and Letter of Gustavo Bamberger in the Matter of: A La Carte and Themed Tier 
Programming and Pricing Options for Programming  Distribution on Cable Television  
and Direct Broadcast Satellite Systems: Before the Federal Communications 
Commission, MB Docket No. 04-207, July 15, 2004 (Statement); and November 4, 
2004 (Letter with Michael G. Baumann, John M. Gale, Thomas W. Hazlett, Michael 
L. Katz, Kent W. Mikkelsen and Bruce M. Owen). 

Expert Report, Supplemental Expert Report, Deposition and Testimony of Gustavo 
Bamberger in Re: Braid Electric Company, Claimant vs. Square D Company / 
Schneider Electric, Respondent: American Arbitration Association, Case No. 51 Y 
181 01712 03, August 16, 2004 (Expert Report); October 8, 2004 (Supplemental 
Expert Report); October 29, 2004 (Deposition); and November 15, 2005 
(Testimony). 

Declaration, Deposition, Affidavit, Reply Declaration and Reply Report on Remand of 
Gustavo Bamberger in Re: Issuer Plaintiff Initial Public Offering Antitrust Litigation  
and Public Offering Fee Antitrust Litigation: In the U.S. District Court for the 
Southern District of New York, 00 Civ. 7804 (LMM) (DFE) and 98 Civ. 7890 (LMM), 
September 16, 2004 (Declaration); January 27, 2005 (Deposition); October 24, 2005 
(Affidavit); October 17, 2007 (Reply Declaration); and March 6, 2008 (Reply Report 
on Remand). 

Expert Report and Deposition of Gustavo Bamberger in Re: Congoleum Corporation v. Ace  
American Insurance Company, et al.: In the Superior Court of New Jersey, Law 
Division: Middlesex County, Docket No. MID-L-8908-01, December 17, 2004 (Expert 
Report); and March 18, 2005 (Deposition). 

Declaration of Gustavo Bamberger in Re: Gas Plus, a California Corporation; and Gas Plus  
San Marcos, Inc., a California Corporation vs. Exxon Mobil Corporation, a  
Corporation; Mark McEnomv. an individual; Anthony Moss, an individual; and Does  
1-50, inclusive: In the Superior Court of the State of California in and for the County 
of San Diego, North County Division, Case No. GIN 032455, February 14, 2005. 

Declaration, Expert Report, Expert Rebuttal Report and Deposition of Gustavo Bamberger in 
Re: Robert Ross and Randal Wachsmuth, on behalf of themselves and all others 
similarly situated vs. American Express Company, American Express Travel Related.  
Services, Inc., and American Express Centurion Bank: In the U.S. District Court for 
the Southern District of New York, 04 CV 05723, February 18, 2005 (Declaration); 
September 12, 2005 (Expert Report); November 14, 2005 (Expert Rebuttal Report); 
and December 14, 2005 (Deposition). 

Expert Report of Gustavo E. Bamberger and Dennis W. Carlton, Testimony of Gustavo E. 
Bamberger and Rebuttal Report of Gustavo E. Bamberger in the Matter of: EchoStar 
Satellite, L.L.0 v. FQx Television Holdings, Inc., FoxIUTV Holdings, Inc. and News  
Corporation Limited: American Arbitration Association, Case No. 71 472 E 00690 04, 
March 2, 2005 (Expert Report); March 12, 2005 (Testimony); and April 5, 2005 
(Rebuttal Report). 

Declaration, Reply Declaration and Ex Parte Submission of Gustavo E. Bamberger, Dennis 
W. Carlton and Alan L. Shampine in Re: Verizon Communications Inc. and MCI,  
Inc., Applications for Approval of Transfer of Control: Before the Federal 
Communications Commission, WC Docket No. 05-75, March 11, 2005 (Declaration); 
May 24, 2005 (Reply Declaration); and September 9, 2005 (Ex Parte Submission). 
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Statement of Gustavo Bamberger and Lynette Neumann, Further Statement of Gustavo 
Bamberger and Lynette Neumann, Updated Analysis of Effect of RSN Availability on 
DBS Penetration (with L. Neumann); Analysis of the Effect of "Clustering" on the 
Availability and Penetration of Digital Cable, High-Speed Data and Telephony 
Services (with L. Neumann); and Supporting Declaration of Gustavo Bamberger and 
Lynette Neumann in Re: Applications of Adelphia Communications Corporation,  
Comcast Corporation, and Time Warner Cable Inc., For Authority to Assign and/or 
Transfer Control of Various Licenses: Before the Federal Communications 
Commission, MB Docket No. 05-192, July 21, 2005 (Statement); March 1, 2006 
(Further Statement); March 17, 2006 (Updated Analysis); March 30, 2006 (Effect of 
"Clustering"); and April 5, 2006 (Supporting Declaration). 

Comments of Gustavo E. Bamberger, Dennis W. Carlton and Alan L Shampine in the Matter 
of: The Joint. Petition of Verizon Communications Inc., and MCI, Inc. for a  
Declaratory Ruling Disclaiming Jurisdiction Over, or, in the Alternative, for Approval 
of Agreement and Plan of Merger: Before the State of New York Public Service 
Commission, Case 05-C-0237, August 5, 2005. 

Declaration of Gustavo Bamberger in Re: USG Corporation, a Delaware corporation, et al.,  
Debtors, USG Corporation et al. Movant v. Official Committee of Asbestos 
Personal Injury Claimants, Official Committee of Unsecured Creditors, Official  
Committee of Asbestos Property Damage Claimants and Legal Representative for  
Future Claimants, Respondents: In The U.S. District Court For The District Of 
Delaware, Chapter 11, Jointly Administered, Case No. 01-2094 (JKF), Civil Action 
No. 04-1559 (JFC) Civil Action No. 04-1560 (JFC), September 28, 2005. 

Declaration, Deposition and Testimony of Gustavo Bamberger in Re: Marvin D. Chance, Jr.,  
on behalf of himself and all other similarly situated Kansas residents, Thomas K.  
Osborn, on behalf of himself and all other similarly situated New York residents v.  
United States Tobacco. Company, United States Tobacco Sales and Marketing.  
Company, Inc., United States Tobacco. Manufacturing Company, Inc., and UST Ina.: 
In the District Court of Seward County, Kansas, Case No. 02-C-12, September 29, 
2005 (Declaration); November 1, 2005 (Deposition); and January 19, 2006 and April 
4, 2006 (Testimony). 

Expert Report, Rebuttal Report and Deposition of Gustavo Bamberger in Re: Jame Fine 
Chemicals, Inc. (d/b/a JFC Technologies) v. Hi-Tech Pharmacal Co., Inc. v.  
MedPointe Inc. as successor in interest to and formerly known as Carter-Wallace, 
Inc., and ABC Corporation and XYZ, Inc., companies and/or corporations whose till& 
identities are unknown to Third-Party Plaintiff: In the U.S. District Court for the 
District of New Jersey, Civil Action No. 00-3545 (AET), October 3, 2005 (Report); 
May 8, 2006 (Rebuttal Report); and June 15, 2006 (Deposition). 

Deposition and second Deposition of Gustavo Bamberger in Re: John Crane, Inc. v. Admiral 
Insurance Company, et al., In the Circuit Court of Cook County, Illinois, County 
Department, Chancery Division, Case No. 04-CH-08266, October 17, 2005 
(Deposition); and November 2, 2006 (Second Deposition). 

Submission, Testimony and Additional Submission of Gustavo Bamberger for Unison 
Networks Limited to the New Zealand Commerce Commission, October 28, 2005 
(Submission); December 6, 2005 (Testimony); and January 11, 2006 (Additional 
Submission). 

Submission of Gustavo Bamberger for Transpower New Zealand Limited to the New 
Zealand Commerce Commission, February 27, 2006. 
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Brief of Evidence of Gustavo Ernesto Bamberger and Testimony of Gustavo Bamberger in 
the Matter of: The Commerce Commission, Plaintiff and New Zealand Bus Limited,  
First Defendant and Blairgowrie Investments Limited, Copland Neyland Associates  
Limited, Rhoderick John Treadwell and Kerry Leigh Waddell, l<aryn Justine 
Cosgrove and Ian Waddell, Second Defendants and Infratil Limited, Third 
Defendant: In the High Court of New Zealand Wellington Registry, CIV 2006-485-
585, May 17, 2006 (Brief of Evidence); and May 30, 2006 (Testimony). 

Rebuttal Testimony of Gustavo Bamberger on Damages and Deposition in Re: Tessera, Inc. 
vs. Micron Technology, Inc.. Micron Semiconductor Products, Inc., Infineon  
Technolo ies AG Infineon> echnolo ies Richmond LP and Infineon Technolo ies.  
North America Corp. and Qimonda AG: In the U.S. District Court for the Eastern 
District of Texas, Marshall Division, Case No. 2:05CV-94, June 23, 2006 (Rebuttal 
Testimony) and July 22, 2006 (Deposition). 

Expert Report and Deposition of Gustavo Bamberger in Re: Electronic Data Systems  
Corporation and EDS Information ServideS, L.L.C. v. MCI Communications Service"  
Inc.: American Arbitration Association, Arbitration No. 13 181 00976 06, July 20, 
2006 (Expert Report); and August 11, 2006 (Deposition). 

Declaration, Revised Declaration and Deposition of Gustavo Bamberger in Re: Jason  
Feuerabend, a Wisconsin resident, on behalf of himself and all others similarly 
situated v. UST Inc., U.S. Smokeless Tobacco Brands Inc., U.S. Smokeless  
Tobacco Co., U.S. Smokeless Tobacco Manufacturing Limited Partnership, and  
Does 1-20 inclusive: In the Circuit Court of Milwaukee County, Wisconsin, Case No. 
02CV007124, September 21, 2006 (Declaration); December 1, 2006 (Revised 
Declaration); and December 5, 2006 (Deposition). 

Expert Report of Gustavo Bamberger in Re: Ronald Alcorn, d/b/a Highland Park Amoco; et 
al. vs. BP Products North America, Inc.; In the United States District Court for the 
District of Minnesota, Court File No. 04-120 (PAM/JSM), October 23, 2006. 

Declaration of Gustavo Bamberger in Re: Smokeless Tobacco Cases I-lV: In the Superior 
Court of the State of California, City and County of San Francisco, Judicial Council 
Coordination Proceeding Nos. 4250, 4258, 4259 & 4262, March 21, 2007. 

Testimony of Gustavo Bamberger before the Arkansas Oil and Gas Commission on behalf of 
Great Lakes Chemical Corp. and Tetra Technologies, Inc., Subject: Approval of 
Royalty Payment Procedure, Docket No. 173-2007-04, April 25, 2007. 

Declaration of Gustavo Bamberger and Lynette Neumann in Re: In the Matter of National.  
Exchange Carrier Association, Inc.'s Proposed 2007 Modification of Average  
Schedule Formulas: Before the Federal Communications Commission: WC Docket 
No. 06-223, May 4, 2007. 

Brief of Evidence of Gustavo Ernesto Bamberger, Reply Brief of Evidence of Gustavo 
Ernesto Bamberger, Bamberger, Evans, and Hausman Joint Propositions, Summary 
of Evidence of Gustavo Bamberger and Testimony in the Matter of: The Commerce  
Commission, Plaintiff and Telecom Corporation of New Zealand Limited, First 
Defendant and Telecom New Zealand Limited, Second Defendant: In the High Court 
of New Zealand Wellington Registry, CIV 2000-485-673, June 10, 2007 (Brief); 
August 13, 2007 (Reply Brief); September 17, 2007 (Joint Propositions); September 
19, 2007 (Summary); and September 19-20, 2007 (Testimony). 

Declaration of Gustavo Bamberger in Re: Massachusetts Smokeless Tobacco Litigation: In 
the Superior Court of the Commonwealth of Massachusetts, Superior Court Dept. 
Docket No. 03-0320, Case No. 02-5038 BLS, August 1, 2007. 
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Statement of Evidence, Reply Statement of Evidence and Testimony of Gustavo Ernesto 
Barn berger in the Matter of: Each an appeal against a determination of the 
Commerce Commission between Woolworths Limited, Appellant and the Commerce  
Commission, Respondent, and Foodstuffs (Auckland) Limited, Foodstuffs South  
island Limited, Foodstuffs (Wellington) Co-Operative Society Limited, Appellants art& 
the Commerce Commission, Respondent, and The Warehouse Group Limited,  
Appellant and the Commerce Commission, Respondent: In the High Court of New 
Zealand Wellington Registry, CIV 2007-485-1255, CIV 2007-485-1379 and CIV 
2007-485-1731, September 20, 2007 (Statement); October 29, 2007 (Reply 
Statement); and October 29-31, 2007 (Testimony). 

Affidavit of Gustavo Bamberger in Re: United States of America v. Faust Villazan, Faustech  
Industries, Inc., Siemens Medical Solutions USA Inc., f/k/a Siemens. Medical  
Systems, Daniel Desmond, and Ellen Roth: In the U.S. District Court for the 
Northern District of Illinois, Eastern Division, No. 05 CR 792, October 11, 2007. 

Declaration of Gustavo Bamberger in Re: Burns & Roe Enterprises, Inc., et al., Debtors: In 
the United States Bankruptcy Court, District of New Jersey, Case Nos. 00-
41610(RG) and 05-47946(RG) (Consolidated), October 17, 2007. 

Statement, Report and Deposition of Gustavo Bamberger in Re: American Optical  
Corporation, Warner-Lambert Company LLC, and W.L LLC v. Admiral Insurance  
Company, et al.: In the Superior Court of New Jersey Law Division: Union County, 
Docket No. UNN-L-2505-01, December 13, 2007 (Statement); December 26, 2007 
(Report); and February 12, 2008 (Deposition). 

Declaration and Deposition of Gustavo E. Bamberger in Support of Plaintiffs' Opposition to 
Defendants' Motion for Partial Summary Judgment on Plaintiffs' Per Se Claim in Re: 
ATM Fee Antitrust Litigation: In the United States District Court, Northern District of 
California, Master File No. C04-2676 CRB, December 21, 2007 (Declaration); and 
February 1, 2008 (Deposition). 

Declaration, Deposition and Reply Declaration of Gustavo Bamberger in Re: Payment Card 
Interchange Fee and Merchant-Discount Antitrust Litigation: In the United States 
District Court, Eastern District of New York, Master File No. 1:05-md-1720-JG-JO, 
May 8, 2008 (Declaration); July 30-31, 2008 (Deposition); and January 29, 2009 
(Reply Declaration). 

Statement of Janusz Ordover and Gustavo Bamberger, filed with the Securities and 
Exchange Commission, Release No. 34-57917, on behalf of NASDAQ Stock Market, 
August 1, 2008. 

Expert Report, Deposition and Expert Rebuttal Report of Gustavo Bamberger in Re: Valassis 
Communications, lnc.v. News American Incorporated, a/k/a News America:.  
Marketing.Group,.News America Marketing FSI, Inc. a/k/a News America Marketing  
FSI LLC and News America Marketing In-Store Services, Inc. a/k/a News America 
Marketing In-Store Services, LLC: In the United States District Court, Eastern District 
of Michigan, Southern Division, Case No. 2:06-cv-10240 and State Court of 
Michigan, in the Circuit Court for the County of Wayne, Case No. 07-706645-CZ, 
November 21, 2008 (Expert Report); December 23, 2008 (Deposition); and February 
6, 2009 (Expert Rebuttal Report). 
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Annexure C — Materials considered 

ANZN.001.0065 

ANZN.014.0035 

ANZN.014.0163 

ANZN.014.0166 

ANZN.015.0204 

ANZN.015.0216 

ANZN.015.0233 

ANZN.017.0038 

ANZN.020.0094 

ANZN.024.0014 

ANZN.024.0015 

ANZN.027.0332 

ANZN.027.0384 

ANZN.029.0019 

ANZN.031.0120 

ANZN.032.0044 

ANZN.032.0507 

ANZN.032.0617 

ANZN.032.0704 

ANZN.032.0786 

ANZN.032.0795 

ANZN.032.0862 

ANZN.034.0126 

ANZN.034.0127 

ANZN.034.0186 

ANZN.034.1450 

ANZN.034.1487 

ANZN.035.0407  

BNZ.034.0147 

BNZ.037.0279 

BNZ.037.0365 

BNZ.062.0033 

CNAT003.0001 

CNAT003.0002 

CWES004.0151 

CWES006.0110 

CWES006.0111 

CWES009.0015 

ASB.401.0006 CWES012.0048 

ASB.402.0001 CWES013.0023 

ASB.402.0002 CWES023.0061 

ASB.402.0003 CWES024.0003 

ASB.402.0004 H04.018 

IASB.402.0006 ; MAS.COM.094.392 

ASB.402.0007 NOE-01-038 

ASB.403.0002 VIS006.0082 

ASB.403.0004 VIS006.0083 

ASB.403.0005 VIS104.1025 

AS B.421.0007 IVIS207.0023 

ASB.422.0001 VIS207.0024 

ASB.422.0002 VIS207.0033 

ASB.422.0003 VIS207.0035 

ASB.422.0004 i VIS207.0036 

ASB.422.0005 I VIS207.0037 

ASB.422.0006 I V1S207.0038 

ASB.422.0007 VIS207.0046 

ASB.101.0026 

ASB.203.0005 

ASB.203.0018 

ASB.203.0036 

ASB.203.0037 

ASB.214.0002 

ASB.401.0001 

ASB.401.0003 

ASB.401.0004 

ASB.401.0005 

ANZN.035.0416 ASB.422.0008 WEST.005.006 
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ANZN.035.0482 ASB.422.0009 WEST.008.076 

ANZN.035.0487 ASB.422.0010 'vVEST.009.157 

ANZN.035.0489 ASB.422.0011 , WEST.009.199 

ANZN.035.0512 ASB.422.0012 WEST.010.090 

ANZN.035.0517 BNZ.012.0093 WEST.013.109 

ANZN.035.0539 BNZ.012.0120 WEST.014.141 

ANZN.035.0856 BNZ.017.0028 WEST.056.200 

ANZN.035.0870 BNZ.017.0063 WEST.092.040A 

ANZN.035.0928 BNZ.017.0064 WEST.102.363A 

ANZN.035.1965 BNZ.019.0002 WEST.102.558A 

ANZN.040.0045 BNZ.022.0020 

ANZN.041.0172 BNZ.034.0116 

ASB.101.0009 BNZ.034.0135 

Proposed briefs of evidence provided by all parties. 

Commerce Commission's statement of claim, 9 November 2006, amended 
statement of claim, 30 April 2008, and second amended statement of claim, 23 
February 2009. 

Statements of defence, amended statements of defence and second amended 
statements of defence provided by all defendants. 

Carlton, Dennis W. and Jeffrey M. Perloff, Modern Industrial Organization, 4th 

ed. 

Evans, David and Richard Schmalensee, Paying With Plastic (1999). 

Carlton, Dennis W., "Market Definition: Use and Abuse," Competition Policy 
International, Vol. 3, No. 1, (Spring 2007). 

Chang, Howard and David Evans, "The Competitive Effects of the Collective 
Setting of Interchange Fees by Payment Card Systems," 45 Antitrust Bulletin 
641 (2000). 

Frankel, Alan S., "Monopoly and Competition in the Supply and Exchange of 
Money," 66 Antitrust Law Journal 313 (1998). 

Hesse, Renate and Joshua Soven, "Defining Relevant Product Markets in 
Electronic Payment Network Antitrust Cases," 73 Antitrust Law Journal (2006). 

Klein, Benjamin, Andres V. Lerner, Kevin M. Murphy and Lacey L. Plache, 
"Competition in Two-Sided Markets: The Antitrust Economics of Payment Card 
Interchange Fees," 73 Antitrust Law Journal 571, 572-73 (2006). 
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• Muris, Timothy J., "Payment Card Regulation and the (Mis)application of the 
Economics of Two-Sided Markets," Columbia Business Law Review 515 (2005). 

• Rysman, Marc, "An Empirical Analysis of Payment Card Usage," LV Journal of 
Industrial Economics (2007). 

■ Schmalensee, Richard, "Payment Systems and Interchange Fees," 50 J. 
Industrial Econ 103, 103 (2002). 

Commission Decision of 19/X11/2007 relating to a proceeding under Article 81 of 
the EC Treaty and Article 53 of the EEA Agreement (COMP/34.579 
MasterCard, COMP/36.518 EuroCommerce and COMP/38.580 Commercial 
Cards), Provisional Non-Confidential Version ("EC Decision"). 

• U.S. v. Visa, 2001, 98 Civ. 7076 (BSJ) Decision, at 17 (U.S.D.C. for the 
S.D.N.Y. October 9, 2001). 

Visa Check, 2003 96-CV-5238 (JG) (U.S.D.C. for the E.D.N.Y. April 1, 2003) 
(Lexis version). 

• von Weizsacker, C. Christian , "Economics of Credit Cards - Expert Report on 
behalf of MasterCard International Incorporated and Europay International SA," 
(January 23, 2002). 

• Response by MasterCard Worldwide to the Issues for the 2007/08 Review, 31 
August 2007, 
http://www.rba.gov.au/PaymentsSystem/Reforms/RevCardPaySys/Pdf/mc_310  
82007.pdf 

Letter from Kensington Swan to Gustavo Bamberger dated 25 March 2009. 

• Response to summary data requests provided by CNZL, MasterCard, Visa 
International, ANZ National, ASB, Westpac, BNZ, Kiwibank and NZ Post, TSB 
and associated correspondence. 

• Proposed fact and industry evidence provided by CNZL, MasterCard, Visa 
International, ANZ National, ASB, Westpac and The Warehouse, BNZ. 

• "Credit Card Fees in Australia: A Response to the Reserve Bank of Australia 
and Australian Competition and Consumer Commission Joint Study," Visa 
International (January 2001). 

• Ergas, Henry "Panel on Competition Policy in Card-based Payment Systems: 
Commentary" [2005) Vol 4 Issue 4 Review of Network Economics 415. 

• Evans, Lewis "Common Element in the Governance of Deregulated Electricity 
Markets, Telecommunications Markets and Payment Systems." 

Laing, Michael "Submission to Payment System Board Re: Reform of 
Australia's Payments System: Preliminary Conclusions of 2007/08 Review." 

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 139 of 199 PageID #: 15178



87 

■ Proceedings of a Conference held in Sydney: "Payments System Review 
Conference"(29 November 2007). 

■ Small, John and Wright, Julian "Decentralised Interchange Fees in Open 
Payment Networks An Economic Analysis" [December 2000] 

■ Small, John and Wright, Julian "The Bilateral Negotiation of Interchange Fees in 
Payment Schemes" (January 2002). 

■ Weiner, Stuart E and Wright, Julian "Interchange Fees in Various Countries: 
Developments and Determinants" (30 November 2005) payment Systems 
Research Department Federal Reserve Bank of Kansas City Working Paper 05-
01. 

■ Wright, Julian "One-sided Logic in Two-sided Markets" [2004] Vol 3 Issue 1 
Review of Network Economics 44. 

■ Wright, Julian "Differential Interchange Fees", Network Economics Consulting 
Group Pty Ltd Presentation. 
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Cross Platform Games
 developers.facebook.com /docs/games/mobile/crossplatform

Cross-Platform Games and Facebook

Facebook provides a number of game services to enhance the cross-platform game experience. A few of these are
described in more detail below.

Facebook Login

Facebook Login provides a unique identity that you can use across all your supported platforms. This will help you
maintain the game state and preserve progress, and maintain a consistent experience across all platforms.

1/5
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Facebook Login provides a central identity store for all your platforms.

Organic Channels

By using a single Facebook app ID across multiple platforms, your game benefits from organic channels on
Facebook on all supported platforms. Implementing Game Requests and Sharing lets players discover and play
your game via Facebook, regardless of the device they're using.

Facebook Analytics

Facebook Analytics can be used on all platforms supported by Facebook, enabling you to track analytics for your
game across platforms in a single view. You can also segment your analytics by platform, enabling you to compare
device behavior or to target unique segments on a given platform.

Best practice for Cross-Platform Games

Handle notifications, requests and stories consistently

All Game Requests sent between players and stories shared by a player should be relevant for all platforms. For
games that deliver the same experience across all platforms, this will be straightforward. However, some games
have to provide different experiences across platforms.

For example, the achievements on the web version of the game may differ from the achievements on the mobile
version. In these circumstances, notifications, requests and stories should be delivered in a consistent manner
across all versions of the game.

Here are a few examples:

Player-to-player Game Requests sent from the version of your game on Facebook to a player on iOS should
be available to a recipient playing on an iOS or Android device.

Stories shared by a player should make sense on all platforms. If a player on the Android version of the game
shares a story celebrating an accomplishment, a friend clicking that story on Facebook.com should be taken
to the version of the game on Facebook, where they too should be able to complete the same
accomplishment.

Open Graph stories should be crafted in a way that makes them relevant on all platforms. This means that a
player who has only played a mobile version of the game should be able to understand an Open Graph story
posted by a friend playing the web version. The same also applies to scores and achievements in the game.
Scores should be balanced appropriately across all platforms and achievements should be understood on all
platforms even if they can't be achieved.

Additionally, mobile games should load natively when a player clicks a channel on mobile devices. Say a player
responds to a challenge story in News Feed on Facebook for iOS or Android. One implementation option would be
that when the challenge story is clicked, the native version of the game opens. An even better implementation would
be to start a new game so the challenged player can start playing right away.

To learn more about this, see the following:

Synchronize Game State across platforms

Your game may be slightly difference across various platforms. For example, it may have a different economy, a
different set of achievements and different game play on Facebook.com, iOS and Android. If a player earns an
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achievement on Facebook.com and then plays on Android, the game should make the achievement attained on
Facebook.com visible on Android, even if it can't be earned on this version of the game. Spending time in the game
on one platform should reflect progress made on the other platforms.

There are two extremes when it comes to delivering a synchronized cross-platform experience.

Very different experiences. At one end of the spectrum are games where game play across versions is
quite different. The different versions may not even share gameplay mechanics. In this case, it's still important
to reward players for accomplishments on other platforms by making their achievements visible, awarding
badges or providing more coins, special items or other benefits and privileges. For example, if a player gets
to a high level on Facebookk.com and then plays the game on iOS, they might have to start at the beginning
of that game, but you could award them a special badge for reaching the high level on Facebook.com.

Very similar experiences. The other end of the spectrum are games that are fully synchronized across all
platforms. In these games, as a player advances on one platform, their state is fully synchronized on the
other platforms the player uses. In this case, all accomplishments will also be synchronized between all
platforms, offering the player a consistent experience.

Whichever scenario applies to your game, you should ensure accomplishments are synchronized between all
platforms and that the game state is synchronized consistently and reliably.

Be aware that players may have different expectations and approaches to games on the web versus games on
mobile. Players on the web sometimes play less frequently and for longer periods while mobile players may play
more frequently and for shorter periods. Depending on the type of game you are building, you may choose to design
a different game for mobile compared to the web to take into account these differences. If you choose to do this, be
sure that important elements in the game, such as scores and achievements, are visible on all platforms.

Since Facebook provides a consistent identity for players across multiple platforms, you can use a player's
Facebook ID to recognize them as they play on a new platform, in order to synchronize their accomplishments and
game state.

3/5
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Players can continue progress on every platform.

Encourage people to play on other platforms

You can drive greater retention and engagement by encouraging people to play your game on different platforms.
For example, promote the iOS version of the game on the Facebook.com. This can lead to better engagement —
players can play throughout the day on whatever device they're using. It can also lead to greater retention — if they
know your game exists on different platforms, they'll play it across their favorite devices.

By using the same App ID, you already get the benefit of cross-platform bookmarks, search and distribution through
requests, feed and Open Graph. All of these encourage people to play the game across other platforms. You can
also encourage players to play on different platforms using rewards and incentives such as coins, special items or
more lives. In addition, you can release exclusive content on a particular platform (or release content sooner) to
encourage players to play on that platform. For example, you could release five new levels one week sooner on the
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Canvas version of your game to encourage players to play this game if they usually play the mobile version.

While it is a great idea to provide incentive for players to play on multiple platforms, it's best not to require them to
play on all platforms. Many players prefer to only play on one platform and so they should be allowed to advance in
the game on a single platform without being penalized.

Your game should be balanced between catering to the following two scenarios:

1. Players who play on multiple platforms on a regular basis. A typical scenario might be a player who has used
the web version of a game and now wishes to take the game with them on their mobile device. Provide
incentives for players to do this.

2. Players who prefer to play on only one platform. Make it optional for people to play on multiple platforms and
don't penalize players who have this preference.

Refine Gameplay on Facebook before Mobile Releases

It can take many iterations to get the right business model within your game. For example, the points at which you
charge players within the game, the price points you offer and the items or currency you sell can make a big
difference to your conversions.

It is easier to iterate on Facebook.com than it is on mobile because you can apply a change immediately on
Facebook.com and then gather results, make changes and repeat. The update and iterate cycle on mobile takes
much longer. This enables you to balance the gameplay and economy for your game on Facebook.com much more
quickly, and then apply those learnings on your mobile version.

5/5

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 146 of 199 PageID #: 15185



 

 

EXHIBIT 118 

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 147 of 199 PageID #: 15186



App-to-User Notifications - Games Page 1 of 6

facebook for developers Ë Products Docs Tools & Support News Videos Log in

AII Doca Docs i Games i Game Services i App-to-User Notifications i On This Page

Games

Game Services
App-to-User Notifications

shanno ÖVOfVIOW
Game Recuesta

App-to-User Nodfications App-to-User Notifications are short free-form messages you can send to people using your app to reengage

scores & AcNevements them. They are one of the most effective ways to communicate important events, invites from friends or

Measwamam actions people need to take. You use these notifications to send messages to people who have authorized

canvas Hostna your app.

Game Groups

App-to-User Notifications are available to all apps on Facebook.com, not only games. The notifications are
Games on Facebook

only surfaced on the desktop web version of Facebook. Apps can send notifications to people who have
Mobile Games authorised the app. No special or extended permission is required.
App Center

Sample Games When a notification is delivered, it lights the notifications jewel on Facebook and appears in the drop down.

Notifications appear with the app icon to the left, interapersed with other notifications based on chronological

sorting.

Notifications themselves are short - up to 120 characters - strings of custom text. You can reference

people by their FB app-scoped IDs. These will be expanded to show people's actual names, but the names

won't be clickable. See the message template section below for more details.

NadicaUons Marit M as Aeaa Senings

- Friend Smeabi: NambaGupta just passed yourhigh score.

g A low secoms ago

When people click the notification, they'll be taken to a URL you specify with the notification.

Implementation

Sending notifications

Apps can generate notifications by issuing a HTTP PosT request to the /user_id/notifications Graph

API, with an app access_token. You may find more details by referring to the Graph API notifications

edge.

P ST /irecipient userid}/notifications?access token=... &template=...&href=...

EXHIBIT

Parameters

Parameter Description

bref The relative path or GET params of the target (for

example, index.html?gift id=123, or ?

). This will be used to construct an
GiveFeedback English(US) Español Francats(France) T(idK) ma Portugues&asii Itahano

https://developers.facebook.com/docs/games/services/appnotifications 9/12/2016

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 148 of 199 PageID #: 15187

alygreenberg
Highlight

alygreenberg
Highlight



App-to-User Notifications - Games Page 2 of 6

Parameter Description

absolute target URL based on your app settings.

AII Doca Docs i Games / Game Services i App-to-User Notificatio e Iggcrg gg¢n web, if the setting exists for

games on Facebook.com, the target URL will

comprise Game App URL + href. If not, the

notificatlon will not be shown. The absolute URL

Game Services will include some special tracking params

(fb source,notif_id,notif t)tothetarget
Shanng URL for developers to track at their side.

Game Requests

App-to-User Nodfloadone template The customised text of the notification. See the
Scoess & Achevements message template section below for more details.
Measurement

Canvas Hostna ref Separate your notifications into groups so they
Game Goups can be tracked independently in App Analytics.

Games on Facebook

Moblie Games

App Center Handling Return Values

Sample Games
If the call Is successful, the Graph API gives the following response:

"success": true

If not, the Graph API response will include an error with a corresponding exception message.

If the user you're trying to send to has not authenticated your app, you wi!I get a response like the following:

"error": {

"message": "(#200) Cannot send notifications to a user who has not instal
"type": "OAuthException",
"code": 200

If a person you're trying to tag has not authenticated your app, you will get the following response:

"error": (

"message": "(#200) Cannot tag users who have not installed the app"

"type": "OAuthException",
"code": 200

If your template text contains more than 180 characters, the API will return an error as below. Take note that

anything more than 120 characters will be truncated.

"error": i
"message": "(#100) template parameter cannot be longer than 180 character
"type": "OAuthException",
"code": 100

Give Feedback Eng ish US) Español Français (France) *t(W) e Portugues (Brasd) Italiano
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Note: If people tum off notifications from your app, posting will still succeed but the notification
just will not appear in the UI.

All Docs Docs i Games i Game Services i App-to-User Notifications / On This Page

Games Message Templates

Game Services
Notification messages are free-form text. The Graph API accepts a maximum of 180 characters in the

Shannu message field, and will truncate messages after 120 characters.
Game Requests

App-to-User Nonfications

Scores & Achievements

Measemment Notineagons Mark All as Road Seinngs

Games on Facebook

Mobile Games

App center Plain Text Messages

Sample Games
This notification can be generated with the following graph APi call:

POST /{recipient userid}/notifications?
access token= . . . &
href=...&
template=You have people waiting to play with you, play now!

Personallzed Message Templates

Notincations Mark All as Read Settings

- Friend Smashl: Namite Guple started a game with you, play

now!

A few seconds ago

You use @[USER ID] to include user_ids, which will be replace with the person's full name and highlight it at

rendering time.

The notification above can be generated by formatting the template with the user IDs as shown in the code

below.

POST /{recipient useridi/notifications?
access token=...&
href=...&
template=@[596824621] started a game with you, play now!

Similarly, the notification below also uses the @ USER_IDl syntax but has more than one actor (person) in

the template.

Nouncanons Mark All as Reaa Setungs

- Pdend Smasht NambaGupla and James Bushakeoco
starleo a game enh you*

Give Feedback En sh (Ub) Espanot Français (E<ance exugh > Fortugues prasul Itabano
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POST /{recipient userid)/notifications?
access token=...&
href=...&
template=@[596824621] and @[101499990962857611 started a game with you!

AII Doca 3ocs i Games i Game Services i App-to-User Notifications / On This Page

The Graph API verifles each USER_ID to make sure it is valid Facebook user and has already authenticated
Games your app. If any are invalld, the API call will fall.

Game Services

Shanng

Game Requests

App•to.User Nodncado g¶gg¶ggggg
Scores &

Achwements

Maasurement

c•- sonna Minimum CIlok-to-impression Ratlo

Game Gmups

The click-to-impresslon (CTl) ratto is one of the most important measure of the effectiveness of your

Games on Facebook notlfications. Notifications that have a high CTI are interesting and engaging to people. Notifications with a

Mobile Games low CTI are considered poor quality. Over time, people will tend to ignore or disable low CTI notlfications,

App Center hurting performance of your app's performance and others, too.

Sample Games

To ensure the notifications channel remains interesting to people on Facebook, apps that send more than

50,000 notifications in a week are required to maintain at least a 17% weekly click-to-impression (CT1) ratio.

Data shows that people engage for longer when apps maintain this ratio or higher. Apps that do not maintain

this rate on a weekly basis may be temporarily disabled.

Most applications can maintain this rate quite easily if they follow the simple best practices in the section

below.

Using ref parameters in App Analytics

In Facebook Analytics, you can track the performance of your notifications in Integrations > App Notifications.

By selecting Show By Ref Parameter, you can see how different notification campaigns perform. Ref

parameters are groups that can be defined by the developer when notificatlons are posted to the Graph API.

For more information, please refer to the above section on Sending Notifications.

alipemman •

-

Manual Optimisation

Localization of Message Template

To send non-English notification, developers need to manually track the locale of person. After the person

has logged in, the locale can be accessed via the Graph API edge l{user-id}?fields=locale. For games on

Facebook.com, the locale information can be retneved from the HTTP post request. With knowledge of the
Give Feedback English (US) Esoanoi Français (France) ‡¶(g) ú¾ Português (Brasd) Itakano

lodale developers can manually create message templates that corresponds to the user's locale.
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Send timing

Developers can better optimise the notifications to be sent in the person's waking hours. After the person has
i All Doca gå ¡ ainqiduf2MWÑIWiMG%dodinikiPdiip%ëldniplWOW14 T(titilaig?fleids=timezone.With timezone

information and using ret parameters, developers can better target and optimise for the best timing to send

notifications to people.

Game Services

Shanng

°•"""'*"" Auto-Targeting (Beta)
App.to-User Nonneetions

scosas a Achwem."** Auto-Targeting enables you to send App-to-User Notifications while taking advantage of Facebook's
Measurement enhanced targeting. Enabling Auto-Targeting frees you from maintaining a high click-to-impression (CTI) ratio
canvas Hoson9 of 17% younself, as Facebook will automatically deliver notificatlons to the people who are most Ilkely to

Game Groups engage with your app.

Games on Facebook

Mobile Games
With this feature enabled, you can target larger audience segments with your notifications and Facebook will

automatically deliver notifications to the people who are most likely to engage with your app. For example, we
App Center

have identifled that notifications more than a few days old generally have poor performance - hence we will
Sample Games deliver less of those. Most developem who have turned on Auto-Targeting and increased notification sends

have seen large Increases in engagement with App-to-User Notifications.

To take advantage of Auto-Targeting, you may tum it on in the Settings tab of the App Dashboard Settings.

FacebookCanvas Quick Slan ×

canvas Page

Illips:thipps.1acebookconvaupedllaps

Legacy Druly integration Undy Web Player insiall Flow
Fareboost Uristy SCIK - Unily Web Player utstalî ilow

Auto Targeting for App Nouncations
we App Nonicahon Auto Targeung

Sectwo Canvas URL

hiipsWsuperibrpsherokuapp.conV

Moelle site URL

Ganvas Fxed wtatn

1000

Note that for applications that have not used App-to-User Notifications in the past and have recently

implemented it, you will be automatically opted in to Auto-Targeting.

Manual App-to-User Notification Targeting

Tuming off auto-targeting allows you to reach everyone you send notifications to. However, if you have more

than 50,000 notification sends in a week, you are required to maintain a click-to-impression (CT1) ratio above

17% to stay compliant with our policies.

Best Practices

Give Feedback English (US) Español Français (France) 2(18*) e Portuguès (Brasti) itahano
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Since quality is so important, recipients on Facebook can easily tum off notifications they don't like or report

them as spam. We use these signals to promote notifications people like and reduce distribution for

notifications people don't like. This helps to keep notifications useful for everyone.

AII Doca Docs i Games / Game Services / App-to-User Notifications / On This Page

People don t differentiete liotificatiolle trom the rett of their eXperienee on Fatebook, so eacil megaage lies a

Games
lot of power One unwanted message can make someone start ígnoríng notifications or tum them off entimly.

Game Services To help you create clear and compelling notifications, we've put these best practices together.

Sharing
1. No inactive people. Your app should not send notifications to people who have not used it in the last

Game Requests
28 days. Data shows that engagement among this group is significantly lower. They are also the most

App-to-User Notifications
likely to report your notifications as spam. Apps that receive a high degree of spam reports may be

Scores & Achievements
disabled.

Measurement
2. Start small. Even if you have a large app, start by testing your notifications on a few people so you

Canvas Hosting
stay below the 50,000-per-week threshold. This way you can experiment with your notifications until

Game Gmups
you learn what works best for people.

Games on Facebook 3. Only send one or two notifications to people each day. After two notifications in one day, many

Mobile Games people stop responding or mark apps as spam.

App Center
4. Don't fatigue your audience. It is generally not good practice to send too many notifications to the

Sample Games
same person within a short period of time. By using App Analytics, developers can find the sweet spot

to re-engage players by comparing results using ref parameters of different timings - 2 hours, 6 hours,

1 day, 3 days, i week or even up to 2 weeks.

5. Auto-Targeting. If you are sending more than 50,000 notifications a week and strugglIng to maintain

the 17% CTI, you should turn on Auto-Targeting to let Facebook automatically deliver notifications to

the people who are most likely to engage with your app.

| Like 68

Give Feedback Enghsh (US) Español Français (France) Ý(*eßt) y Portugues (Brasil) itabano
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Market Definition: Use
and Abuse

Dennis W. Carlton

Market definition is a crude though sometimes useful tool for identifying
market power. The ambiguity in what analysts mean by market power

(price above marginal cost, or excess profits) cannot be resolved by market
share. When used to analyze a merger or U.S. Sherman Act Section 2 case, it
is not just the level of market shares, but also the changes in market shares that
are relevant to calculate whether any increase in market power occurs. Despite
this, in Section 2 cases courts often use market definition to figure out whether
market power exists, a question that can be especially problematic to answer by
using market definition. In Section 2 cases, the full antitrust analysis is difficult
because any increase in market power typically has to be weighed against any
benefits of the alleged bad act. The procedure for defining a market in a merg-
er case or Section 2 case can be rigorously described, but the information
required to implement the procedure is typically unavailable. Few analysts (or
courts) follow the rigorous procedure in either merger or Section 2 cases.
Instead, most markets are defined with some guidance from theory and some
qualitative knowledge. Econometric studies using market definition may be
helpful both in testing various definitions and in understanding the economic
consequences of either the merger or the bad act.

My view is that the definition of a market and the use of market shares and
changes in market shares are at best crude first steps to begin an analysis. I would
use them to eliminate frivolous antitrust cases when shares are low, but would use
them cautiously for anything else. Their usefulness in Section 2 cases is especial-
ly weak. Despite their limitations, when they can be used to eliminate frivolous
antitrust cases, that use can contribute enormous value to society.

The author is Professor of Economics, University of Chicago, Research Associate at the National Bureau for

Economic Research in Cambridge, MA, and Deputy Assistant Attorney General at the U.S. Department of

Justice. He thanks Thomas Barnett, David Evans, Kenneth Heyer, James O’Connell, Richard Schmalensee,

Hill Wellford, and Gregory Werden for helpful discussions. The views expressed in this paper do not

necessarily represent those of the Department of Justice.
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I. Introduction
Market definition and the market shares based on it continue to be a central
focus of many antitrust cases. This is so despite the well understood limitations
of such a methodology in providing an accurate guide to the competitiveness of
an industry. The simplicity of the methodology is both its strength and weakness.
Its strength is that it is easy to understand and seems intuitively correct—high
market shares indicate that competition is weak, while low ones indicate the
reverse. The weakness of the methodology is its failure to identify when high
market shares may in fact not convey accurate information about an industry’s
competitiveness, or conversely when low market shares can mask a lack of com-
petition. Although some may call for the elimination of the methodology as an
analytic tool because of its limitations, its great strength is that it may prevent
decisionmakers from making egregious errors. I think its best use is to provide
safe harbors so that firms in relatively competitive industries are not harassed
with senseless antitrust suits and, if they are, such suits can be dispensed with at
summary judgment.

A “market” can be rigorously and precisely defined quantitatively, but the infor-
mation to do so is typically not available. Instead, markets are often defined based
on qualitative information, leading to the possibility of errors. I make some prac-
tical suggestions to mitigate such errors. When markets are correctly defined, it is
the change in market shares that is central to the antitrust analysis, though this is
not how courts typically use market definition and shares to analyze cases that are
brought under Section 2 of the U.S. Sherman Act (Section 2 cases).
Unfortunately, there is only a weak link between change in market share and
change in competitive performance, and that is why market definition and the use
of market shares are very crude tools of analysis. That is why their best use is as
safe harbors to quickly screen out frivolous cases from those where the economic
forces governing industry behavior need to be carefully studied. But, I explain why
even this use of market definition and market shares can be problematic in
Section 2 cases.

Although market definition, together with the calculation of market shares, is
a crude methodology, if it is to be used, there are certain logical principles that
one should follow. Otherwise, this methodology will become even cruder or, worse
yet, misleading. Once one has defined a market, one must understand why mar-
ket shares are a very imprecise way of characterizing competition and are, at most,
the beginning point for an analysis, not the endpoint. The government agencies
responsible for antitrust, the U.S. Federal Trade Commission (FTC) and U.S.
Department of Justice (DOJ), recognize this limitation—it is explicit in the
Horizontal Merger Guidelines, for example—but courts often have less experience
in antitrust matters and that can create problems with the use of market shares.1

Dennis W. Carlton

1 See U.S. Dep’t of Justice & Federal Trade Comm’n, Horizontal Merger Guidelines (1992, revised 1997)
available at http://www.ftc.gov/bc/docs/horizmer.htm.
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This paper is organized as follows. Section II explains the purpose of market
definition, namely the identification of “market power”, a term whose meaning
is often ambiguous. The section explains that it is the change, not the level, of
market power that is relevant in most antitrust cases. Despite this, most single-
firm conduct (hereinafter Section 2) cases focus on the level of market power, a
calculation for which market definition surprisingly turns out to be particularly
problematic.2 Section III explains how economic theory combined with applica-
ble assumptions tells us precisely what we want to know about the economic
effect of mergers, cartels and various types of Section 2 behavior. Using Section
III as a framework, Section IV explains the economic principles underlying mar-
ket definition and market share analysis, emphasizing the sometimes extreme
information requirements one must have to define markets, or lacking that infor-
mation the arbitrariness of market definition. This analysis naturally leads to a
discussion of the limitations of market definition and market shares as tools to
use to arrive at the correct answer. It pays special attention to feasibility of imple-
mentation, and discusses merger and Section 2 cases separately. Section V
explains how market definition can be a useful research tool, while Section VI
discusses some common mistakes made in applying market definition. Section
VII describes how one would apply market definition in two complicated set-
tings: one where research and development (R&D) is central and the other
where goods are interrelated as complements, such as in two-sided markets where
different market participants exert strong effects on each other. Section VIII
concludes with a discussion of how the best use of market definition and market
shares is as a safe harbor.

II. What Is the Purpose of Market Definition?
This section makes four points. First, it answers what the goal of market defini-
tion is, namely to measure market power. Second, it explains an ambiguity in the
definition of market power. Third, it explains why it is the change in market
power, not the level of market power, that is relevant to most antitrust analyses.
Finally, it explains the limitations of using predicted changes in market shares to
estimate the change in market power.

Markets are defined so that when one calculates the share that a firm (or group
of firms) comprises, one can assess whether that firm has significant market
power. Roughly speaking, “market power” means that the industry’s behavior
deviates from perfect competition. One standard definition of market power is
the ability to set price profitably above the competitive level, which is usually
taken to mean marginal cost. For this definition to make sense there must be a
possibility that competition could establish the competitive level. Let’s suppose
that is so—for example, consider an industry where there are constant returns to

Market Definition: Use and Abuse

2 Some of what I label single-firm conduct cases (e.g., tying, vertical restraints) are covered by Section 1
of the Sherman Act. I mean to include those cases when I refer to Section 2 cases.
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scale (it costs C to produce each unit) and many firms. We can contrast price in
that industry to an industry with only one (or a few firms) and ask whether the
price in the latter case is above the competitive price, C. If it is, we can then ask
whether the deviation is big enough to be considered a significant enough devi-
ation from the competitive level to justify an antitrust concern that could trig-
ger an antitrust intervention as, for example, when the market power is created
by merger or some other action. Of course, any such intervention carries the risk
that the decision will be in error and will do more harm than good.

As far as I know, there are no judicial standards to determine how large a devi-
ation of price from C constitutes significant. The consequence of declaring a spe-
cific deviation level as “significant” is that antitrust decisions based on market
shares will be made and therefore a decision theoretic framework in which one
trades off the expected costs of type I and type II errors is the only one capable
of answering the question of what constitutes a significant level. I have never
seen any quantitative attempt to use such a framework to answer the question of
how large a deviation of price from C should be considered significant.
Furthermore, there is a time dimension that must also be analyzed. For how long
should a price elevated above marginal cost persist before we attach the label sig-
nificant? Answers to these questions can be specified based not on any such
quantitative assessment but based on what seems reasonable. So, for example,
Areeda and Turner suggest using a 5 percent threshold in a discussion about what
might constitute a significant price increase.3

Before readily accepting this 5 percent threshold, I note that numerous
attempts to measure the gap between price and marginal cost estimate gaps in
excess of 5 percent for industries that many would consider to be relatively com-
petitive in that there is free entry and several firms. Roughly speaking, a monop-
olist facing a demand elasticity of 20 would price at about 5 percent above con-
stant marginal cost, but many (most?) firms face much lower elasticities. Perhaps,
in light of this, 5 percent may be okay to use to determine whether the change
in market power is significant but a higher number may be appropriate to deter-
mine whether the level of market power is significant.4

Dennis W. Carlton

3 PHILIP E. AREEDA & DONALD F. TURNER, 2 ANTITRUST LAW 347 (vol. 2, 1978). Notice that if one uses a 5 per-
cent price deviation (or any specified percent) as a criterion for significant deviation, then there can
be a logical problem. Consider the following. Firm A and Firm B merge in New York City causing prices
to rise there from $100 to $105, or a five percent increase. The product is also shipped for $100 to
Chicago and therefore, the Chicago price rises from $200 to $205, a two and a half percent price
increase. Is it sensible to say that a New York City consumer has suffered a significant loss, but not
the Chicago one, if each consumes one unit of the product? The problem arises because a percent cri-
terion does not measure the deadweight loss to society, nor does it measure the harm to consumers.

4 Marginal cost can be difficult to estimate. If one approximates it as average variable cost, then one
may erroneously measure that there is a gap between price and marginal cost when there is none as,
for example, when price equals marginal and average cost and the marginal cost is upward sloping.
In this situation, average variable cost underestimates marginal cost. Similarly, economic profit, which
requires the calculation of a competitive rate of return, can be difficult to estimate.
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Suppose that unlike the previous example in which a competitive price could
be defined, the industry is one in which there cannot be an equilibrium where
price equals marginal cost. A good example is an industry in which there is a
fixed cost of entry and then Cournot competition. Suppose further that there is
free entry. The free entry condition guarantees that (economic) profits are zero
(i.e., a competitive rate of return is earned on capital), but price will exceed C,
marginal cost. There is often confusion between pricing at marginal cost and
earning zero profits. In most industries, there is a deviation from perfect compe-
tition in that price exceeds marginal cost, yet free entry can still guarantee zero
(expected) economic profit. Suppose profits are zero yet price exceeds marginal
cost. Should we attach the label “market power” to describe this circumstance,
or should we reserve that label for the case in which price exceeds marginal cost
and profits are positive? Alternatively, as my textbook suggests, should we label
the first situation as “market power” and the second as “monopoly power”?5

Courts and analysts often fail to specify what definition they are using.

The fact that typically it is difficult to calculate either marginal cost or eco-
nomic profits foreshadows that the direct determination of the level of market

power is going to be hard no matter what defi-
nition is used. That is one reason why analysts
use market share as a proxy for market power,
but, as we will soon see, it may be no easier to
define markets to calculate market share than it
is to measure market power directly.

Although we have been discussing the level
of market power, it is the change in market
power (which includes any changes in future
market power or, alternatively stated, in the
durability of market power) that is (or should

be) the focal point of most antitrust analysis. (This is not quite right. It is the
change in welfare that should be the ultimate focus. But changes in market
power can be informative about changes in welfare.) In a merger setting6, it is a
comparison between the market power in two different industry structures that
one must analyze in order to predict whether price will rise post-merger. For
example, all else equal, is a market where there are five firms with shares 15, 15,
20, 25, 25 significantly less competitive than a market in which the first two
firms merge so that there are only four firms with shares 30, 20, 25 and 25? This
strikes me as a well-posed question. Notice that the pre-merger level of market
power is irrelevant for answering the question. It is only the change in market
power that matters. One can answer a question about the change even though

Market Definition: Use and Abuse

5 DENNIS W. CARLTON & JEFFREY M. PERLOFF, MODERN INDUSTRIAL ORGANIZATION 93 (4th ed. 2005).

6 Cartels and mergers involve similar considerations. For simplicity, I focus on mergers throughout the
paper.

TH E FA C T T H AT T Y P I C A L LY I T I S

D I F F I C U LT T O C A L C U L AT E E I T H E R

M A R G I N A L C O S T O R E C O N O M I C

P R O F I T S F O R E S H A D OW S T H AT T H E

D I R E C T D E T E R M I N AT I O N O F

T H E L E V E L O F M A R K E T P OW E R I S

G O I N G T O B E H A R D N O M AT T E R

W H AT D E F I N I T I O N I S U S E D.
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one does not know the initial level. Indeed, one can see why a market power def-
inition based on price (P) in excess of marginal cost is particularly convenient to
use here. Let P

2
be the post-merger price and P

1
be the pre-merger price. The

change in market power equals (P
2

– C) minus (P
1

– C) or P
2

– P
1
. As long as C

is unchanged as a result of the merger, the change in market power is measured
as the change in prices. Notice how this approach focuses on the change in price
(in the absence of other changes). To the extent that the merger creates efficien-
cies, so that the marginal cost of the merging parties will fall, this will make an
analysis that focuses only on price in a hypothetical where costs do not change
a conservative one in the sense that if a merger does not significantly raise price
under the assumption of unchanged costs, one would reach the same conclusion
if one took further account of any cost efficiencies.7

Consider now a Section 2 case in which the issue is whether some alleged bad
act (e.g., exclusive dealing) harmed competition. How should one measure
whether there is significant market power? Should one measure it before or after
the alleged bad act? Following the same logic as in the merger case, one should
focus on the change in market power as a result of the alleged bad act and ask
how much market power exists absent the alleged bad act and compare it to the
market power that exists with the alleged bad act, keeping all else constant. The
conceptual difficulty is that the alleged bad act may have some efficiency justifi-
cation, but price must typically rise in order to create the incentives to generate
the efficiency. Indeed, an increase in market power may be desirable if it enables
the firm to provide a higher quality product.8

For example, exclusive territories can provide incentives for firms to engage in
the provision of services by giving them the ability to raise price as a result of the
elimination of competition. Therefore, the product characteristics (including
service) are not being held constant when one compares the price with and with-
out the alleged bad act. This means that even if the alleged bad act is desirable
in that it creates incentives for the provision of valued services to at least some
consumers, and even if there are perfect substitutes to the product both with and
without services, the analyst who looks at only price will mistakenly conclude
that market power is created even though none is. The analyst concludes this

Dennis W. Carlton

7 Suppose price rose but quality improved. Although the next section shows how to handle this case
precisely, for purposes here one should focus on the quality-adjusted price. Suppose price falls, but not
as much as marginal cost. Consumers and society gain, so there should be no antitrust concern even
though market power has increased. Suppose price rose, but some costs (e.g., fixed costs) fell. Then
one would have to do a more complicated analysis to determine whether total welfare rose if one
believes that total welfare, not just consumer surplus, should be the proper objective of antitrust.
These examples illustrate that it is the change in welfare, not market power, which is the ultimate
focus of analysis. See DENNIS W. CARLTON, DOES ANTITRUST NEED TO BE MODERNIZED? (Economic Analysis
Group, Discussion Paper No. 07-3, 2007) and Ken Heyer, Welfare Standards and Merger Analysis:
Why Not the Best?, 2(2) COMPETITION POL’Y INT’L 29 (2006).

8 I use the term “product quality” broadly to include not just the physical characteristic of the product,
but also the way it is sold.
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because the analyst observes a lower price in the absence of the alleged bad act
and, therefore, incorrectly reasons that the bad act created additional market
power. This is why Section 2 cases can be much more complicated than a typi-
cal merger case. One expects a price increase as a result of the alleged bad act if
the alleged bad act harms competition, but one could also expect a price increase
even when the alleged bad act does not harm competition but improves product
quality. Therefore, looking only at the behavior of price before and after the
alleged bad act does not answer whether the bad act really is harmful. One must
dig further and examine, for example, in the case of exclusive distribution,
whether some consumers are served better and whether rival manufacturers can
still obtain efficient distribution. It is typically hard to trade off the benefit to
some consumers from the improved service against the harm to others as a result
of the elevated price. Moreover, especially when the services have been provid-
ed for many years, it would be wrong to postulate that a reduction in price from
elimination of the special services associated with exclusive territories will not
harm consumers. For the short term, that may be so, but eventually as the failure
to educate consumers mounts over time, the long-run impact on demand could
be substantial. 

Despite the logic of looking at the change in market power, courts in Section
2 cases often inquire about only the level of market power. In doing so, they are
trying to create a safe harbor and shortcut the need to investigate whether mar-
ket power increased and harmed competition. I discuss this point more fully in
Section IV.

Because it is change in market power that is (or should be) the focus of an
antitrust analysis, when one is using market shares as a proxy for market power
one must focus on the change in shares that results from some particular antitrust
decision. But it may be hard to predict the change in share. For example, if Firm
A merges with Firm B, the industry will be more concentrated as a result and the
analysis measures how that concentration changes as a result of the merger. The
concentration measure is based on the pre-merger market shares of the individ-
ual firms as in, for example, the Herfindahl-Hirschman Index (HHI) index of
concentration, which equals the sum of the squared market shares of firms. So, if
there are five firms, each with a market share of 20, and two merge so that the
new firm has a share of 40, the HHI rises from 2000 to 2800. We then ask
whether that increase warrants concern that price might rise.9 Notice that I have
assumed that the post-merger share of the merged firm equals the sum of the pre-
merger shares. That may be so the day after the merger, but need not remain so
in the new equilibrium post-merger. When it is not so, then this method will be
inaccurate as a guide to predicting how price will change based on how industry

Market Definition: Use and Abuse

9 In answering that question, the linkage between a change in HHI and a change in price could also
depend on the level of HHI.
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concentration (which depends on market shares) will change.10 And, of course,
this analysis presumes that a change in concentration will cause a change in
price, a relationship that may not be true. Similarly, in a Section 2 context, one
should be interested in answering how the alleged bad act alters the market share
of the firm engaged in the action. If there are not observations on market share
both before and after the alleged bad act began, this calculation could be a source
of difficulty.

III. Getting It Exactly Right 
As a theoretical matter, if one knows the structure of demand for a product and
all its substitutes, knows the cost curves of firms that currently produce (or could
produce) the product, and knows the game that describes the competitive envi-
ronment (e.g., static Cournot, static Bertrand, dynamic trigger strategies), then
one can write down a model whose equilibrium reflects the outcome of all these
economic forces. This is of course a tall order, but it is critical to know what one
would want to measure before turning to proxies, such as market share. 

Consider the case in which a merger is to occur. Suppose that Firm A is a dom-
inant firm facing a competitive fringe with supply curve S*(p). Firm A wishes to
merge with a large segment of the competitive fringe so that after merger the
competitive fringe will have supply of only S**(p) where S** < S* for all p. If
industry demand is D(p), then the demand pre-merger facing the dominant firm
is D(p) – S*(p) and the profit maximization yields that the pre-merger price p*
is determined by:

p* 2 mc
=

21
, (1)

p* E*

where mc = marginal cost of Firm A, E* = elasticity of demand facing Firm A
which equals

1
ED 2 ES 1 1 2 s 2 ,

s s

where ED = demand elasticity of D(p), ES = supply elasticity of S(p), and s = share
of sales of Firm A.

Landes and Posner use Equation (1) to develop insights about how to define
markets in their seminal 1981 paper.11 It is of course easy to see that the deviation
of price from marginal cost depends not only on share s (in the way intuition sug-

Dennis W. Carlton

10 This method can be adapted as long as one can use pre-merger shares to predict post-merger shares.
I show how this can be done in the next section.

11 William M. Landes & Richard A. Posner, Market Power in Antitrust Cases, 94 HARV. L. REV. 937 (1981).
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gests: the firm has more market power when s is larger), but also on ED and ES, elas-
ticity concepts that depend on how demand or supply changes as price changes.
A share will not necessarily reflect either of these elasticities accurately.

If Firm A merges, then the exact calculation of how price changes is the dif-
ference between the pre-merger price p* and the post-merger price p** which is
calculated exactly as in Equation (1) but with S**(p) replacing S*(p). We see
that p** will depend on not just how the merger affects the shares of the domi-
nant firm but also on supply and demand elasticities. We could enhance the
model and recognize that the merger could lower Firm A’s marginal cost, and that
could easily be reflected in the calculation of p**.

We can expand the analysis to include market structures other than a homo-
geneous product with a dominant firm and competitive fringe. Suppose, for
example, that each firm i faces demand d

i
(p

1, 
p

2
, . . . , p

n
) where i = 1, 2, . . . , n

is a listing of all products. If we know each firm’s costs, and know the competi-
tive game (e.g., Bertrand), we can solve for equilibrium prices pre-merger and
post-merger. One does not necessarily need to know the cost curves if one is will-
ing to specify the game. For example, if the game is Bertrand, then one can use
profit maximization to derive an equation like (1), and calculate mc from p and
the elasticity. This is a now standard type of merger simulation used to estimate
so-called “unilateral” effects. 

There is no reason to limit these simulations to cases where Bertrand is the
competitive game, where the competitive game remains unchanged pre- and
post-merger, where product quality is unchanged, or to static situations. If one
allows for dynamic (repeated) games, one can address what the Merger Guidelines
call “coordinated effects”. All of these complications are difficult to implement,

but at least theoretically, these models allow the
analyst to focus on what are the underlying
forces that matter in influencing how the price
will change as a result of the merger. These
models show exactly why in the case of merger,
market shares or changes in them, however
measured, cannot possibly be anything but a
crude guide to market power or its change, or to
the change in price resulting from a merger.

Now consider Section 2 cases. In Section 2
cases, again the theoretically correct model can
be described, though it may be difficult to

implement in practice. Let a be the alleged bad acts(s) and let a* be the act(s)
that would occur if a were not allowed. Then, the analyst needs to compare p(a)
to p(a*) where p is the vector of all prices of the relevant products and a and a*
are actions that influence demand (e.g., selling effort) and costs. (The acts could
also influence the types of competitive game.) A full analysis of the competitive

Market Definition: Use and Abuse
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consequences of act a as compared to act a* requires an analysis of not just prices,
but also how the different acts affect the quality of the product to (some) con-
sumers. For example, if a represents vertical restrictions designed to increase sales
information to the consumer, then the demand curve for a firm will be affected
by whether a or a* occurs. Similarly, the supply capabilities of the firm and its
rivals could depend on the firm’s actions. Taking these effects into account one
can then calculate, at least theoretically, whether banning a and replacing it
with a* leads to an increase in welfare.12

Let me summarize this section. Although perhaps difficult to implement
empirically, theoretical models produce clear results about how to calculate the
effect of mergers or alleged bad acts under Section 2 on prices and consumer plus
producer welfare. I do not mean to suggest that the assumptions underlying the
models are not contentious, or that these models can easily be implemented.13 I
do mean that theory tells us how price and welfare will be determined and there-
fore theory tells us how to calculate the effect of either mergers or Section 2
behavior.

There is no model that I am aware of where market share (or more precisely
its change) is the only variable that matters in predicting the change in either
price or welfare. Moreover, it is clear from most models, especially those involv-
ing differentiated products, that there is no theoretical need even to define a
market to get to the correct answer. At best, market definition and market shares
can be used as a shortcut to start the analysis, especially when the correct analy-
sis is hard to do. 

Dennis W. Carlton

12 Even if in the context of a particular case one could show that an act caused a decline in welfare, it
could still be incorrect to create antitrust liability for the act. The goal of antitrust law should be to
create a decision process that leads to maximization of expected welfare. Since the legal process
consumes resources and since courts (and economists) can be wrong, it is sensible to create safe
harbors for certain types of conduct, even if an economist can show that it is possible that the con-
duct could under certain circumstances harm welfare. For example, even though it is well-known
that above-cost pricing can theoretically harm competition by driving inefficient rivals out of busi-
ness, there is a safe harbor for such behavior. Even though it is well-known that the choice of prod-
uct variety or advertising can theoretically fail to maximize welfare, the choice of product quality or
advertising typically does not subject a firm to antitrust inquiry. Such behavior falling within safe
harbors is sometimes called “competition on the merits”. Choosing the appropriate safe harbors is
an exercise that should depend on the frequency with which a practice is used in ways that harm
society compared to its frequency of use in ways that benefit society, the ability of courts to identify
the two uses, the harms from incorrect identifications, and the benefits from correct identifications.
As experience with the effect of an act accumulates, the safe harbors should be adjusted. The calcu-
lation described in the text of the net effect of an act on social welfare should be done only for
those acts that fall outside safe harbors. (A logic similar to that for creation of safe harbors applies
to the creation of per se violations.) 

13 For a critique of how these models have been used, see Dennis W. Carlton, The Relevance for
Antitrust Policy of Theoretical and Empirical Advances in Industrial Organization, 12 GEO. MASON L.
REV. 47 (2003) and Dennis W. Carlton, Using Economics to Improve Antitrust Policy, 2004(2) COLUM.
BUS. L. REV. 283 (2004).
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Merger cases are typically much easier to analyze than Section 2 cases. Merger
cases will usually be handled by answering whether price will rise as a result of
the merger. Section 2 cases will usually be handled by asking whether the price
increase is offset by some beneficial product change. A focus on the level of mar-
ket power (rather than its change) can allow a court to provide a safe harbor for
either merger or Section 2 behavior if the level of market power after the merg-
er or alleged bad act is low. Courts often use market share to decide that market
power is low and we now turn to an examination of whether they can do that in
a rigorous way.

IV. Market Definition
We have seen that the theoretically correct analysis may be difficult to implement
empirically. In such cases, it is reasonable to resort to a simpler analysis as a first
step and that is exactly what market definition and the use of market shares is
designed to do. I will discuss merger cases separately from Section 2 cases because,
as I have already explained, merger cases are logically easier to analyze.

A. MARKET DEFINITION IN MERGER CASES

1. Mergers: Theory of Market Definition
In a merger case, one uses market shares to calculate industry concentration so as
to determine the level of industry concentration and the change in industry con-
centration as a result of the merger. The implicit assumption is that increases in
industry concentration lead to increases in price. (The effect of any particular
change in concentration could depend on the level of concentration.) A typical
starting assumption is that the post-merger share of the merged firm equals the
sum of the pre-merger shares of the merging firms. This of course may not be so
as, for example, when entry is easy. In such a case, the use of pre-merger market
shares in this way may be inappropriate. But let’s suppose that we are in an indus-
try where post-merger the share of the merged firm is well predicted by the sum of
the pre-merger shares of the merging firms, so that the use of pre-merger market
shares is sensible. There are two virtually equivalent ways to define markets. 

One is to rely on demand substitution to identify products and the geographic
areas where they are sold and then separately to consider as market participants
all those who would supply the product at the current price plus, say 5 percent.
This is roughly the approach of the Merger Guidelines. A second and virtually
equivalent approach is to combine this procedure into one step and define the
market to include all those products and areas that constrain prices of the prod-
uct under analysis from either the demand or supply side. Product A is a demand
substitute for Product B if a price increase in B causes consumers to substitute to
A. Product A is a supply substitute for Product B, if a price increase in B causes
firms that produce A to shift their capacity to the production of B. 

Market Definition: Use and Abuse
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To see the difference between the two alternative ways of defining a market,
consider the following example. There are two products golf clubs for right-
handed golfers (right-handed golf clubs) and golf clubs for left-handed golfers
(left-handed golf clubs). Consumers do not substitute between them, so there is
no substitution on the demand side. For simplicity, assume that initially firms
make either right-handed or left-handed golf clubs. A monopolist of right-hand-
ed golf clubs could profitably raise price by 5 percent above current levels as a
result of a merger of all current and potential producers of right-handed golf
clubs. Firm A makes left-handed golf-clubs, but could and would switch to pro-
ducing right-handed golf clubs if the price of right-handed golf clubs rose by 5
percent, holding constant the price of left-handed golf clubs, so there is supply
substitution. Under the Merger Guidelines’ approach, the market is right-handed
golf clubs, but when calculating shares, one considers all those right-handed golf
clubs that would be produced by Firm A and other firms if only right-handed golf
club prices rose 5 percent.14 Under the second approach, the market would con-
sist of right-handed golf clubs plus left-handed golf clubs (somehow appropriate-
ly weighted, perhaps by value), and shares would be calculated accordingly. I will
follow the first approach, but recognize that the second approach can also be a
sensible way to proceed. Since market shares are only crude proxies for market
power, these roughly equivalent approaches for calculating shares should not dif-
fer and, if they do, one should delve deeper into the underlying economics.15

The Merger Guidelines recognize the need to define a time dimension, a mag-
nitude of increase, and a benchmark price to approach the question of whether
a merger raises an antitrust concern by increasing market power. For example,
one could ask whether, after the merger, prices could be profitably increased
above current levels16 by a significant amount (e.g., 5 percent) for a significant
time (e.g., 2 years). The Guidelines define a market to be consistent with this

Dennis W. Carlton

14 Typically, one uses the likely capacity of the firm to produce a product as a measure of its market par-
ticipation. Needless to say, capacity can be hard to measure or even define. As a technical matter, this
artifice of holding constant all prices of products outside the market need not be a correct description
of what would happen if the price of the product under analysis rose. For example, in the example in
the text, the price of left-handed golf clubs could rise as left-handed golf club producers start produc-
ing right-handed golf clubs, causing less switching to right-handed golf clubs than in the text. This
strikes me as one of many details that should not matter to the analysis and if they do, the analyst
must think hard about the underlying economics using the theory of the previous section.

15 Proxies obviously can lead to erroneous conclusions under certain hypotheticals. I am not saying that
these two approaches always yield the same result, but if they don’t one should reexamine the under-
lying economics to make sure it is not a peculiarity of the proxy that is generating a strange result.
See Jonathan B. Baker, Market Definition: An Analytical Overview (Nov. 2006) (mimeo, Am. Univ.
Wash. Coll. of Law), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=854025.

16 The Merger Guidelines use the expected future price (absent merger) if that can be predicted to be
different from the current price. They also indicate they may use the competitive price if the current
price exceeds it. The logic for the latter approach presumably is that the competitiveness of the indus-
try is expected to increase in the future.
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phrasing of the issue. A market is defined by thinking about a hypothetical
monopolist. A monopolist of all of the products in a market would raise price
profitably above current levels by, say 5 percent, for some time, say two years, on
the assumption that the prices of all the products excluded from the market
remain unchanged. In this thought experiment of using a hypothetical monopo-
list, there is not necessarily a unique set of products that determines the market,
nor is there an unambiguous methodology of how to raise the price of each prod-
uct in the market (should each go up by 5 percent or just on average rise by 5
percent?).17 These strike me as details that again, if they matter, would cause me
to pause about the usefulness of the proxy of market shares and to delve more
deeply into the underlying economics as described in the previous section. 

Aside from determining which products belong in the market, one must deter-
mine the geographic scope of the market. I would handle this in the same ways
as product market definition is handled: by treating location as a product char-
acteristic and asking the same type of questions as one does for inclusion of a
product in the market. For example, apples in Chicago are in the same market as
apples in Milwaukee, if an increase in the price of apples in Chicago would
induce buyers to switch to buying apples in Milwaukee in such quantities as to
defeat a price increase. Suppose no buyer would literally go to Milwaukee to buy
these apples, but instead that DC Transport would pick them up and bring them
to sell in Chicago. Technically, DC Transport has become a market participant
in the market for apples in Chicago. Alternatively stated, there is supply substi-
tution between apples in Milwaukee and those in Chicago. I would treat these
two cases—one involving the buyer traveling, the other involving DC Transport
traveling—in the same way. One could define the market to be apples in
Milwaukee and Chicago, or one could define it using the other approach, in
which the market is only Chicago, but DC Transport is a participant in that mar-
ket. Again, this seems like a detail.18 If it matters, one should delve more deeply
into the underlying economics.

2. Mergers: Practical Implementation of Market Definition
The theory underlying market definition for mergers is logically coherent. A sep-
arate issue is whether it is able to be implemented. It is possible to describe an

Market Definition: Use and Abuse

17 One could add the condition, as the Merger Guidelines do, that one use the smallest market and
when it is necessary to add products to the candidate market one adds products to the market
sequentially with the closest substitute product to the candidate market being added. Regarding
which price to focus on, one could focus on the price of the products of the firms involved in the
transaction when asking whether price will rise and one could assume that the hypothetical monopo-
list sets the price of each product in the market optimally. I return to these points in the next section.

18 The Merger Guidelines define the geographic area based on the location of production, not consump-
tion. Although this initially may seem odd, it really is not. Because there is an assumption of no geo-
graphic price discrimination in this part of the Guidelines, they come to the same result as I do above.
Notice that the prices in Chicago and Milwaukee become linked in my example.

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 168 of 199 PageID #: 15207



Competition Policy International16

econometric procedure to define markets.19 For any set of products (a
1, 

a
2
, . . . ,

a
n
), estimate econometrically a demand system in which the demand for product

a
i
depends on its own price and that of all other products. Suppose that Product

1 is the product under analysis, such as when two producers of Product 1 want to
merge, and that we have ordered the products so that Product 2 is the closest sub-
stitute for (Product 1) and so on.20 Now, assuming costs are known, calculate the
price that a monopolist of just a

1
would charge. If that price exceeds the current

average price for a
1
by, say, 5 percent, stop. If not, add a

2
, and calculate the opti-

mal prices for a
1

and a
2
. If (by some measure) the average price of a

1
and a

2
rises

above current levels by, say, a 5 percent, stop. If not, continue. In this way, a mar-
ket can be defined. 

This econometric approach requires a tremendous amount of information
about a demand system, information that is typically not available. Moreover, if
it were available it seems odd to use it only in this way. The reason is that with
such a detailed demand system available, it might well make sense to calculate
directly the effect of the proposed merger. This can be done by a merger simula-
tion, as described in the previous section, where one uses the demand system
combined with various assumptions of the competitive game (e.g., Cournot or
Bertrand) and perhaps cost, to predict what the new pricing will be if there is a
merger.21 This direct approach requires no market definition, but utilizes all the
same information required to define a market. It is a much more refined way of
making predictions on pricing than one based solely on market share. Indeed,
this methodology can also account for the fact that products outside the market
can affect the price under analysis and the prices of those products may them-
selves change in response to the merger, in contrast to the procedures for market
definition under the Merger Guidelines.22 Market definition, with its dichotomous
“in” or “out” classification (is a product in or out of the market?), is a crude sim-
plification; a merger simulation can be a more accurate approach that automati-
cally takes account of demand and supply substitutability.

Dennis W. Carlton

19 See, e.g., GREGORY J. WERDEN, MARKET DELINEATION ALGORITHMS BASED ON THE HYPOTHETICAL MONOPOLIST

PARADIGM (Economic Analysis Group, Discussion Paper No. 02-8, 2002), available at http://papers.ssrn
.com/sol3/papers.cfm?abstract_id=327282.

20 It is a bit tricky to define exactly what one means by closest substitute to a
1
. One could say it is the

product a
2

such that the joint pricing of a
1
and a

2
allows the price of a

1
to be the highest. When the

market consists of more than one product, it is less clear what a unique sensible definition is and dif-
ferences in this definition can lead to differences in the products included in the market. Moreover, the
procedure of adding the closest substitute does not necessarily lead to the smallest market in which a
hypothetical monopolist would raise the price of a

1
by 5 percent. Again, these strike me as details that

if they mattered to the analysis then one should examine more deeply the underlying economics.

21 As discussed in the previous section, one could at least theoretically assume a repeated game (and so
deal with a coordinated effects analysis). Although possible in theory, such simulations are not com-
monly used in antitrust matters, unlike merger simulations based on static games (e.g, Bertrand).

22 The Merger Guidelines would look at price changes in other products, entry responses, and other sup-
ply responses, but after the market is defined.
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The drawback of merger simulation is that it requires not only extensive
demand estimation, but also assumptions about how firms will compete. Even if
one has information on the former, many are uncomfortable about assumptions
on the latter.23

There are really two responses to this reluctance to use merger simulation. The
merger simulation, when done under different assumptions, is really a way of
revealing to the analyst the constraints on pricing that the demand system
imposes and makes transparent all the underlying assumptions. The different
merger simulations allow the analyst to see whether these constraints hold under
a variety of assumptions. Second, if instead of doing a merger simulation, one
defines a market and uses pre-merger market shares to calculate the change in
the HHI, one is assuming that these market shares allow one to predict the price
effect of a merger. That is, the price is assumed post-merger to depend on (pre-
merger) market shares in a simple way (e.g., price is assumed to depend on just
the HHI). There is no such model that I am aware of that has this property.
There are models in which price depends on current concentration and other
things such as elasticities, but not only are those models premised on assump-
tions that may not be relevant to the industry under analysis, worse yet, in such
models there may not be a profit incentive to merge.24 This is all a very long way
of saying that the use of changes in market shares to calculate the change in the
HHI is a very crude methodology for predicting whether a merger will increase
price. The use of market shares is at best viewed as a crude merger simulation,
but lacks the logical consistency underlying merger simulation. Its main attrac-
tiveness is its simplicity. 

But there is a further problem. I had assumed that a detailed econometric
demand system together with knowledge of costs was available. When it is not,
then it is not possible to delineate a market with the precision that its definition
demands.25 Instead, one attempts to use various types of evidence to do one’s best
to see whether the price constraining effect of one product on another will be
sufficient to prevent a significant price rise. Although the clear theoretical con-
struct of market definition can guide one, the absence of estimates of the demand
(or cost) system subject this exercise to possible error and arbitrary judgments.

Market Definition: Use and Abuse

23 See Carlton (2003, 2004), supra note 12.

24 For example, in a Cournot model with constant returns to scale, one can show that (P- C)/P = HHI/E
where P is price, C is cost, E is the absolute value of the industry demand elasticity, and HHI is the sum
of squared market shares. See Stephen W. Salant et al., Losses from Horizontal Merger: the Effects of
an Exogenous Chance in Industry Structure on Cournot Nash Equilibrium, 98 Q. J. ECON. 185 (1983),
and Joseph Farrell & Carl Shapiro, Horizontal Mergers: An Equilibrium Analysis, 80 AM. ECON. REV. 107
(1990).

25 To define a market using the hypothetical monopolist test, one must specify marginal cost. To do a
merger simulation, one could also use cost information, or alternatively infer cost from the profit-max-
imizing conditions that emerge from equilibrium of the assumed competitive game.
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These errors can be mitigated by some of the types of econometric studies that I
describe in the next section. 

One alternative path to market definition in the absence of detailed econo-
metric estimates of a demand system is simply to ask consumers to which prod-
ucts they would turn if price of the product under analysis rose by, say, 5 percent.
Notice that this set of products does not satisfy the market definition under the
Merger Guidelines because it may include products that attract so few switches
that those products would not prevent a price increase. Therefore, although this
method is simple, markets defined in this way will tend to be overbroad unless
one includes only those products for which there is significant substitution (how
much is significant?—well if I define it precisely then I am back to an approach
like that of the Guidelines). However, consumer responses as to their switching
possibilities can give one a rough estimate of demand price elasticities and cross
elasticities, and those can assist in defining a market.26

I have not discussed critical loss analysis, because it is not an alternative
method for defining markets. When done correctly (as Harris and Simons recog-
nize)27, it is simply a rephrasing of the hypothet-
ical monopolist test. It asks what is the critical
amount of demand that has to be lost in
response to a price rise before the price rise is
unprofitable. That is a question about how big
the demand elasticity has to be to make a price
increase unprofitable. Critical loss can help one
describe this critical demand elasticity, but it is
not a new analytic tool and has been misused.28

The methodology of market definition and
market shares is an extremely crude way of
assessing a merger’s competitive effect, especial-
ly since market definition is usually not based on
the extensive quantitative information required to define it rigorously. The
methodology can certainly be informative in many cases, but it is only the first

Dennis W. Carlton

26 For a more skeptical view of the value of relying on consumer responses, see Ken Heyer, Predicting
the Competition Effects of Mergers by Listening to Customers, 74 ANTITRUST L.J. 1 (forthcoming
2007). Another procedure to define markets is to identify products whose prices are highly correlated.
Stigler and Sherwin recommend this procedure. See George J. Stigler & Robert A. Sherwin, The Extent
of the Market, 28(3) J. L. & Econ. 555-85 (1985). Although the procedure can sometimes be a useful
way to start an analysis, it has quite serious drawbacks. See CARLTON & PERLOFF, supra note 54, at ch.
20 and Gregory J. Werden and Luke M. Froeb, Correlation, Casualty, and All that Jazz: The Inherent
Shortcomings of Price Tests for Antitrust Market Delineation, 8 REV. INDUS. ORG. 329 (1993).

27 See Barry Harris & Joseph Simons, Focusing Market Definition: How Much Substitution Is Necessary?,
in RESEARCH IN LAW & ECONOMICS 207 (Richard O. Zerbe, Jr. ed., 1989).

28 See Carlton (2004), supra note 12.
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step in an analysis that must delve into the economic facts of the industry. It can
be a useful guide, but only if subsequent analysis confirms its message. The
methodology’s 0 or 1 nature (i.e., “in” or “out”) together with the arbitrariness of
certain decisions (e.g., why hold the price of products outside the market con-
stant?), emphasizes its crudeness. Still, the use of market shares (or changes in
them) is simple, and it can be thought of as the first step in a merger analysis. Its
best use is likely to provide a safe harbor when industry concentration and shares
of merging firms are low.

B. MARKET DEFINITION IN SECTION 2 CASES
We have already discussed how the central issue in a Section 2 case is whether
some alleged bad act enables additional market power to be exercised, and, if so,
whether any exercise of additional market power is offset by the additional pro-
vision of valuable services made profitable as a result of the price increase.
Estimating market power while adjusting for services provided can be difficult
and it is even more difficult to figure out whether an increase in market power is
offset by improved services—the traditional pro-competitive explanation for
many alleged bad acts.

Instead of focusing on whether the alleged bad act increases market power, the
courts typically focus on whether there is market power and, if so, whether the
alleged bad act is justified on pro-competitive grounds. One reason, I think, for
this current emphasis on the level of market power (whether it is measured
before or after the bad act often seems not to be a focus of attention) is because
at the summary judgment stage, a case can be thrown out if there is no market
power, while it is thought to be more difficult to get the case thrown out at sum-
mary judgment if one concedes market power but defends by claiming that the
action is pro-competitive. Because the courts focus on existing levels of market
power, this has required markets to be defined in Section 2 cases to see whether
market power exists (presumably, after the alleged bad act has occurred). My
experience is that courts ask whether market power exists in the presence of the
alleged bad act, a question with the potential to be answered in a misleading way
if one ignores the efficiency justification for the alleged bad act, as I explained in
a previous section. Moreover, such an analysis fails to consider whether the bad
act creates any additional market power. Still, the procedure does have a logic
because if there is no market power after the alleged bad act, then the antitrust
inquiry ends.

To answer the question of whether the firm has market power, some have tried
to adapt the procedure of the Merger Guidelines to define a market in a Section
2 context. As a logical matter, this initially seems fine with the benchmark price
now no longer being the current price but rather the competitive price. So the
hypothetical monopolist test to define a market is as follows: consider all those
products such that a hypothetical monopolist of those products would raise price
above the competitive level by, say, 5 percent. One then calculates the market

Market Definition: Use and Abuse
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share of the firm in this market and if it is high one concludes that there is mar-
ket power. But what sense does this make? Suppose the current price is $10. If
one knows that the competitive price is $5, then the market definition exercise
is useless! One can observe whether the current price ($10) exceeds the compet-
itive price ($5) and the deviation is the measure of market power. There is no
need to define a market and calculate market share in order to see whether the
market share is so high that one can safely conclude that $10 is higher than $5.
Alternatively, if one does not know the competitive price, there is no way to
implement this market definition test.29

But a bit more analysis shows that the logic of using the competitive price as
the benchmark price is not necessarily correct. In a merger case, we typically use
the current price as the benchmark, not the competitive price. That is sensible
because the relevant question is whether the merger will raise price from current
levels. By similar logic, in a Section 2 case we should use the price that would
prevail in the absence of the bad act as the benchmark price in order to define a
market and calculate market shares in an effort to determine whether the firm
has enough market power so that it could possibly use (or have used) the bad act
to elevate price.30 The hypothetical monopolist test for market definition in a
Section 2 case should be: include all those products such that the hypothetical
monopolist would raise price by 5 percent above the benchmark price, defined as
the price that would prevail absent the bad act. If the firm’s market share is low,
the inquiry should end.31 It may sometimes be difficult to figure out the bench-
mark price, though not always. For example, if the bad act has not yet taken
effect, the current price can be used as the benchmark price.32 But when, as will
commonly occur, this is not the case, the analyst could have difficulty. 

In this situation, one is in the uncomfortable position of realizing how arbitrary
market definition can be in Section 2 cases and how this arbitrariness can lead to
errors. Perhaps the best one can say is that one might look at similar firms and
throw out the antitrust case if there are enough of them—but that is a cop-out
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29 It is also correct to say that in the absence of cost information, one cannot define a market in a merg-
er case using the Guidelines in the rigorous way I described earlier.

30 If possible, the expected post-bad act market share of the firm should be used. The well-known
Cellophane fallacy arises when one uses the post-bad act price as the benchmark price.

31 If one concludes that there is market power, then as described previously, one should compare the
price effect of the bad act to any efficiency effects associated with the bad act. The change in market
share pre- and post-bad act may give insight into the likely price effect.

32 If the benchmark price is known and the price after the bad act is known, then, as already explained,
there is no need to go to the effort to define a market. If the benchmark price is not known, one can-
not define the correct market. If the benchmark price is known, but the price after the bad act is not
known, then one may benefit from defining a market and asking whether the bad act is likely to
allow the firm to achieve a sufficiently high market share that market power concerns arise. If not, the
inquiry ends.
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unless one can define what “similar” means. If one is able to establish a bench-
mark price because there is a consensus that in some areas (or time periods) there
are no bad acts, one can then use econometric techniques to try to use those
benchmark areas and their characteristics to calculate the benchmark price in any
area. This can be a useful approach, and one I describe in the next section.

V. Is Market Definition a Useful Tool for
Understanding Market Behavior?
So far I have discussed market definition only in the context of antitrust cases,
but what about as a research tool to understand economic behavior? Should
economists study market definition and market shares in their academic research
and if so wouldn’t such studies be relevant in antitrust cases? It is undeniable that
most of the current interest in market definition stems from its use in antitrust
cases. But, although it is no longer as popular as it once was, there was a flour-
ishing literature in relating market performance to market structure measured by
market shares. This literature has been heavily criticized,33 because, among other
reasons, a market share does not have the same economic effect across industries,
which differ enormously, and because market share is an outcome of industry fun-
damentals, not a basic characteristic of them. Such studies are sometimes still
used in academic studies and can be done properly. They are used in antitrust
studies and, under appropriate circumstances, can be a powerful tool not just for
checking market definition, but also for understanding the economic behavior of
the industry.34

Consider a proposed merger between two firms. One may well be able to use
the past historical relationship between price and concentration to predict the
effect of the merger. One could use regression analysis to estimate this relation-
ship, though caution is needed to deal with the determination of concentra-
tion.35 Simply analyzing the relation between price and concentration over time
may tell one nothing about the relation of competitiveness to concentration
absent a theory explaining why concentration might be changing over time.
However, it is sometimes possible to construct such theories and to use the esti-
mated relationship between price and concentration as a predictor of a merger’s
effects. For example, in the railroad industry where tracks were laid many years
ago, it seems sensible to predict the effect of a merger of two railroads that will
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33 See, e.g., CARLTON & PERLOFF, supra note 5, at ch. 8.

34 See, e.g., Dennis W. Carlton & Hal Sider, Market Power and Vertical Restraints in Retailing: An
Analysis of FTC v. Toys ‘R’ Us, in THE ROLE OF THE ACADEMIC ECONOMIST IN LITIGATION SUPPORT (Daniel Slottje
ed., 1999); Carlton (2003), supra note 12; and Carlton (2004), supra note 12.

35 The statistical issue is whether concentration should be treated as an exogenous or endogenous
variable.
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reduce the number of railroads serving a route from 3 to 2 by comparing pricing
on routes with 3 railroads to those with 2, after adjusting for other route charac-
teristics. In fact, a recent paper by Peters, analyzing the airline industry shows
that such predictions based on the historical relationship of price to concentra-
tion are often as or more accurate than those based on merger simulation.36

Such econometric studies can also shed light on the appropriate market defi-
nition. For example, suppose there is a question whether Product B is in the same
market with Product A. A regression reveals that there is a relation between the
price of Product A and market concentration based on a market definition
excluding Product B, but no relation based on a market definition including
Product B. Under appropriate statistical circumstances, that can be quite inform-
ative as to the correct market definition and can indicate that Product B is not
in the same market as Product A. I have often found these types of econometric
analyses helpful in understanding both market definition and predicting the con-
sequence of mergers.37

Similarly, in the context of Section 2 cases, one can use econometric tech-
niques to explore the direct effect of a bad act if one is fortunate enough to have
data on periods when the bad act was in use and not in use. Again, one has to
make sure that one can deal with the statistical issue of exogeneity properly, but
if so these studies can be valuable. One can also use the same type of studies as
just described in the merger context to test which definitions of market make
sense and are useful for prediction. 

VI. Common Mistakes in Defining Markets
Although I have stressed the limitations of the methodology of using market def-
inition and market share, I have also explained that the methodology still can
sometimes be useful if done in a way that captures the underlying economics,
especially in the context of merger cases. In this section, I list a few of what I
have found to be common mistakes:

(1) Firm 2 is producing at capacity. Hence, it cannot increase supply to
offset a hypothetical price increase by Firm 1, and accordingly
should be excluded as a participant from the market. This logic cor-
rectly recognizes that Firm 2’s zero supply elasticity means that increas-
es in Firm 2’s output cannot constrain Firm 1’s price. But it fails to rec-
ognize that Firm 2’s existing production constrains Firm 1’s ability to
raise price. Suppose it costs $1 to make one unit of wheat. In equilibri-
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36 Craig T. Peters, Evaluating the Performance of Merger Simulation: Evidence from the U.S. Airline
Industry, 49 J. LAW & ECON. 627-49 (2006).

37 See Carlton (2003), supra note 5, and the similar views of Coleman and Scheffman in David T.
Scheffman & Mary Coleman, Quantitative Analyses of Potential Competitive Effects from a Merger,
12 GEO. MASON L. REV. 319 (2003).
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um, 1,000 units are sold at $1 each. Imagine 1,000 wheat farmers
including Firms 1 and 2 each of which produces one (and only one)
unit. Each wheat farmer likely faces a highly elastic demand precisely
because of the output of the others, and would on its own be unable to
increase the price of wheat. Excluding capacity constrained wheat
farmers would incorrectly indicate that Firm 1 has market power.38

(2) Firm 1 produces steel. It has several long-term customers. The
capacity to serve those customers should not be considered in calcu-
lating the market for steel in evaluating a merger involving other
firms. If the customers have signed long-term, fixed-price contracts
with Firm 1, but the steel can be resold, then the capacity to produce
that steel should be in the market, but should not be attributed to
Firm 1. If the steel cannot be resold, the contract will not be
breached, and the output produced by these customers does not affect
other customers of steel, then the steel sold to these customers should
be excluded from the market. However, if the output of these cus-
tomers does constrain the prices of the products of other steel cus-
tomers, then the steel output to these customers should be included in
the market, but should not be attributed to Firm 1. The presence of
these customers constrains the price that these other steel customers
can pay for steel. If there is no fixed-price contract, then the capacity
is attributable to Firm 1. The price to long-term customers will be set
in the marketplace where the price reflects competition amongst many
other steel producers.

(3) Used goods sell for a lower price than new goods and therefore are
not part of the same market as new goods. Used goods sell for a
lower price than new goods for many reasons, including the fact that
they have fewer years of service to provide. Whether they are in the
same market as new goods depends on how good a substitute they are
for various demanders. For example, if used goods have greater reliabil-
ity problems than new goods, there may be a class of consumers will-
ing to pay a (length-adjusted) price that reflects a premium for the
reliability. That could mean that used and new goods do not tightly
constrain each other’s prices, but that is an empirical question.39

VII. Market Definition in Complicated Settings
I now discuss two somewhat complicated settings and see how useful market def-
inition can be. Since we have already seen its limitations in even relatively sim-
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38 The elasticity of the residual demand curve facing a single farmer equals E/s where E is the aggregate
demand elasticity and s is the market share of our single farmer. This elasticity facing a farmer will be
large for small s.

39 See Dennis W. Carlton & Robert Gertner, Market Power and Mergers in Durable-Good Industries, 32
J. L. & ECON. 203 (1989).

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 176 of 199 PageID #: 15215



Competition Policy International24

ple settings, we should not be surprised that its limitations are even more severe
as the circumstances become more complicated. We discuss two settings. One is
where R&D is important. In such settings, I ask whether it is sensible to think of
an “R&D innovation market”, a concept that was used by the DOJ in the 1990s.
The second setting is one involving what are called “two-sided markets”.40 These
are markets where multiple inputs and outputs require coordination in order to
produce desirable products. One example is a mall in which the mall owner must
account for the fact that some stores attract customers to the mall, yet those cus-
tomers buy at other stores in the mall. Another example is an operating system
for computers, where the owner of the operating system wishes to induce appli-
cation programmers to write applications programs for its operating system so as
to make its operating system attractive to users. In such cases, there are interac-
tions between different sides of the market that should be internalized. So, for
example, the mall owner subsidizes the rent of the bookstore, but charges a high
rent to the restaurant. Or, the owner of the operating system subsidizes applica-
tion programmers, but charges users a high price for the operating system. Other
common examples of two-sided markets include dating clubs, game stations and
games, and card payment systems. As far as I know, there has been no recogni-
tion yet by courts of market definition in two-sided markets.

A. INNOVATION MARKETS
An innovation market consists of the future innovations in some area, presum-
ably measured by the resources devoted to R&D in the particular area.41 Shares
are calculated for each firm in the obvious way. Notice that this analysis is
focused on an input (R&D) not the output (new products). It is a departure from
the usual procedures of basing market definition on products. It would be a jus-
tifiable procedure if it were easy to predict which R&D will lead to which new
product, but in many (most?) cases it is not possible to do this. The success of
R&D is highly uncertain and predicting from where R&D breakthroughs will
come is very hard. Perhaps pharmaceuticals are an exception because one can see
exactly how far along a drug development is in its U.S. Food and Drug
Administration trials. Yet a market for particular drugs in development really is
not an R&D market, instead it is a market for a future product (uncertain as it
may be). This is different from a market based on R&D for a particular general
type of product. Moreover, we lack a theoretical framework for defining markets
for R&D innovation markets. What is the analogue to a 5 percent price increase?
What price is being measured if the product cannot be defined? Furthermore, the
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40 See David Evans & Richard Schmalensee, The Industrial Organization of Markets with Two-Sided
Platforms, 3(1) COMPETITION POL’Y INT’L 151–179 (2007) and Jean-Charles Rochet & Jean Tirole, Two-
Sided Markets: A Progress Report, RAND J. ECON. (Autumn 2006).

41 Richard J. Gilbert & Stephen C. Sunshine, Incorporating Dynamic Efficiency Concerns in Merger
Analysis: The Use of Innovation Markets, 63 ANTITRUST L. J. 569 (1995).
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link between R&D concentration and new product output is quite weak.42 For all
these reasons, I am skeptical that the already crude theoretical construct of mar-
ket can be of much use in analyzing industries where R&D is key.43 Of course,
this does not mean that the effect of a merger on innovation in such industries
requires no analysis. Instead, it does mean that the tool of innovation markets is
likely to be of little help in the analysis.

B. TWO-SIDED MARKETS
In two-sided markets, one party (e.g., mall developer, owner of a computer oper-
ating system) internalizes the externalities across agents by effectively taxing and
subsidizing different groups so that a total package is produced. There has been a
literature questioning the empirical relevance of these two-sided markets (or the
related concept of industries with network economies). In such markets, without
the coordinating ability of a third party, markets cannot produce the efficient
result. The lack of a third party could then indicate either no need for one or the
existence of a market failure.44 For purposes of this discussion, I assume that a
third party is needed and does exist in order to coordinate activity among differ-
ent groups. What is a sensible procedure to define a market in such a case? 

To take a concrete example, suppose two shopping malls want to merge.45 To
simplify, assume that there are no surrounding competing retail stores that are
not in malls. We start out by recognizing that a mall owner puts together a port-
folio of stores that complement each other and whose existence he coordinates
by lowering the rent of one type of store to stimulate demand (and elevate rent)
at another. Suppose that the mall owner charges each store a rent based on its
retail sales. Following an approach similar to the Merger Guidelines, we ask:
Which nearby malls must a hypothetical monopolist control in order for it to be
profitable for the merged firm to raise the price by, say five percent? But just as
in the earlier discussion of market definition when multiple products were in the
market, one must define what “price” means. Is it the rent of one particular retail
store, average rent, or total rent that has to rise? Or, to complicate matters fur-
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42 Antitrust Modernization Committee Hearings (2005) (statement of Richard J. Gilbert, Professor, Univ.
of Cal. at Berkeley, “New Antitrust Laws for the ‘New Economy’,” Nov. 8, 2005), available at
http://www.amc.gov/commission_hearings/pdf/Statement_Gilbert.pdf.

43 For a more detailed critique, see Dennis W. Carlton & Robert Gertner, Intellectual Property, Antitrust
and Strategic Behavior, in INNOVATION POLICY & THE ECONOMY (Adam Jaffee & Joshua Lerner eds., 2003).

44 For example, when cars were being developed, the car manufacturers could have perhaps benefited
from subsidizing location of gas stations. The fact that no such subsidization occurred shows either
the market was inefficient, or alternatively, that whatever inefficiency existed, it was too small to
cause it to be corrected. See S.J. Liebowitz & Stephen E. Margolis, Network Externality: An
Uncommon Tragedy, 8(2) J. ECON. PERSP. 133-50, 133 (1994).

45 For an application of market definition to credit cards, see Eric Emch & Scott Thompson, Market
Definition and Market Power in Payment Card Networks, 5 REV. NETWORK ECON. (2006).
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ther, if customers pay a parking fee, or are provided with elegant surroundings,
how should those be changed when this hypothetical monopolist raises “price”?
In the earlier discussion of market definition when the market contained multi-
ple products, I recognized the ambiguity in the definition of price but said that I
doubted that it should matter much, though I indicated a preference to focus on
the products of the merging firms, rather than all products in the market. But
here, there is no one type of retail store to focus on.46 Therefore, one should focus
on an aggregate measure of rent. Moreover, we know that because of the two-
sided nature of the market it is unlikely that it is optimal for the hypothetical
monopolist to raise rents to all stores by 5 percent. Indeed, the whole point of
having a mall is to charge different rents to different types of stores. Failure to
allow the hypothetical monopolist to set rents optimally could lead one to a mis-
leading market definition and, depending on the circumstances, to either over-
state or understate the market power of a mall
owner. For example, one might conclude that
post-merger there is no market power (i.e., a
very broad market in which the post-merger
mall owner has a small share) when with opti-
mal pricing the market is narrower and the mall
owner has a large market share reflecting market
power created by the merger. Conversely, if one
ignores the ways in which mall owners can com-
pete to attract customers directly or indirectly
through low rents to some stores, one could find
market power when in fact there is none. My
sense is that this problem of using the right price will make market definition in
two-sided markets more difficult than in the typical case and will therefore fur-
ther limit reliability of market definition and market shares.

VIII. Conclusion
Market definition is a crude though sometimes useful tool for identifying market
power. The ambiguity in what analysts mean by market power (price above mar-
ginal cost, or excess profits) cannot be resolved by market share. When being
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46 Notice that the product is malls, not individual retail stores. If one does mistakenly focus on rent to
only a particular type of retail store, one must recognize the two-sided nature of the market in which
feedback effects occur in other retail stores in the mall. An increase in the percent of sales charged as
rent to the bookstore could lead to higher book prices and fewer customers to the bookstore and,
thereby, to all other stores in the mall. The fall in mall customers leads to a decline in sales in other
retail stores and a decline in rents from these stores. Failure to understand this feedback effect could
lead one to overestimate the profitability to the mall owner of raising rents to the bookstore and,
thereby, lead one to define markets too narrowly and overestimate market power.

Notice that this type of feedback effect can also arise in one-sided markets, when a firm sells
complementary products. The price increase in one product will adversely affect sales of the other, and
that effect will temper the profitability of a price increase in the initial product.
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used to analyze a merger or Section 2 case, it is not just the level of market share,
but also the changes in market shares that are relevant to calculate whether any
increase in market power occurs. Despite this, in Section 2 cases courts often use
market definition to figure out whether market power exists, a question that we
have shown can be especially problematic to answer by using market definition.
In Section 2 cases, the full antitrust analysis is difficult because any increase in
market power typically has to be weighed against any benefits of the alleged bad
act. The procedure for defining a market in a merger case or Section 2 case can
be rigorously described, but the information required to implement the proce-
dure is typically unavailable. Few analysts (or courts) follow the rigorous proce-
dure in either merger or Section 2 cases. Instead, most markets are defined with
some guidance from theory and some qualitative knowledge. Econometric stud-
ies using market definition may be helpful both in testing various definitions and
in understanding the economic consequences of either the merger or the bad act. 

My view is that the definition of a market and the use of market shares and
changes in market shares are at best crude first steps to begin an analysis. I would
use them to eliminate frivolous antitrust cases when shares are low, but would use
them cautiously for anything else. Their usefulness in Section 2 cases is especial-
ly weak. Despite their limitations, when they can be used to eliminate frivolous
antitrust cases, that use can contribute enormous value to society.

Market Definition: Use and Abuse
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Like a new ma�a clan in the formative Facebook

game Mob Wars

(http://www.facebook.com/apps/application.php?

id=8743457343), the social gaming industry has

carved out its territory, �exed its muscles, earned

respect and laid out a map of the turf it will

conquer.

The second annual Social Gaming Summit (http://www.socialgamingsummit2009.com/) in San

Francisco showcased the growing maturity and diversity of the social gaming landscape. One of

the bright spots of the recession-pounded Silicon Valley economy, social gaming has seen rapid

growth in users, revenues, employee hiring and the creation of a true ecosystem. With more

than 500 people attending the summit, the turnout was better than expected and much higher

than last year’s event. It reminded us of something out of 1999, when Internet startups were

growing at an accelerated rate, or 2007, when venture capitalists were still pumping money

into all sorts of consumer-facing “Web 2.0” startups.

Of course, it would be a mistake to get overly excited about a relatively small segment of the

tech economy, which, by itself, is still only a sliver of the $50 billion worldwide video game

industry. There is no need to set it up for failure with bubble-like expectations. Indeed, a

variety of sources tell us there are a lot of chief executives of other casual game companies

who will likely lose their jobs this year because they can’t live up to the promises they made to

investors upon raising money in 2007 and 2008. We notably haven’t heard that about social

gaming companies. The fact that they use connections between friends on social networks to

drive engagement has emerged as the new, key factor in their success.

The summit showed that what is happening in social games is real. There are sustainable,

pro�table businesses being created on a variety of social platforms, which include Facebook,

MySpace, Hi5, Friendster and casual portals on the web. Video game veterans have jumped

from their jobs at big companies to join the social gaming startups.

GAMES (http://venturebeat.com/category/games)

In recession, social gaming comes of age
BY DEAN TAKAHASHI AND ERIC ELDON JUNE 24, 2009 3:03 PM
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And it is remarkable how fast the growth

has been. Zynga was founded in January,

2007, and launched its Facebook poker

game in July of that year. Two years later,

the company has 13 million poker

players and more than 50 million active

monthly users across all of its games. It is

making money — it doesn’t disclose

exact revenues, but we’ve heard it could

make more than $50 million this year (http://digital.venturebeat.com/2009/04/21/zynga-

becomes-largest-facebook-app-developer-and-heres-some-more-about-its-revenue/) (others

have heard (http://www.techcrunch.com/2009/04/29/zynga-pushing-nine-�gures-in-revenues-

thanks-to-micro-transactions/) it could be more than twice that). Zynga has 300 employees in

four studios, 50 contractors and it has 80 or 90 open positions. On Facebook, there are more

than 30 games with more than a million users, according to Justin Smith of Inside Facebook.

“All of the big [gaming] companies are making social games now,” said Gareth Davis, program

manager for games at Facebook. “A year ago, it wasn’t even on their radar.”

Zynga is now part of the social gaming establishment and it has fended o⊤� challengers such as

Electronic Arts, which is losing some of its talent to the social gaming industry. Zynga and rivals

such as Social Gaming Network are expanding into iPhone games. Indeed, SGN has become

one of the largest iPhone developers (http://venturebeat.com/2009/05/21/sgn-aims-for-cross-

platform-social-gaming-domination/) since it began focusing on the platform last year. That

market is growing fast as well and it has some elements of social gaming’s virality, but it isn’t

yet as pro�table as Facebook games, said Mark Pincus (pictured far right), chief executive of

Zynga. One of the big reasons is that Facebook’s 200-million strong social network enables the

viral distribution of games on a scale that the iPhone just can’t match yet. While there are at

least 14,000 games on Facebook, according to Smith, and 56,000 games on the iPhone, it’s far

easier to discover Facebook games through friend recommendations.

It is this reality — that you’re playing games with your own friends in real life — that makes

social gaming so powerfully addictive,

Pincus said. Those friends spread the

word. That is how Play�sh was able to get

�ve million users for its Restaurant City

game in just �ve weeks. Play�sh was able
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to do that even though it doesn’t use

arti�cial, spam-like means to spread its

games fast

(http://venturebeat.com/2009/06/07/play

�sh-sees-competitive-edge-in-quality-

cross-platform-games/).

Yet some social game companies choose

to do that. Playdom and Zynga, for

example, spend money on ads to acquire

new users as they make up for users who

become inactive. Facebook has clamped

down on the worst cases where games

automatically spammed invitations to an

entire friends list over the last several years. So the resulting viral spread of games is more

genuine and thus more sustainable. But buying customers has almost become a standard

practice, since so many �ckle customers move on quickly to try the dozens of new choices they

have every day. If anything, social gaming has proven to be one of the most brutal competitive

markets in commercial history.

Survival of the óttest 

But companies are carving out niches with clever strategies. SGN has begun to cross promote

its games and link its Facebook and iPhone titles (http://venturebeat.com/2009/05/21/sgn-

aims-for-cross-platform-social-gaming-domination/). Playdom escaped the �erce competition

by moving to MySpace before larger competitors on Facebook. It now has eight of the top 25

games on the former site. 

Hi5’s game strategy (http://venturebeat.com/2009/01/22/hi5s-virtual-entertainment-plans-

could-hit-a-virtual-jackpot/) includes making it easy for strangers to play each. It recognizes that

people don’t always want to play with their real names. Andrew Sheppard, executive producer

of games at Hi5, said that when he’s playing a ma�a game, he doesn’t want to whack a

Facebook rival whose picture shows she’s a mother of twins.

While small teams can make social games, by no means are they easy to build. It’s still hard for

developers to raise money. And not only do they have to get the game right, they also have to

get the “viralness” right. That is, they have to build the mechanic that will help the game

spread, said John Pleasants (pictured above, center), the former chief operating o�cer of
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Electronics who last week became the CEO of Playdom

(http://games.venturebeat.com/2009/06/18/playdom-nabs-ea-executive-social-gaming-

growing-up-fast/). Pincus of Zynga said that his company invested $2 million in developing the

role-playing game Guild of Heroes. But it shelved the game after it found that it didn’t have the

right viral features. Companies have to be nimble in social games because iteration happens

extremely fast. Social game developers create prototypes within days or weeks. They test them

and then quickly revise them to match what users want. Pleasants said that the Playdom team

responded to requests from players of Sorority Life

(http://www.facebook.com/apps/application.php?id=8630423715); for example, the mostly

female gamers wanted to drive cars in the game. The engineers created the cars, and in a short

time, Playdom sold about $100,000 worth of pink Volkswagens. Console game makers can’t

move nearly as fast, partly because they don’t have direct connections with their customers,

nor do they have the company DNA to iterate so quickly.

As the popularity of Sorority Life suggests, social gamers aren’t the same as the players of

console games. Much like the customers for the Nintendo Wii, many of the social gamers are

from new demographics for gaming: women, older players, and people who don’t identify

themselves as gamers. Social games are thus expanding the video game market, even as other

sectors contract in the recession. This audience is so di⊤�erent and the games are so new that

the top video game companies can’t completely dominate the market. 

This means that social gaming is a

relatively level playing �eld. Slashkey

(http://slashkey.com/), an unknown

developer, shook up the ranks of top

games on Facebook when it launched

Farm Town, a farm game which now has

more than 9.5 million players. With hits

this big, indie developers can usually quit

their day jobs and move on to become

full-time developers. That’s because

developers are able to make a living with

Facebook games through a variety of business models.

Business models that work
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O⊤�erpal and Super Rewards extend special o⊤�ers to players, where advertisers pay good

money to the game company if its users are willing to �ll out a survey or apply for a new credit

card. Some of those o⊤�ers have been slammed as spam-like or exploitive, but the o⊤�er

companies say they’re working on a variety of ways to make the o⊤�ers truly useful by screening

out the bad user-ad matches. The mechanism of advertising o⊤�ers is here to stay as a part of

the business landscape, as long as it is not overly abused through serving aggressive

advertising.Other ways to make money include selling virtual goods, such as clothing for

characters or more powerful weapons, through micro-transactions, where it maybe costs a

quarter in real money to buy something. The quarters add up over time. Adam Caplan, chief

executive of Super Rewards, said he knew of one gamer who spent $30,000 on virtual goods in

two di⊤�erent games. Anu Shukla, chief executive of O⊤�erpal, says that as many as 30 percent

to 40 percent of the players of role-playing games will bite on o⊤�ers, which can result in huge

payday for the developers who spend all of those extra hours developing the complex games.

Ads or product placements are other ways to monetize games. Developers like the guys behind

Farm Town thus have a choice among models and can focus on the one that suits them best.

Pincus said he welcomed the arrival of Farm Town

(http://www.facebook.com/apps/application.php?id=56748925791) because it draws new

players into the market. Jeremy Liew, a partner at Lightspeed Venture Partners, noted — to the

audience’s great amusement — that Zynga welcomed Farm Town with its own knock-o⊤� game,

FarmVille, which launched Monday (http://www.allfacebook.com/2009/06/zynga-farmville/).

FarmVille started spreading among Zynga employees last Friday; it had built up to more than

500,000 users as of Monday. That was the best launch of a game that Zynga ever had, Pincus

said. But the ease with which Zynga cloned the Slashkey game points to a problem in the

market: copycats. It’s so easy to iterate on games in a matter of weeks that no hit title lives

without competition for a long time. This keeps the competition brutal, and it means that

everyone has to crank out large numbers of titles if they want to avoid being overrun by this

week’s hot game. The copycat problem is starting to escalate, as evidenced by a lawsuit

between Zynga and Playdom in the mob game market.

That’s why there is widespread admiration for Play�sh, a 100-person company that has more

than 30 million players on Facebook (../2009/06/07/play�sh-sees-competitive-edge-in-quality-

cross-platform-games/). Sebastian DeHalleux, chief operating o�cer of Play�sh (pictured

above, left), says the company has focused on making high-quality original games that aren’t so

easily copied. Its seven games have all been long-running hits on Facebook, a record that is

unmatched. And that’s why the company, founded in October, 2007, has been able to raise $21
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million in venture capital. De Halleux says that long-term success comes from creating games

where the users are there because they are deeply engaged, not because they fell for some

gimmick.

Another big problem is that the developers never know when Facebook will change its

interface and terms of service for developers. Some have seen their tra�c killed as the

unexpected design changes go into e⊤�ect. But Davis at Facebook said that the company is

doing what it can to encourage the spread of games on its platform.

Davis thinks that Facebook Connect, the technology that lets developers embed Facebook

identities in non-Facebook sites, will help spread social gaming far and wide this year.

Microsoft, Sony and Nintendo have all embraced the technology to some degree

(http://games.venturebeat.com/2009/06/01/facebook-coming-to-xbox-live-as-microsoft-beefs-

up-other-entertainment-on-xbox-360/). That means the consoles will go social and it will

eventually be possible to play the same game across multiple social game platforms — the

realization of a possibility that had us intrigued two years ago, before the platform had even

fully launched. At some point, the silos of the social game industry will all be connected by

some kind of common tissue.

Some wags think that ultimately all games will be social. That’s a little too breathless for us to

endorse. But you can expect to see old-line video game veterans leave their cherished console

games and join the Young Turks in social games for a long time to come.

Eric Eldon contributed to this article
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109

112:01:44 under the subheading "Features and Functionality" require 

212:01:49 social games on Facebook's canvas platform to use 

312:01:54 Facebook credits as the exclusive payment method?

412:01:57      A   It requires all games on canvas pages to use 

512:02:01 Facebook credits as their sole and exclusive payment 

612:02:04 methods for all virtual goods and currencies.

712:02:09      Q   And is that consistent with your earlier 

812:02:10 testimony that there came a point in time in 2011 when 

912:02:13 Facebook required game developers to use Facebook credits 

1012:02:16 as the exclusive payment method for social games?

1112:02:19      A   Yes.  

1212:02:22      Q   And does paragraph 10 require social game 

1312:02:29 developers to use Facebook credit -- Facebook credit 

1412:02:33 offers -- credits offers for ad offers that they offer to 

1512:02:40 users in exchange for virtual currency?

1612:02:44      A   Well, kind of.  It's very -- you have to parse 

1712:02:49 out the language.  So in the initial it says third 

1812:02:54 parties must be powered by credits, integrating credits 

1912:02:58 offers.  

2012:03:03          But then it says you may not reward users in 

2112:03:06 exchange for third-party downloads or for passive 

2212:03:11 actions.  So it's a fairly complicated paragraph.  

2312:03:17      Q   All the sentences after the first sentence are 

2412:03:19 examples helping to illustrate the first sentence; is 

2512:03:22 that right?

110

112:03:24      A   Yes.  So the first sentence is "Applications may 

212:03:27 reward users with virtual currency or virtual goods in 

312:03:31 exchange for user actions that do not involve third 

412:03:34 parties, but rewards for user actions that involve third 

512:03:37 parties must be powered by Facebook credits by 

612:03:40 integrating Facebook credits offers."  

712:03:41          And then there's a set of examples of what you 

812:03:43 can and cannot do.  

912:03:45      Q   With respect to the language "rewards for user 

1012:03:50 actions that involve third parties must be powered by 

1112:03:53 Facebook credits by integrating Facebook credits offers," 

1212:03:59 did you understand that Facebook was requiring social 

1312:04:02 game developers to use Facebook credits for advertising 

1412:04:06 offers?  

1512:04:09      A   It's not how I would read it.  It doesn't say 

1612:04:11 advertising offers anywhere, actually.  So it says -- I 

1712:04:16 don't see where it -- 

1812:04:16      Q   Sorry.  

1912:04:17      A   I don't see advertising offers anywhere in here.

2012:04:19      Q   Did you understand by that provision that 

2112:04:21 Facebook was requiring social game developers to use 

2212:04:25 Facebook credits for offers?  

2312:04:28      A   Yes.  

2412:04:28      Q   And did -- are you familiar with a company 

2512:04:30 called TrialPay?

111

112:04:31      A   I am.

212:04:32      Q   Did TrialPay provide Facebook credits for offers 

312:04:39 on behalf of Facebook?  

412:04:42      A   On behalf -- yes.  Not on behalf of Facebook.  

512:04:45 It was an approved partner in the Face- -- so best way to 

612:04:49 look at this is Facebook has a payment system in which 

712:04:54 some parts of it we do directly and some parts of it we 

812:04:58 use third parties.  

912:05:00          So for premium SMS payments, for example, we use 

1012:05:06 Boku and Zong as those third-party partners.  For offers 

1112:05:12 at the time, we used TrialPay.  For alternative payments, 

1212:05:16 we use someone else.  And it continues to evolve.  So 

1312:05:19 it's not on behalf of us, but it is an approved provider 

1412:05:24 to make offers due to the massive PR and quality control 

1512:05:30 issues we had had in the previous year.  

1612:05:33      Q   So Facebook required game developers to use 

1712:05:36 Facebook's payment system?

1812:05:39      A   Yes.

1912:05:39      Q   And within that system, in terms of the 

2012:05:42 companies that were providing the payment methods, 

2112:05:45 sometimes those companies were third parties, like PayPal 

2212:05:49 or American Express or TrialPay; is that right?

2312:05:53      A   Yes.  And that list continues to evolve every 

2412:05:56 month to this day today.  We added a new payment provider 

2512:06:00 last week.  So it's a very fluid situation depending on 

112

112:06:05 the status of the industry, how good partners are, 

212:06:08 complaints we get, those types of things.  

312:06:10      Q   And does TrialPay still provide offers?

412:06:14      A   I believe so.

512:06:29      Q   Do you know whether there's an agreement between 

612:06:31 TrialPay and Facebook, like a -- like a contract?  

712:06:37      A   I don't know specifically, but I assume there 

812:06:40 is, as they are a third-party payment partner, just as 

912:06:42 other partnerships we have.  

1012:06:45      Q   Have you ever reviewed any of the contracts 

1112:06:47 between Facebook and TrialPay, assuming there are any?  

1212:06:55      A   I don't know because it wasn't my area.  I 

1312:06:57 wasn't managing payments at the time, so no.  

1412:07:00      Q   Are you, in your current role, familiar with the 

1512:07:03 terms of any agreements between Facebook and TrialPay?  

1612:07:07      A   No.  Offers was insignificant at the time and 

1712:07:12 became meaningless, and so offers are just not a 

1812:07:15 priority.  It was 2 or 3 percent of revenue in 2011, give 

1912:07:19 or take, and they've continued down to close to zero.  So 

2012:07:22 it's not important.  

2112:07:24      Q   2 or 3 percent of revenue for Facebook?

2212:07:26      A   For games.  

2312:07:27      Q   But for Facebook with respect to games?  

2412:07:30      A   For games payments revenue.  It's tiny.  

2512:07:34      Q   Okay.  So you're saying with respect to payments 
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313:48:12      MR. TERUYA:  Okay.  Why don't we take a five-minute 

413:48:14 break.  

513:48:14      MR. BARNETT:  Okay.  

613:48:15      MR. TERUYA:  Let's go off the record.

713:48:16      THE VIDEOGRAPHER:  We're going off the record.  The 

813:48:17 time is 1:47 p.m.

913:54:31              (Recess taken:  1:47 until 1:58 p.m.)

1013:58:20      THE VIDEOGRAPHER:  We are back on the record.  The 

1113:58:21 time is 1:58 p.m.  This marks the beginning of media 

1213:58:26 number 3.  

1313:58:27 BY MR. TERUYA:
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1           DECLARATION UNDER PENALTY OF PERJURY

2

3      I, Sean Ryan, do hereby certify under penalty of 

4 perjury that I have reviewed the foregoing transcript of 

5 my deposition taken September 9, 2016; that I have made 

6 such corrections as appear noted herein in ink; that my 

7 testimony as contained herein, as corrected, is true and 

8 correct.

9

10      DATED this___________day of ____________________,

11 2016, at ___________________________________, California.

12

13

14

15

16                         _______________________________

17                                    Sean Ryan

18

19

20

21

22

23

24

25

282

1                          ERRATA SHEET

2  Printed Name _______________________________   Date ______

3  Signature ____________________________________

4  Page/Line      Correction                 Reason

5 _______    __________________   ___________________________

6 _______    __________________   ___________________________

7 _______    __________________   ___________________________

8 _______    __________________   ___________________________

9 _______    __________________   ___________________________

10 _______    __________________   ___________________________

11 _______    __________________   ___________________________

12 _______    __________________   ___________________________

13 _______    __________________   ___________________________

14 _______    __________________   ___________________________

15 _______    __________________   ___________________________

16 _______    __________________   ___________________________

17 _______    __________________   ___________________________

18 _______    __________________   ___________________________

19 _______    __________________   ___________________________

20 _______    __________________   ___________________________

21 _______    __________________   ___________________________

22 _______    __________________   ___________________________

23 _______    __________________   ___________________________

24 _______    __________________   ___________________________

25 _______    __________________   ___________________________

283

1                  REPORTER'S CERTIFICATION

2  

3       I, Tracy L. Perry, Certified Shorthand Reporter in 

4  and for the State of California, do hereby certify:

5  

6       That the foregoing witness was by me duly sworn; 

7  that the deposition was then taken before me at the time 

8  and place herein set forth; that the testimony and 

9  proceedings were reported stenographically by me and 

10  later transcribed into typewriting under my direction; 

11  that the foregoing is a true record of the testimony and 

12  proceedings taken at that time.

13  

14       IN WITNESS WHEREOF, I have subscribed my name on 

15  this date: September 21, 2016.

16  

17  

18  

19  

20                      ___________________________________

21                          Tracy L. Perry, CSR No. 9577

22       

23  

24  

25  

Case 1:14-cv-01525-LPS   Document 314-1   Filed 03/09/17   Page 199 of 199 PageID #: 15238


	111
	112
	113
	114
	115
	116
	117
	118
	119
	120
	121
	122
	123
	124



