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I. INTRODUCTION 

Dr. Carlton opines that it would be impossible for Facebook’s actions to harm 

competition (or to lead to an increase in market power) because the alleged “tying” arrangement 

applied only to consumers on the Facebook Platform. In its brief, Facebook ignores the 

applicable cases, which expressly reject such a conclusion. Instead, Facebook engages in 

distraction about various issues that do not change the conclusion that Dr. Carlton’s opinions are 

contrary to law.   

First, Facebook argues that the per se rule does not apply to Social Ranger’s tying claim, 

which ignores binding Third Circuit precedent. Second, Facebook asserts that Dr. Carlton’s 

opinions about harm to competition could be considered under a per se claim. That is legally 

incorrect, and still ignores the fact that Dr. Carlton’s opinions on competition are contrary to law. 

Third, Facebook argues that Dr. Carlton’s opinions are “relevant” to Social Ranger’s 

monopolization and rule-of-reason tying claims. However, the issue is not whether Dr. Carlton’s 

opinions are “relevant,” but whether they are unreliable and contrary to law.  They are. As such, 

they would confuse the jury and infect the trial with opinions at odds with the applicable law. 

Finally, Dr. Carlton’s opinions must also be excluded because they are indifferent to the effect of 

Facebook’s conduct on consumers. Again, Facebook does not address this fundamental flaw.1 

II. ARGUMENT 

A. Dr. Carlton’s Opinions About Facebook’s Tying Arrangement Are Contrary 
to Law, and Facebook Does Not Argue Otherwise. 

As discussed in Social Ranger’s Motion to Preclude Dennis W. Carlton from Providing 

 
1   The “facts” described in Facebook’s Statement of Facts do not bear on whether Dr. Carlton’s 
opinions are admissible. They do not address the issue of whether Dr. Carlton’s methodology for 
determining harm to competition and market power is contrary to law. Instead, they rehash 
factual disputes that are fully addressed in the parties’ summary judgment briefing. 
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Testimony That is Contrary to Law (“Mot.”), Dr. Carlton’s opinion that a monopolist in a first 

market cannot harm competition by tying the first product to a second product when the products 

are used together is inconsistent with numerous decisions including International Business 

Machines Corp. v. United States,2 International Salt Co. v. United States,3 and Eastman Kodak 

Co. v. Image Technical Services, Inc.4 Mot. at 7-12.  

Facebook’s response to the central issue in Social Ranger’s motion is utter silence. It 

makes no attempt to distinguish these cases on the relevant issues.5 Nor does it attempt to defend 

Dr. Carlton’s opinions in relation to these cases. Dr. Carlton’s opinions that a monopolist’s tying 

of a first product to a second product cannot harm competition and that there can be “no effect on 

competition regardless of market definition,” Mot. at 2, 7, cannot be reconciled with clear 

Supreme Court authority. Facebook’s silence on these points is deafening.   

B. Dr. Carlton’s Opinions Are Contrary to the Per Se Rule Applicable to Social 
Ranger’s Tying Claim. 

1. The Per Se Rule Governs 

Rather than defend Dr. Carlton’s opinions, Facebook instead argues that Court should do 

away with the per se standard that the Third Circuit has stated it “must apply” to tying 

 
2   298 U.S. 131 (1936). 
3   332 U.S. 392 (1947). 
4   504 U.S. 451 (1992). 
5   Facebook points out that Illinois Tool Works Inc. v. Independent Ink, Inc., 547 U.S. 28 (2006) 
abrogated International Salt’s presumption that a patent confers market power. Facebook’s 
Opposition to Social Ranger’s Motion to Preclude Dennis W. Carlton from Providing Testimony 
That is Contrary to Law (“Opp’n”), at 8 n.11. This is a non-sequitur and not relevant to the 
motion. As explained in its opening brief, Social Ranger relies on International Salt and IBM 
because they found unlawful tying arrangements where the defendant only required the use of its 
tied product with its own tying product. Mot. at 8-10.  Dr. Carlton’s opinion that it is impossible 
for Facebook’s actions to have harmed competition is directly contrary to this authority. Id. 
Illinois Tool Works did not alter these holdings. As a factual matter, IBM also did not rely on the 
presumption announced in International Salt, but rather addressed whether a non-patented 
product could be illegally tied to a patented product.   
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arrangements. Town Sound & Custom Tops, Inc. v. Chrysler Motors Corp., 959 F.2d 468, 478 

(3d Cir. 1992) (en banc). This is both irrelevant to the motion and wrong.   

Since Town Sound, no court in the Third Circuit has deprived a plaintiff of the 

opportunity to prove per se liability. Yet, Facebook essentially argues that this Court should 

adopt the D.C. Circuit’s opinion in United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 

2001) contrary to the unqualified statement in Town Sound that the Third Circuit would apply the 

per se rule to tying claims, “unless and until the Supreme Court decides to do away with it.” 

Town Sound, 959 F.2d at 478 (emphasis added).6  

Further, Facebook ignores the actual holding of Town Sound and instead focuses on dicta 

that the court declined to adopt due to the fact that “a majority of the Supreme Court has been 

steadfast thus far in its refusal to jettison either the traditional ‘per se’ nomenclature or the 

traditional formulation of the test.” Id. at 478. By mischaracterizing Town Sound for the 

proposition that its holding “recognized that the per se rule does not apply in all circumstances,” 

Opp’n at 5 n. 6, and that some courts “decline to apply the per se rule where the foreclosure of 

the market is minimal,” Opp’n at 10, Facebook is ignoring that Town Sound applied the per se 

standard notwithstanding any of those alleged qualifications. Similarly, by specifically citing 

 
6   Even if that were not the case, the court in Microsoft did “not have the confidence to speak to 
facts outside the record” and declared that it had “no present basis for finding the per se rule 
inapplicable to software markets generally.” 253 F.3d at 95. The court continued: “Nor should 
we be interpreted as setting a precedent for switching to the rule of reason every time a court 
identifies an efficiency justification for a tying arrangement.” Id. Microsoft deviated from the per 
se standard because the determination of whether there were two separate products was a “poor 
fit” under the facts of that case. 253 F.3d at 85, 90-91. Here, Facebook has neither disputed that 
social game networks and virtual currency services are separate products nor contended that they 
cannot efficiently be provided separately. Social Ranger’s Opposition to Facebook’s Motion for 
Summary Judgment (“Summ. J. Opp’n”), at 23 n. 16; D.I. 272 Ex. 20, ¶ 201; Decl. of David 
Elihu in Support of Plaintiff's Reply to Defendant’s Opposition to Plaintiff’s Motion to Preclude 
Facebook, Inc.’s Expert Dennis W. Carlton from Providing Testimony at Trial that is Contrary to 
Law (“Elihu Decl.”) (filed herewith), Ex. A, at 162:21-163:17.  
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United States v. Jerrold Electronics Corp., 187 F. Supp. 545 (E.D. Pa. 1960), aff’d, 365 U.S. 567 

(1961), a district court opinion preceding Jefferson Parish Hospital District No. 2 v. Hyde, 466 

U.S. 2 (1984), and then applying the per se rule anyway, the Town Sound court did not endorse 

any deviations from the per se rule. Town Sound, 959 F.2d at 477-78.  

2. If the Per Se Rule Applies, then Dr. Carlton’s Opinions Are Legally 
Irrelevant.  

If the per se rule applies, then Dr. Carlton’s opinions about there being no possible harm 

to competition are irrelevant. The elements required to establish a per se tying claim in the Third 

Circuit are clear. A plaintiff who shows the existence of a tie between two separate products, a 

substantial effect on interstate commerce, and that “the seller possesses market power in the 

tying product market,” has shown an illegal tying arrangement, and need not show “further proof 

of anticompetitive effect.” Id. at 477. Facebook’s arguments in opposition each fall flat. 

First, Facebook refers to Dr. Carlton’s argument that Android and iOS ought to be 

included in the relevant market. Opp’n at 8. This misses the point. Social Ranger seeks to 

preclude Dr. Carlton from offering those opinions that are contrary to the law. Thus, the issue is 

not that Dr. Carlton criticizes the market definition analysis of Social Ranger’s expert (without 

offering his own), but rather that Dr. Carlton opines that market definition and market power do 

not matter at all for his affirmative opinions. Ex. A, at 277:7-10, 298:2-4; Ex. B ¶¶ 61, 62, 67. 

Second, Facebook argues that Dr. Carlton’s improper opinions about harm to competition 

are relevant because courts must conduct a factual inquiry to determine whether to apply the test 

explicated in Town Sound. To the contrary, Brokerage Concepts, Inc. v. U.S. Healthcare, Inc., 

140 F.3d 494 (1998), selectively cited by Facebook, confirms that “[w]here [the three] elements 

are shown, the defendant’s tying practices are condemned without further proof of anti-

competitive effect.” Id. at 513 (emphasis added); see also Town Sound, 959 F.2d at 477 (same). 

Case 1:14-cv-01525-LPS   Document 304   Filed 02/22/17   Page 8 of 15 PageID #: 13029



- 5 - 

Facebook cites no law for the remarkable proposition that courts, when deciding whether to 

apply per se or rule of reason, must consider whether the alleged anticompetitive conduct was 

“[]likely to, [or] in fact did . . ., harm competition in any relevant market.” Opp’n at 9. In fact, 

such a requirement has been explicitly rejected. Town Sound, 959 F.2d at 477 (“[I]f the 

defendant is found to have market power [in the tying product market], the plaintiff is, in theory, 

relieved of proving actual harm to competition.”). To require a showing of harm to competition 

in the tied market in order to determine whether per se applies would swallow the per se 

standard and turn every tying case into a rule-of-reason analysis.7  

Third, Facebook argues that Dr. Carlton’s opinion may be relevant because foreclosure of 

competition in the tied product market, Opp’n at 10, or justifications for the tie, Opp’n at 5,10, 

are relevant under a per se analysis. Regarding foreclosure of competition in the tied market, all 

that is required under the per se test is a showing that “a substantial amount of interstate 

commerce is affected,” Town Sound, 959 F.2d at 477, a fact which Facebook does not dispute. 

Summ. J. Opp’n at 23. No additional foreclosure analysis is necessary. Brokerage Concepts, 140 

F.3d at 511 (“[W]here the defendant is found to have appreciable market power in the tying 

market . . . the ability to leverage this power to restrain trade in the tied market is presumed and 

no inquiry need be made into the actual prevailing market conditions in that market.”).  

Similarly, any requirement to inquire into “legitimate business reasons,” Mot. at 5, was 

explicitly rejected by Town Sound. 959 F.2d at 477; see also Allen-Myland, Inc. v. Int’l Bus. 

Machs. Corp., 33 F.3d 194, 201 (3d Cir. 1994) (“If the defendant is found to have sufficient 

7   Facebook’s citation to Justice O’Connor’s concurring opinion in Jefferson Parish provides no 
support to the contrary, given that the majority of the Court explicitly rejected her opinion that 
tying arrangements are “properly analyzed under the rule of reason.” 466 U.S. at 33. Similarly, 
Continental T.V., Inc. v. GTE Sylvania Inc., was decided before Jefferson Parish and concerned 
vertical restrictions, not tying arrangements. 433 U.S. 36, 57-58 (1977). 
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market power in the tying product market, then the tie . . . . is condemned under the per se rule 

[and] . . . judicial inquiry into the actual prevailing market conditions, including possible 

procompetitive justifications for the tie, is deemed unprofitable.”).8 Facebook has not identified 

any reason why Dr. Carlton’s opinions are relevant to Social Ranger’s per se tying claim.   

3. Dr. Carlton’s Misapplication of Governing Law Warrants Exclusion. 

Nor has Facebook shown that Dr. Carlton’s opinions are legally correct. As set forth 

above and in the Motion, they plainly are not. When an expert’s “understanding of the law is 

incorrect,” his opinion is “render[ed] . . . unreliable.” Intellectual Ventures I LLC v. Xilinx, Inc., 

No. 10-1065-LPS, 2014 WL 1814384, at *3 (D. Del. Apr. 14, 2014); see also Mot. at 5-6. 

Facebook attempts to portray Social Ranger’s motion as a disagreement about what the law is. 

That is not accurate. Rather, Dr. Carlton should not be permitted to offer opinions that directly 

contravene controlling legal authority. Facebook’s cited cases do not hold otherwise.   

In AstraZeneca LP v. Tap Pharmaceutical Products, Inc., the court did not hold, as 

Facebook suggests, that whether an opinion is contrary to law “goe[s] to the weight, not the 

admissibility” of an opinion. 444 F. Supp. 2d 278, 289-90 (D. Del. 2006). Rather, the court held 

that the opinion was not contrary to a particular legal rule because it found that the rule did not 

exist. Id. In Southern Track & Pump, Inc. v. Terex Corp., the plaintiff asked its expert to conduct 

a damages analysis based on the assumption that its interpretation of a statute was correct, a 

determination which would ultimately be made by the court on summary judgment. 852 F. Supp. 

 
8   None of the cases Facebook cites provides evidence to the contrary. Northwest Wholesale 
Stationers, Inc. v. Pacific Stationery and Printing Co., 472 U.S. 284 (1985) discusses how courts 
decide which type of arrangements earn per se analysis, but that is irrelevant where tying has 
already been determined to “fall[] into” such a “category of agreements.” Opp’n at 5-6; see 
Allen-Myland, 33 F.3d at 201. Similarly, Grappone, Inc. v. Subaru of New England, Inc., applied 
the per se standard to the tying arrangement at issue, but found the defendant not to have 
sufficient market power in the tying product market. 858 F.2d 792, 797 (1st Cir. 1988).    
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2d 456, 469 (D. Del. 2012). A situation where an expert assumes liability and properly conducts 

a damages analysis, as in Southern Track, is clearly distinguishable from a situation where, as 

here, the expert’s analysis defies established law.  

In short, Dr. Carlton should not be permitted to use this case as a vehicle to advocate for a 

change in the law. Berckeley Inv. Grp., Ltd. v. Colkitt, 455 F.3d 195, 217 (3d Cir. 2006) (“[A]n 

expert witness is prohibited from rendering a legal opinion. . . . Such testimony is prohibited 

because it would usurp the District Court’s pivotal role in explaining the law to the jury.”). 

C. Dr. Carlton’s Opinions Would Also Confuse the Jury in Deciding on Social 
Ranger’s Other Claims 

Facebook argues that even if Dr. Carlton’s opinions contradict the per se rule on tying, 

that he should still be permitted to testify regarding Social Ranger’s claims for monopolization, 

attempted monopolization, and tying under the rule of reason. Opp’n at 4-6.  

Social Ranger is not seeking to preclude Dr. Carlton from testifying altogether, but rather 

to prevent him from giving opinions that are contrary to law. Facebook concedes that the other 

claims “require a showing that Facebook’s challenged conduct is anticompetitive.” Opp’n at 4. 

This proves the point. Dr. Carlton’s radical views on competition, which Facebook does not try 

to defend on the merits, infect Dr. Carlton’s opinions on all of Social Ranger’s claims.   

Dr. Carlton views Facebook’s decision to monopolize the virtual-currency services 

market as a good thing because it helped Facebook make more money. See, e.g., Ex. B ¶¶ 8, 23-

24, 42-43, 48-49, 65. In reaching his conclusion that there was no possible harm to competition, 

Dr. Carlton was indifferent to the elimination of competition, choice, the increase in prices, and 

reduction of quality. See, e.g., Ex. A, at 77:1-6, 110:18-111:2, 114:2-22, 145:24-146:1, 246:12-

247:6, 248:6-10. Critically, Dr. Carlton reached his conclusion without analyzing the pertinent 

markets. Ex. B ¶¶ 61, 62, 67; Ex. A, at 277:7-10, 298:2-4. This is contrary to law. Mot. at 6-11.   
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The cases cited by Facebook about the admissibility of Dr. Carlton’s opinions have 

nothing to do with these issues. Opp’n at 6, 10. All they say is that an opinion that is irrelevant 

for one issue can be relevant to others. However, they do not concern an expert who offers an 

opinion contradicting the law.9   

D. Dr. Carlton’s Opinions are Indifferent to the Effect of Facebook’s Conduct 
on Consumers and Thus Must be Excluded 

Facebook is also silent on whether Dr. Carlton actually considered the impact of 

Facebook’s conduct from the perspective of consumers. Instead of addressing that issue, 

Facebook attempts to create a series of red herrings. Opp’n at 13-14.   

First, Facebook alleges that there could not have been a harm to competition resulting 

from the fact that “developers were paying a higher price for a service they were previously 

getting for free.” Opp’n at 11. Facebook’s illegal conduct was not so limited. In addition to 

raising the price paid by developers in a second, unrelated product, Facebook’s tying 

arrangement also destroyed competition in the virtual-currency services market, decreased 

choice, and reduced quality. Facebook’s citation to Brantley v. NBC Universal, Inc.10 and 

NYNEX Corp. v. Discon, Inc.11 are therefore inapposite. Opp’n at 11. 

9   In Children’s Medical Center of Dallas v. Columbia Hospital at Medical City Dallas 
Subsidiary, L.P., a trademark case, the court held that an expert’s testimony about a lack of 
consumer confusion outside the relevant market could be relevant to the trademark’s strength 
and whether it was generic. No. 3-04-CV-2436-BD, 2006 WL 616000, at *4 (N.D. Tex. Mar. 10, 
2006). While the plaintiff argued that this opinion was premised on the expert’s experience 
outside the relevant market and should therefore be excluded, the court concluded that the 
testimony might be relevant to those other issues. Id. In Greatbatch Ltd. v. AVX Corp., a patent 
case, this Court held that an expert opinion which rebutted some of the defendant’s obviousness 
arguments was not rendered inadmissible because it did not address every obviousness argument. 
No. 13-723-LPS, 2015 WL 9171042, at *2 (D. Del. Dec. 11, 2015).  
10   675 F.3d 1192 (9th Cir. 2012).  
11   525 U.S. 128 (1998). 
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In Brantley, plaintiffs sued a number of cable operators for requiring that they purchase 

television channels as a bundle. In affirming dismissal of plaintiff’s claims, the Ninth Circuit 

listed the types of “standard-issue threats to competition” that were lacking in the plaintiff’s case: 

The complaint does not allege that Programmers’ practice of 
selling “must-have” and low-demand channels in packages 
excludes other sellers of low-demand channels from the market, or 
that this practice raises barriers to entry into the programming 
market. Nor do the plaintiffs allege that the tying arrangement here 
causes consumers to forego the purchase of substitutes for the tied 
product. Nothing in the complaint indicates that the arrangement 
between the Programmers and Distributors forces Distributors or 
consumers to forego the purchase of alternative low-demand 
channels. Indeed, Plaintiffs disavow any intent to allege that the 
practices engaged in by Programmers and Distributors foreclosed 
rivals from entering or participating in the upstream or downstream 
markets. 

Brantley, 675 F.3d at 1201 (footnotes and citations omitted). All of these “standard-issue threats 

to competition”—exclusion and foreclosure of the market to competitors, reduction in choice to 

consumers—are present here, and were ignored by Dr. Carlton. Similarly, NYNEX was a case 

where a company switched from one supplier to another, with no elimination of competition. 525 

U.S. at 137. 

Second, Facebook argues that Dr. Carlton looked at the impact of Facebook’s conduct on 

users. In doing so, Facebook is trying to obscure the pertinent question before the Court in this 

motion: whether, in the first instance, Dr. Carlton was required to focus on developers (as 

opposed to Facebook’s pocketbook) in evaluating the impact of Facebook’s conduct on the 

competitive process. Whether one, under a rule-of-reason balancing analysis, thereafter looks at 

other effects of Facebook’s conduct, such as on users, is a separate question. Regardless, Dr. 

Carlton did not balance any such impact on users with the impact of Facebook’s conduct on 

competition in the virtual-currency services market.  Ex. A, at 144:21-146:1. 
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Third, in an attempt to justify Dr. Carlton’s indifference to consumers, Facebook explains 

that there is a “live debate” among academics on whether consumers should be the pertinent 

focus of the antitrust laws. Opp’n at 13. Whether academics debate this issue is irrelevant. The 

pertinent question is whether the law required Dr. Carlton to ignore that academic debate, 

provide an opinion consistent with the law, and focus on consumers (developers), not producers 

(Facebook). The answer to that is yes.   

The only two cases cited by Facebook on this point—Weyerhaeuser Co. v. Ross-Simmons 

Hardwood Lumber Co., Inc.12 and Knevelbaard Dairies v. Kraft Foods, Inc.13—further support 

Social Ranger’s position. Opp’n at 13.  Both cases involved monopsonistic behavior, a situation 

where a group of buyers exercise market power, such as through predatory bidding (as opposed 

to predatory pricing). Weyerhaeuser, 549 U.S. at 321 (“Monopsony power is market power on 

the buy side of the market. . . . As such, a monopsony is to the buy side of the market what a 

monopoly is to the sell side and is sometimes colloquially called a ‘buyer’s monopoly.’”). In the 

rare instance where the buyer is the one accused of anti-competitive behavior, the antitrust laws 

of course switch the focus to the impact on the affected party—the seller. Id. at 321-22 (noting 

that monopsony is “the ‘mirror image’ of monopoly” and that “[m]onopoly and monopsony are 

symmetrical distortions of competition from an economic standpoint” (quotations omitted)). 

Those cases do not, as Facebook suggests, allow Dr. Carlton to turn a blind eye to developers 

and excuse Facebook’s conduct because it helped Facebook’s bottom line. 

III. CONCLUSION 

For the foregoing reasons, Social Ranger respectfully requests that the Court exclude Dr. 

Carlton’s opinions that are contrary to law as described herein and in the moving papers.   
 
12   549 U.S. 312 (2007).  
13   232 F.3d 979 (9th Cir. 2000). 
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