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INTRODUCTION 

Adrian Crook provides consulting services to game developers, primarily on mobile 

platforms. Although Mr. Crook does not have any experience working with a platform operator, 

he intends to offer broad testimony about the strategic choices platform operators consider in 

regulating spam, regulating advertising, and implementing payment systems. Similarly, although 

Mr. Crook has no experience or expertise with Facebook’s efforts to regulate spam in 2009–2010 

or Myspace’s efforts to regulate advertising, he intends to offer factual testimony about those 

events based on evidence which the jury could readily interpret for itself. Mr. Crook also intends 

to opine about the supposed “declining effectiveness of incentivized ads” although his report 

analyzes mobile ads and he lacks relevant experience with such ads on Facebook.com. Finally, 

Mr. Crook intends to offer opinions—including the primary opinion stated in his report—based 

on the contents of Table 1 in his report, despite not understanding how its parameters were 

selected or whether different parameters would affect his opinions. 

The Court should preclude Mr. Crook from offering this testimony. 

ARGUMENT 

A. Mr. Crook’s general experience as a developer and user on a few platforms does not 
provide him with sufficiently specialized knowledge to testify about “strategic choices 
platforms must make.” 

Social Ranger’s motion asked the Court to preclude Mr. Crook from opining about “the 

strategic choices platform operators must make” because he is unqualified to do so. (See D.I. 246 

(“Mot.”) at 2.) Facebook’s response largely addresses a separate issue—whether Mr. Crook is 

qualified to opine about how platform policies affect developers and users. (See D.I. 262 

(“Opp.”) at 3, 6, 7 & n.4.) Even assuming that Mr. Crook has at least some experience relating to 
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the effect of policies on developers and users, that fact is not relevant to the issue raised in Social 

Ranger’s brief. 

What is relevant is that Mr. Crook has no experience consulting platform operators on 

strategic decisions. (D.I. 247, Ex. B at 297:3–9.) Facebook relies on Mr. Crook’s part-time 

consulting to Panasonic as it sought to develop a handheld game player. (See id. at 85:23–86:13.) 

That device never launched and thus never had any actual users or developers whose interests 

needed alleged balancing. (Id. at 86:14–25; Declaration of Derek Linke, dated February 15, 2017 

(“Linke Decl.”) ¶ 3, Ex. A at 87:1–3.)  

Beyond that, his opinions about platforms are based entirely on “working with them, in 

general” as a developer. (D.I. 247, Ex. B at 214:10–15.) Yet he has no experience as a developer 

on any of the social-game networks that formerly competed with Facebook—like Myspace, hi5, 

or Bebo. (Id. at 84:3–13.) He also lacks experience with most of the platforms he discusses in his 

report. (See id. at 84:21–24, 85:8–22, 286:1–2; Linke Decl. ¶ 3, Ex. A at 273:11–19.)  

In lieu of actual experience, Facebook contends that Mr. Crook’s opinions about platform 

operators’ decision-making should be admitted because he attends “dozens of industry 

conferences and regularly hears platform representatives discuss their products, policies, and 

strategic considerations.” (Opp. at 6.) The only platform operator whose concerns Mr. Crook 

claims he heard at conferences is Apple. (Linke Decl. ¶ 3, Ex. A at 289:3–16, 290:5–9.) Yet he 

could not identify a single conference where Apple discussed strategic considerations. (Id. at 

289:24–290:3.) Attending a conference does not make someone an expert. 

Facebook’s reliance on Holbrook v. Lykes Brothers S.S. Co., 80 F.3d 777 (3d Cir. 1995) is 

misplaced. In Holbrook, the district court excluded a physician’s proposed expert testimony about 
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a pathology report because he was unqualified since he has not a pathologist. 80 F.3d at 781–82. 

The Third Circuit reversed, holding that because the physician’s practice involved routinely 

reviewing pathology reports, his testimony was not outside the scope of his expertise despite not 

having a formal specialization. Id.  

Here, unlike the uncredentialed yet experienced doctor in Holbrook, Mr. Crook has no basis 

for the opinions at issue. He is unqualified to opine about platform operators’ strategic choices—

not because he lacks necessary credentials but—because his general experience as a game 

producer and game-design consultant does not qualify him to testify on this more specific topic. 

See Calhoun v. Yamaha Motor Corp., U.S.A., 350 F.3d 316, 322 (3d Cir. 2003) (“[M]ore specific 

knowledge is required to support more specific opinions.”). Indeed, he conceded that he does 

not even “pretend to know what [platform operators] think.” (D.I. 247, Ex. B at 214:10–15.) 

Since Mr. Crook would be outside his area of expertise if permitted to testify about strategic 

choices made by platform operators, his testimony should be excluded. 

B. Mr. Crook’s opinions relating to platform operators’ incentives, motives, or concerns 
lie outside the bounds of permissible expert testimony. 

Facebook argues that when considered in context, Mr. Crook’s statements “do not suggest 

any intent to offer an opinion or motive or state of mind of a platform.” (Opp. at 7.) But context 

confirms those statements are directed at describing platform operators’ state of mind. For 

example, the Crook Report’s “Summary of Opinions” states that Mr. Crook intends to opine 

about the choices platform owners must make “to balance the interests of both users and 

developers, so as not to lose them to other platforms.” (D.I. 247, Ex. A at ¶ 16.) This is the 

context for the disputed opinions in Section VII which discuss at length what platform operators 

considered, recognized, were concerned with, or were motivated by when making decisions in 
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regulating spam, advertisement, and user–developer transactions. (See, e.g., id. § VII, ¶¶ 111, 115, 

120, 122, 136–138, 140, 141.) While Mr. Crook’s experience may qualify him to opine regarding 

the impact of these decisions and policies on users and developers, the Court should exclude 

testimony about platform operators’ intent, motive, or state of mind.  

This intended testimony is particularly troubling since it is a naked attempt by Facebook to 

have Mr. Crook testify about Facebook’s motivations for the challenged conduct and policies at 

issue in this case. (See id. ¶¶ 115, 121, 122, 140, 141, 146, 147.) Expert witnesses are not even 

permitted to testify about evidence by which state of mind may be inferred. Oxford Gene Tech. 

Ltd. v. Mergen Ltd., 345 F. Supp. 2d 431, 443 (D. Del. 2004); see also In Re Rosuvastatin Calcium 

Patent Litig., No. CIV. 07-359-JJF-LPS, 2009 WL 4800702, at *8–9 (D. Del. Dec. 11, 2009), 

report and recommendation adopted, No. CIV.A 07-805-JJF, 2010 WL 661599 (D. Del. Feb. 19, 

2010) (excluding expert testimony about circumstantial evidence relating to party’s intent). 

Here, although multiple portions of Section VII purport to pertain to “platforms” in general, 

they are actually only about Facebook. (See, e.g., Crook Report ¶¶ 112–115 (“regulating spam”), 

¶¶ 116–123 (“rising concern over advertising scams and platform responses”).) 

The Court should preclude Mr. Crook from offering expert testimony about what 

Facebook considered, recognized, was concerned with, or was motivated by in implementing 

certain policies, or testimony from which such states of mind may be inferred. See AstraZeneca 

UK Ltd. v. Watson Labs., Inc. (NV), No. 10-915-LPS, 2012 WL 6043266, at *2 (D. Del. Nov. 14, 

2012) (excluding expert testimony about what inventor “knew” and “considered” regarding 

prior-art disclosure). 

Case 1:14-cv-01525-LPS   Document 302   Filed 02/22/17   Page 7 of 15 PageID #: 12975



5 

C. Without specialized knowledge or expertise, Mr. Crook cannot offer factual narratives 
of actions by Facebook and Myspace in the guise of expert testimony. 

Facebook opposes Social Ranger’s request to exclude Mr. Crook’s historical narrative 

about Facebook’s efforts to regulate spam (D.I. 247, Ex. A at ¶¶ 113–115) and MySpace’s failure 

to regulate advertisements (id. ¶¶ 130–134). But contrary to Facebook’s argument, Mr. Crook’s 

testimony is not based on experience “bolster[ed]” by citation to public articles. (Opp. at 4, 12.) 

Rather, he has no experience here whatsoever. These factual narratives couched as opinions are 

based entirely on reading and restating public articles, which does not require an expert. 

In his report, Mr. Crook narrates Facebook’s efforts to regulate spam in 2009 and 2010 and 

the factors supposedly leading to its adoption of certain policies. He exclusively relies on public 

articles to provide the factual narrative. (See D.I. 247, Ex. A at ¶ 115; D.I. 247, Ex. B at 294:5–17, 

295:15–23.) But a lay juror is equally capable of constructing such a narrative by fact witnesses. 

See Taylor v. Evans, No. 96 CIV. 8425 (CSH), 1997 WL 154010, at *2 (S.D.N.Y. Apr. 1, 1997) 

(rejecting expert testimony consisting of a narrative of the case which a lay juror could 

understand without expert’s help). 

Facebook claims that Mr. Crook’s account of Myspace’s experience regulating 

advertisements on its platform “comports with his own experience on MySpace.” (Opp. at 12.) 

But Mr. Crook  has no experience with Myspace’s platform. (D.I. 247, Ex. B at 84:3–6.) Mr. 

Crook’s lack of information about Myspace is underscored by the fact that he does not even know 

whether Myspace allowed developers to use certain third-party services. (Linke Decl. ¶ 3, Ex. A 

at 178:22–179:3.) Mr. Crook’s purported opinions regarding Myspace are nothing more than his 

unqualified, inexperienced interpretation of publicly available documents, and add nothing that 

the jury cannot determine for itself. (D.I. 247, Ex. A at ¶¶ 130–134, nn.220–227.) Facebook’s 
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reliance on Glossip v. Gross, 135 S. Ct. 2726 (2015), is misplaced because there, the challenged 

opinion was based on both the expert’s relevant experience and additional sources. 135 S. Ct. at 

2745. Here, Mr. Crook lacks experience with the efforts of Facebook to regulate spam and of 

Myspace to regulate advertising. 

Finally, Facebook argues that Mr. Crook’s historical narratives about Myspace and 

Facebook should be admitted because they provide “factual context” about related events 

described by Social Ranger’s experts. (Opp. at 16.) But unlike Social Ranger’s industry experts, 

Mr. Crook has no experience or other expertise with the events he describes. 

The Court should exclude the portions of Mr. Crook’s testimony that consist solely of a 

factual narrative of events for which he has no experience or other expertise and thus relies on 

evidence which the jury can assess for itself. See Highland Capital Mgmt., L.P. v. Schneider, 379 F. 

Supp. 2d 461, 468–69 (S.D.N.Y. 2005) (excluding expert’s narrative of events when expert had 

no personal knowledge of facts). Such material should be presented through percipient witnesses 

and documentary evidence. 

D. Mr. Crook’s opinions about the effectiveness of “incentivized ads” should be 
excluded because they do not fit the facts of this case. 

Rule 702’s final requirement is that expert testimony must “fit” the facts of the case. That 

is “the proffered testimony must in fact assist the jury, by providing it with relevant information, 

necessary to a reasoned decision of the case.” Magistrini v. One Hour Martinizing Dry Cleaning, 

180 F. Supp. 2d 584, 595 (D.N.J. 2002) (restating In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 

742–43 (3d Cir. 1994)). Mr. Crook’s opinions about the effectiveness of “incentivized ads” do 

not fit the facts of this case because they are based on ads on mobile platforms rather than ads on 

social-networking game platforms like Facebook.com or Myspace. Those opinions cannot assist 
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the jury and should be excluded. See, e.g., Habecker v. Clark Equip. Co., 36 F.3d 278, 290 (3d Cir. 

1994) (enforcing “fit” requirement to exclude testimony about a simulation with conditions 

differing from those at the time of the accident); Calhoun, 350 F.3d at 324 (restricting testimony 

where qualified expert failed to apply expertise to the facts at hand); Elcock v. Kmart Corp., 233 

F.3d 734, 756 n.13 (3d Cir. 2000) (opinions based on assumptions not in the record cannot be said 

to “assist the trier of fact,” as Rule 702 requires).  

Facebook claims that Mr. Crook’s opinions about incentivized ads relate to the facts of this 

case because Mr. Crook claims they relate to all platforms. But the entire discussion of the 

“declining effectiveness of incentivized ads” in Mr. Crook’s report is based on ads on mobile 

platforms alone, as confirmed by Mr. Crook during his deposition. (D.I. 247, Ex. B at 301:15–18, 

302:7–303:14, 303:18–309:14, 310:19–312:1, 312:17–315:13; see also D.I. 247, Ex. A at ¶¶ 125–128.) 

In fact, Mr. Crook does not even have experience with third-party offer walls on Facebook.com. 

(See D.I. 247, Ex. B at 189:7–24.) Yet Mr. Crook does not offer any reason as to why his analysis 

of incentivized ads on mobile platforms would apply to Facebook.com. He simply assumes 

without comment or explanation that they would. 

While Mr. Crook also references his experience working with developers, he lacks 

experience with the quality of incentivized ads on the Facebook Platform. Facebook insists that 

Mr. Crook’s opinion is based on his work with developers, citing two paragraphs from his report 

stating that Mr. Crook cannot remember recommending an offer wall to one of his clients in the 

“last several years.” (D.I. 247, Ex. A at ¶¶ 61, 128.) But Mr. Crook’s recent work with 

developers (over the “last several years”) is not relevant here because, with a single exception in 

early 2016, he has not consulted on a game on Facebook.com for years. (See Linke Decl. ¶ 3, 
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Ex. A at 70:8–71:12.) Hence, his generalized opinions about the effectiveness of incentivized ads 

are not relevant to the issues in this case. See Calhoun, 350 F.3d at 323–24 (excluding generally 

knowledgeable expert’s opinion for failure to acquaint himself with specific knowledge necessary 

to render that opinion).  

Facebook does not attempt to distinguish the Third Circuit’s rulings in Calhoun or Elcock 

despite Social Ranger’s reliance on both in its opening brief. Instead, Facebook cites three 

district-court decisions, none of which pertain here. In Reach Music Publishing, Inc. v. Warner 

Chappell Music, Inc., 988 F. Supp. 2d 395, 404 (S.D.N.Y. 2013) the court excluded portions of the 

challenged testimony as irrelevant, just as Social Ranger urges here. And both Tuman v. Genesis 

Associates, 935 F. Supp. 1375, 1385 (E.D. Pa. 1996) and McMunn v. Babcock & Wilcox Power 

Generation Group, Inc., No. 2:10CV143, 2014 WL 814878, at *9 (W.D. Pa. Feb. 27, 2014), analyze 

reliability, rather than fit. This Court should follow the Third Circuit’s relevant guidance in 

Calhoun and Elcock and exclude Mr. Crook’s opinions about incentivized ads. 

E. Mr. Crook’s opinions based on the contents of Table 1 are unreliable because he lacks 
knowledge as to the methodology used to create Table 1. 

Facebook argues the Court should excuse Mr. Crook’s inability to identify, describe, or 

discuss how the data set for Table 1 was selected because, per Facebook’s ipse dixit, “[e]xperts on 

both sides have considered this list, and all reached the same conclusion—it is reliable.” (Opp. at 

4.) Facebook is incorrect—Social Ranger’s expert never conceded the reliability of Table 1, only 

that Dr. Carlton’s math was correct. (Linke Decl. ¶ 4, Ex. B at 180:11–12.) 

While Facebook asserts that Mr. Crook’s analysis was limited to determining “whether the 

games that appeared on [Table 1] (regardless of how they got there) were distributed on other 

platforms,” his opinions go well beyond that. (Opp. at 10.) For example, relying on the 20 games 
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identified by Dr. Carlton in Table 1, Mr. Crook opines that the “vast majority of successful 

games available on Facebook are available on these other platforms” and have “the same types of 

monetization features[] and the same types of social functionality as found on Facebook.com.” 

(D.I. 247, Ex. A at ¶ 32.) And that conclusion is the central basis for Mr. Crook’s primary 

opinion that it is “incorrect to characterize either the games or the developers who create [those] 

games on Facebook as distinct from those using mobile platforms.” (Id. ¶ 11.) 

More importantly, Facebook does not respond to Social Ranger’s concerns about Table 1. 

The problem is not that Mr. Crook worked with or relied on another expert in compiling Table 1. 

The problem is that he relied blindly on others’ work to reach sweeping conclusions. The 

unreliability of conclusions that “flow from the slenderest of analytical threads…whose source is 

both unknown to, and untested by, [the expert giving the opinion]” is precisely the problem 

identified by the District Court in ZF Meritor LLC v. Eaton Corp., 646 F. Supp. 2d 663, 668 (D. 

Del. 2009), aff’d, 696 F.3d 254 [hereinafter ZF Meritor I]. 

Like the excluded expert in ZF Meritor I, Mr. Crook did not inquire into how the list of 

games in Table 1 was compiled or why the underlying data was reliable. 646 F. Supp. 2d at 666–

67. Mr. Crook repeatedly testified the information “was supplied to us by Dennis Carlton” and

was unsure whether he ever sought additional data (D.I. 247, Ex. B at 143:14–144:7.) At 

deposition, Mr. Crook was asked why Table 1 was limited in time to 2015–2016 even though 

Facebook first offered Credits in 2009 and excluded competitors in 2011. Mr. Crook said simply: 

“We’ve analyzed them based on what we were asked to analyze. So I don’t have an opinion on 

that.” (Id. at 145:22–146:4.) And, later, “I’m not in a position to say whether [considering other 

years] would be helpful or not. We filled out this report based on the time period we were given.” 
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(Id. at 146:1–19.) Facebook’s opposition fails to point to any evidence that Mr. Crook ever tried 

to confirm the data he was given prior to basing an opinion on it.  

Contrary to Facebook’s contention, Mr. Crook’s knowledge gap could not have been cured 

by cross-examining Dr. Carlton about the methodology behind Table 1. Dr. Carlton’s opinion of 

his own work product is irrelevant. What matters is whether Mr. Crook had a reliable basis for his 

opinions, including whether he knew whether and why it would be appropriate to evaluate only a 

one-year period in rendering his opinions. See ZF Meritor, LLC v. Eaton Corp., 696 F.3d 252, 292 

(3d Cir. 2012) [hereinafter ZF Meritor II]. Mr. Crook only discussed Table 1 with Dr. Carlton 

during a single phone call of which he could not recall any specifics. (See D.I. 247, Ex. B at 44:2–

15, Linke Decl. ¶ 3, Ex. A at 45:25–47:5.) And Facebook refused to produce Mr. Crook’s notes 

from that phone call because, apparently, he did not rely on them in forming his opinions. (D.I. 247, 

Ex. B at 44:22–45:24.)  

There is no evidence that Mr. Crook ever examined the underlying data he was given by 

Dr. Carlton before he relied on it in forming his opinions. It is precisely this lack of inquiry that 

the Third Circuit called out in confirming the exclusion of the expert in ZF Meritor II, 696 F.3d at 

292. As the court explained, while an expert might sometimes rely on the estimates of others, to do 

so, “the expert must explain why he relied on such estimates and must demonstrate why he 

believed the estimates were reliable.” Id. (emphasis added). Mr. Crook cannot meet that 

standard and his reliance on Table 1 and any opinions that flow from it must be excluded.  

CONCLUSION 

The Court should grant Social Ranger’s motion to exclude expert testimony by Mr. Crook. 
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