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BACKGROUND AND PURPOSE 

 

In connection with the lawsuit entitled Verisign, Inc. v. XYZ.COM, LLC, et al., Verisign 

has submitted the Expert Report of Dr. Michael Mazis (the Mazis Report).  The Mazis 

Report concerns a survey that Dr. Mazis conducted in which respondents were shown 

and asked about a blog post by Daniel Negari on his ceo.xyz blog (“.xyz, the most used 

new gLTD-– Boooooooom!”).  The blog post states that 447,544 .xyz domain names have 

been registered.  Verisign alleges that the blog post is misleading because it does not 

disclose that most of these domain names have been given away for free and that only 

about 70,000 were purchased.  Specifically, Dr. Mazis states that the objective of the 

survey was to test whether or not such individuals “understood that the vast majority 

of domain names within the .xyz registry were given away for free and were not 

purchased by domain name registrants.” (Mazis Report, ¶ 1).  Dr. Mazis opines based 

on his survey that the blog is misleading “because it fails to inform readers about the 

number of .xyz domain names that were actually purchased.”  (Mazis Report ¶ 8). 

 

Newman DuWors, LLP, counsel for Defendants, retained me to review and provide my 

opinions regarding the Mazis Survey and Report.  As discussed in detail below, I have 

no objection to Dr. Mazis’ conclusion that the blog does not inform readers about the 

number of .xyz domain names that were actually purchased.  No survey was needed to 

reach this conclusion.  It is simply a fact that the blog does not inform readers of the 

number of domain names that were purchased or that most were given away.  

However, based on the reasons below, the Mazis Survey provides no indication that the 

blog is misleading: 

(1) The Mazis Survey merely shows that the blog does not inform readers of the 

number of domain names that were purchased or that most domain names 

were given away for free.  This, however, is a useless finding, as this is 

already completely evident without a survey.  The problem with the Mazis 

Survey is that it does nothing to support the conclusion that the failure to 

disclose such information actually misleads respondents in any way.  There is 
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a critical difference between respondents not receiving certain information 

and respondents being misled to form incorrect beliefs.  The survey does 

nothing to show the latter. 

(2) In fact, the data provides no indication at all of deception.  Throughout all of 

the open-ended responses in the Test Group, there is virtually no indication 

that any respondent mistakenly believed that there were 447,544 domain 

names purchased.  To the contrary, virtually all of the answers referring to 

the number of domain names or the “most” new domain names refer to 

“registrations” or “registrants,” not “purchases” or “purchasers.”  

Accordingly, there is no support for the conclusion that the statement about 

the number of domain names misleads respondents into forming a false belief 

about the number of domain names purchased. 

(3) In the absence of any open-ended Test Group answers suggesting deception, 

Dr. Mazis points responses from respondents in a Control Group. The 

Control Group was shown an altered version of the post. Specifically, Dr. 

Mazis added large amounts of material to the post indicating that most 

domain names were given away and that only about 70,000 were purchased. 

Respondents then mentioned these same facts in responses.  But this Control 

result is of no value at all.  The Control result merely shows that adding 

specific details will inform readers of those details, not that the failure to 

provide those details misled readers. 

(4) The only place in the entire survey where respondents even technically 

answered that the post communicates the number of domain names that have 

been “purchased” comes in the final closed-ended question.  But this has no 

reliability because it was highly leading and had no control to account for the 

strong tendency of the question to generate the response desired by Verisign 

regardless of whether the actual post is misleading. 

(5) While the issue of the Control Group is largely irrelevant given that the Test 

Group actually contains no evidence of deception to begin with, it is also 

worth noting that the altered version of the blog shown to the Control Group 
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was highly flawed and inappropriate.  A proper control alters the test 

stimulus just enough to remove any misleading tendency but otherwise keeps 

the content and meaning of the advertising constant.  The re-written blog post 

that Dr. Mazis showed to the Control Group unnecessarily contained 

significant amounts of additional material that repeatedly emphasized how 

few domain names were purchased and essentially changed the entire theme 

of the post to emphasize that .xyz is giving domain names away and hopes 

people will use them.  Such a Control shows nothing but that adding a lot of 

additional content and information will cause readers to comment on that 

content and information. 

(6) It is also worth noting that the survey did nothing at all to assess whether the 

information about the number of domain names registered or any possible 

mistaken belief that this equates to the number purchased would have any 

impact on consumers’ likelihood of purchasing a .xyz domain name. 

(7) Finally, while the issue of the survey universe is largely irrelevant given the 

survey’s failure to show any deception in the first place, it is worth noting 

that the survey universe was questionable because there were no screening 

questions to determine that respondents would read or rely on a personal 

blog of an interested party if considering purchasing a domain name. There 

were also no screening questions to determine if respondents had purchased 

or were even aware of the .xyz gTLD, and no information to validate the 

demographic breakdown of respondents (including the use of 58% female 

respondents and predominantly older respondents). 

 

For these reasons, Dr. Mazis’ opinion that the blog post does not communicate the 

number of domain names that were purchased may be valid--but his opinion that 

consumers are misled by the blog post is entirely unsupported and is not the product of 

reliable principles and methods reliably applied to the facts at hand. 
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In the course of preparing this report, I reviewed the following materials: (1) Mazis 

Report and Appendices; (2) Complaint; (3) Motion to Dismiss; (4) Verisign Opposition 

to Motion to Dismiss; (5) Defendants’ Reply on Motion to Dismiss; (6) Expert Reports of 

Mark Berenblut, Andrew Simpson, and Lauren Kindler; (7) website nic.xyz; (8) website 

https://ceo.xyz; (9) Mazis Deposition transcript.  I am being compensated for my work 

in connection with this matter at my ordinary rate of $625/hr. 

 

QUALIFICATIONS 

 

I am Senior Vice President at ORC International, a market research firm.  I have 

personally designed, supervised, and implemented nearly 800 consumer surveys 

concerning consumer perception, opinion, and behavior.  Over 200 of these surveys 

have concerned consumer perception of advertising.  I have personally designed 

numerous studies that have been admitted as evidence in legal proceedings and I have 

been accepted as an expert in survey research on numerous occasions by U.S. District 

Courts, the Trademark Trial and Appeal Board, the FTC, the FCC, and the National 

Advertising Division of the Council of Better Business Bureaus (NAD). 

 

I have frequently spoken at major intellectual property and legal conferences on the 

topic of how to design and conduct surveys that meet legal evidentiary standards for 

reliability, including conferences held by the International Trademark Association 

(INTA), American Intellectual Property Law Association, Practicing Law Institute, 

Managing Intellectual Property, Promotions Marketing Association, Association of 

National Advertisers, American Conference Institute, and various bar organizations.  I 

have published articles regarding surveys in journals published by the International 

Trademark Association (The Trademark Reporter) and The Practical Law Company, 

and in connection with various conferences. 
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In addition to my survey research experience, I hold bachelors and masters degrees in 

mathematics and a J.D. from Harvard Law School.  Additional biographical material, 

including lists of testimony and publications, is provided in Appendix A.   
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SUMMARY OVERVIEW OF MAZIS SURVEY 

 

The following is an abbreviated summary of the Mazis Survey.  Additional detail is 

contained in the Mazis Report and in the Opinions section below. 

 

The Mazis Survey was an online survey among individuals who purchased a domain 

name in the past two years or expect to purchase one in the next two years. 

 

Respondents in the Test Group were shown and asked about a ceo.xyz blog post by 

Daniel Negari (“.xyz, the most used new gLTD – Boooooooom!”). The post states that 

447,544 .xyz domain names had been registered as of August 20, 2014, the date of 

publication. 

 

Respondents in a Control Group were shown and asked about an altered version of the 

blog post.  This control version was changed in the following ways:1 

 

The title of the post was changed from “.xyz, the most used new gTLD – 

Boooooooom!” to “.xyz gives away domain names for free – Boooooooom!” 

A new statement was added as the very first line of the post stating: “You 

may be one of the domain owners who now have a free .xyz domain and do 

not even know it!” 

The first statement in the section on Registration Numbers that “.xyz has 

received the most registrations of all new gTLDs” was altered to remove the 

fact that the number of registrations was 447,544. 

1 Mazis Report, Exhibit D, page 2. 
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The following statements were added below the first statement in the section 

on Registration Numbers:

 
The following statements were added to the Active website statistics section: 

 
 

Respondents from both groups were asked the following initial open-ended questions 

about the blog they were shown (either the actual post or the altered one provided by 

Mazis):2 

 

What message or messages, if any, did the blog post mainly communicate to you 

about .xyz?  

 

What other messages, if any, did the blog post communicate to you about .xyz?”  

 

Respondents were then shown a single statement from the blog. 

 

Test cell participants saw:3   

2 Mazis Report ¶ 24 
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1. Registration numbers  
.xyz has received the most registrations of all new gTLDs with 447,544 domains 
registered.  

 

Control cell participants saw:  

 

2. Active website statistics  
We have actually sold approximately 70,000 domain names with .xyz extensions! 

 

Respondents were asked:4 

 

What does this section of the blog post communicate to you? 

 

Virtually no respondents in the Test Group gave any answer indicating a mistaken 

belief that 447,544 .xyz domain names were purchased to any of the questions up to this 

point in the survey.  Dr. Mazis highlights the fact that no respondents answered that 

only 70,000 were purchased or that most were given away, whereas some Control 

Group respondents did mention these facts. 

 

Respondents were then asked:5 

Does or doesn’t this section of the blog post communicate something about the 
number of .xyz domain names that have been purchased?  

  

80% of Test Group respondents answered affirmatively and 92% of Control Group 

respondents answered affirmatively.  Dr. Mazis does not subtract the Control Group 

result or do anything else to account for noise in this question. 

 

Finally, those who answered affirmatively were asked:6 

3 Mazis Report ¶ 25 
4 Mazis Report ¶ 25 
5 Mazis Report ¶ 26 
6 Mazis Report ¶ 26 
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What does the blog post communicate about the number of .xyz domains that 

have been purchased? 

 

Dr. Mazis highlights the fact that the majority of Test Group respondents selected the 

number visible in the statement shown to the Test Group (about 450,000) and the 

majority of Control Group respondents selected the number visible in the statement 

shown to the Control Group (about 70,000).   

 

Based on the survey, Dr. Mazis concludes that “purchasers and prospective purchasers 

of personal and small business domain names in the test cell were unaware that most 

.xyz domain names were given away and not purchased.”  (Mazis Report, para 38). 
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OPINIONS REGARDING MAZIS SURVEY 

 

I. The Mazis Survey fails to address the issue of whether consumers are 

misled by the blog 

 

In order to properly understand what the Mazis Survey did and did not measure, it is 

critical to distinguish between two very different concepts: (1) whether or not certain 

statistics or information are communicated in an advertisement; and (2) whether or not 

the absence of such information misleads the reader.  There are countless pieces of data 

and information that advertisers do not mention in their advertising and that 

consumers could not possibly discern from the advertising.  This does not mean that 

consumers are misled by the absence of certain details in such advertising.  For a survey 

to indicate evidence of deception, it is not enough to simply show that the 

advertisement fails to inform respondents of certain data or information.  The survey 

must show that the failure to convey the data or information results in readers forming 

a misleading understanding of the advertisement. 

 

For instance, the key communication at issue in this case is that 447,544 .xyz domain 

names have been registered.  It is one thing to point out that this post does not convey 

how many domain names were purchased or that most were given away.  It is another 

thing entirely to prove that the failure to convey this information results in consumers 

being misled, such as by causing a mistaken belief that 447,544 .xyz domain names have 

been purchased.  It is worth highlighting this key distinction.  The failure to 

communicate the number of registrations that were purchased versus the number that 

were given away is not the same thing as misleading respondents into believing that all 

the registered domain names were purchased.  The former is the absence of information 

concerning the number of purchases/giveaways.  The latter is a misleading implication 

that the number of registrations can also be understood to be the number of purchases. 
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Put another way, evidence that a reader cannot tell from the blog that most of the 

domain names were given away and cannot tell that 70,000 were purchased does not 

show that they are misled.  What would show that a reader is misled is if they actually 

formed an inaccurate impression from the post, such as believing that 447, 544 domain 

names were purchased.  

 

For the most part, Dr. Mazis himself simply describes the survey as merely testing this 

first theory—whether or not the blog communicates that most of the domain names 

were given away for free and that only about 70,000 were purchased. Unsurprisingly, 

he reaches the uncontroversial conclusion that it does not.  If Dr. Mazis’ opinion were 

limited to these observations, then I would not bother quibbling with anything about 

his survey, as no scientific or specialized knowledge is needed to confirm the obvious 

fact that information that is not mentioned anywhere in a blog post is not conveyed to 

readers of the same. Any lay person could come to the same conclusion just by looking 

at the post—and the conclusion would be just as accurate one based on Dr. Mazis’ 

survey.  

 

However, to the extent that Dr. Mazis is opining that the failure of the blog post to 

report this information results in readers being misled, such an opinion is not supported 

at all by his survey.  This is explained in detail in the following sections. 

 

II. The survey data provides no indication of deception 

 

The clearest way to see what Dr. Mazis’s survey did and did not show is to review the 

responses to the survey questions.  The following sections do so and show how the 

survey lacks any indication that the post misled respondents. 

 

a. Responses to initial open-ended questions 
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The Mazis Survey first asked respondents about the main message and other messages 

communicated by the blog.  Dr. Mazis cites the following as the key results:7 

 

.xyz having been in operation for a relatively short time (25%) 

Non-specific comments about the domain or site activity (25%) 

.xyz being a popular or successful domain name (23%) 

.xyz having more domain name registrants than competing or other new 

domains (21%).  

 

None of these responses indicate that respondents were misled by the blog in any way.  

The first two categories have no relation to the alleged deception.  As far as the third 

category, the idea that .xyz is “popular” or “successful” is far too vague to indicate that 

respondents had formed any false belief based on the post.  General descriptors such as 

“popular” or “successful” can clearly not be assumed to indicate a belief about a 

number of purchases, and therefore do not indicate any deception.  In addition, 12% of 

Control Group respondents also gave this answer, which is not far below the Test 

Group rate of 23%.   

 

The fourth category is a literally truthful message with no indication of any misleading 

component.  Indeed, all of Dr. Mazis’ answer categories that related to the number of 

domain names indicate that respondents mentioned number of registrations or 

registrants, not purchases or purchasers.  Dr. Mazis coded responses as follows: 

 

21% answered that .xyz has more registrants, etc. 

8% answered “how to measure/count number of domain registrants” 

5% answered large number or a lot of registrants 

 

7 Mazis Report ¶ 32 
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Importantly, Dr. Mazis codes zero respondents as having answered that .xyz has the 

most purchased domain names or that 447,544 domains have been purchased, or any 

other allegedly inaccurate message. 

 

My own review of all of the open-ended responses also indicates a virtual complete lack 

of deception.  Out of 303 respondents and 606 total answers to the main messages and 

other messages question, there are zero answers indicating that .xyz has sold 447,544 (or 

any specific number of) domain names or that 447,544 (or any specific number of) 

domain names have been purchased.  All of the answers referring to the 447,544 figure 

accurately refer to registrations or registrants. 

 

There are only two respondents who gave answers that even potentially suggest a belief 

that the blog was referring to the number of domain names sold.  One respondent 

(138004291) answered that .xyz was “outselling” other companies.  A second 

respondent (138006564) answered that .xyz is “available and selling fast,”. But this 

second respondent also stated—as part of the same answer—that “frankly I am too tired 

to make much sense out of it” and answered in the second question “I dont know. too 

tired to retain much,” which undermines the validity of this interview as a meaningful 

review and consideration of the blog post.  It is unclear what in the post made the 

respondents refer to “selling,” and it could have been references to .xyz having more 

active domains than other new top level domains (a statement Verisign does not claim 

is false).  Even if these respondents were counted as misled based on their references to 

“outselling” and “selling,” they would constitute 0.7% of Test Group respondents. In 

other words, the open-ended results to Dr. Mazis’s first questions provide an initial 

indication that at least 99% of consumers were not misled by the post into thinking that 

the domain name registrations are equivalent to domain name purchases. 

  

In the absence of any evidence of deception in the Test Group responses, Dr. Mazis 

points to the fact that no one in the Test Group answered that most of the domain 

names were given away for free and that only about 70,000 were purchased, whereas 

Importantly, Dr. Mazis codes zero respondents as having answered that .xyz has the 

most purchased domain names or that 447,544 domains have been purchased, or any

other allegedly inaccurate message.

 Out of 303 respondents and 606 total answers to the main messages and

other messages question, there are zero answers indicating that .xyz has sold 447,544 (or

any specific number of) domain names or that 447,544 (or any specific number of)

domain names have been purchased.  

Case 1:14-cv-01749-CMH-MSN   Document 299-13   Filed 09/24/15   Page 15 of 42 PageID# 5152



Page  14

57% of Control Group respondents did so.8  As explained above, the fact that adding the 

information that most of the domain names were given away for free and that only 

about 70,000 were purchased succeeds in communicating that same information to 

respondents in the Control Group does not show that the absence of such information 

was misleading.  Regardless of how many Control Group respondents repeated the 

information added into the control version of the post, the fact remains that none of the 

Test Group respondents said anything to indicate they were deceived to begin with.  

Again, the Mazis survey only confirms that the actual post does not communicate that 

most of the domain names were given away for free and that only about 70,000 were 

purchased, whereas his control version of the blog does.  The survey does not, however, 

show the actual post is misleading. 

 

b. Responses to open-ended question about specific sentences 

 

Respondents in the Test Group were next shown the following piece of the blog and 

asked what this section of the blog communicates: 

 

1. Registration numbers  
.xyz has received the most registrations of all new gTLDs with 447,544 domains 
registered.  

 

As with the earlier open-ended questions, there was no evidence in the answers to this 

question of respondents being misled.  Dr. Mazis cites the key responses to the question 

as:9 

.xyz having more registrants than competing new domains (35%)  

.xyz being a popular or successful domain name (18%).  

 

8 Since there was no indication of deception in the Test Group to begin with, there is no need to 
address the flaws in the Control to understand what the Test Group data showed.  Nonetheless, 
flaws in the Control are discussed below.  
9 Mazis Report ¶ 34 
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Again, the second category (popular or successful domain name) is too vague to 

indicate deception, and the 18% Test Group result is not much higher than the 9% rate 

of giving such answers in the Control Group. 

 

More importantly, the first category (more registrants) is literally true—it is my 

understanding that .xyz literally had more registrations than any other new gTLD on 

the day the post was made. Indeed, all of the categories of answers in Dr. Mazis’ coding 

that relate to the number of domains accurately pertain to registrants, not purchasers: 

 

.xyz has more registrants than competing new domains (35%)  

Number of new registrants is in range of 400,000 to 450,000 (14%) 

Large number/a lot of registrants (13%) 

Other number of new registrants (1%) 

 

Dr. Mazis codes zero respondents as having answered that .xyz has the most purchased 

domain names or that 447,544 domains have been purchased, or any other allegedly 

inaccurate message. 

 

Again, my own review of the open-ended answers reveals no meaningful indication of 

deception.  Out of the 303 Test Group respondents who were asked about the specific 

blog post section only one respondent (138003985) gave an answer indicating that the 

blog communicated something about the number of domain names sold:  “They sell a 

lot of domains...approx 447,000.” And this respondent’s answer to the main message 

question raises serious doubt as to whether the respondent was genuinely interested in 

a blog post about domain names or gave meaningful consideration to it: “Some event 

was over two months ago. And then a lot of boring tech jargon.”   

 

In any event, this respondent constitutes only 0.3% of the Test Group.  Even combining 

this respondent with the two respondents who used the term “selling” or “outselling” 

in the earlier questions, less than 1% of respondents gave any answer that possibly refers 
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to the sale or purchase of domain names, as opposed to the registration of domain names. 

The fact that there were 900 verbatim responses to these open-ended questions and 

almost none of them indicate that the actual blog post communicated anything about the 

number of domain names purchased is strong evidence that the blog post was not 

deceptive.  

 

Again, in the absence of Test Group responses suggesting anyone was misled, all Dr. 

Mazis can point to is the fact that 48% of Control Group respondents who were shown a 

statement that 70,000 domain names were sold successfully repeated this detail, 

whereas no Test Group respondents mentioned this.  But this is unsurprising 

considering what Control Group participants were shown:  

 

2. Active website statistics  
We have actually sold approximately 70,000 domain names with .xyz extensions! 

 

And putting aside the flaws in this control for the moment, the result merely shows that 

stating the number of domain names sold will communicate such information to 

consumers.  It does not in any way shows that readers who were not given this statistic 

were misled.  As with the initial open-ends, the only answers relating to the number of 

domain names were accurate answers regarding the number of registrations, with no 

indication that any respondents mistook registrations with purchases.  

 

c. The closed-ended question was leading and lacked a control 

 

The only place in the survey where any Test Group respondents gave an answer that 

related to the number of domain names “purchased” is in response to the following 

closed-ended question: 

 

Does or doesn’t this section of the blog post communicate something about the 

number of .xyz domain names that have been purchased? 
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Exactly 80% of Test Group respondents answered affirmatively.  Dr. Mazis opines that 

this shows that respondents are misled.  This result is entirely unreliable, however, 

because the question is leading and uncontrolled.   

 

One of the most well accepted principles of survey research is that survey questions are 

“not leading.”10  Leading questions do not result in reliable data regarding consumer 

impressions of advertising because the results can reflect ideas suggested by the 

question itself rather than ideas that the consumer formed while viewing the 

advertising.   

 

The Mazis closed-ended question is leading because it explicitly suggests the possibility 

that the blog communicates something about the number of domain names 

“purchased” and merely requires that the respondent answer affirmatively to be 

deemed misled.  Given that respondents were looking at a statement referring to 

“447,544 domains,” asking them whether the blog post communicates something about 

the “number of .xyz domains,” creates a powerful suggestion that the expected answer 

is “yes.”  Even if respondents had properly understood the figure 447,544 to pertain to 

registrations, the question’s explicit focus on the number of domains while showing them 

the number 447,544 may have lead respondents to answer that the post did 

communicate something about the number of domain names even though the question 

asked about the number of purchases.  The survey leads respondents to this answer by 

asking whether there was a communication on the number of domain names (which 

there certainly was) but then adding the word “purchases” to the question so that those 

who answer affirmatively will appear to have endorsed an inaccurate message.  

 

It is straightforward to see why this question is leading when compared to a non-

leading question.  For instance, respondents could have been asked a question such as: 

 

10 Manual For Complex Litigation, Third § 21.493, at 102 (1995). 
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Which of the following does this section of the blog communicate something 

about? 

The number of domain names registered 

The number of domain names purchased 

Both 

Neither 

Don’t know 

 

Such a question would have been fair and non-leading because it provides balanced 

response options that would allow respondents who read the post to select an answer 

choice that reflected their viewpoint. The Mazis question, on the other hand, required 

respondents who were not misled to answer “no” when asked a question that very 

much seems as if it is expecting the respondent to provide the number of domain names 

shown in the statement. 

 

In Dr. Mazis’s deposition, he testifies that this would be a bad question because 

including the word “registered” in the question would likely result in people selecting 

“registered” as the correct answer because the post explicitly refers to registrations.11  

But even this testimony is revealing in that Dr. Mazis seems to be admitting that if 

respondents had been offered an answer choice that reflected an accurate 

understanding of the blog post (e.g., that it discussed registrations), they would have 

picked that choice and not a choice that reflects a mistaken belief (that it conveyed 

information about purchases).  Regardless of what Dr. Mazis thinks of the use of the 

word “registered” in the question, his response entirely fails to acknowledge that the 

question he used in his survey suggested only one substantive interpretation of the post 

– that it communicates something about purchases – and that he could have instead 

11 Mazis Deposition pp. 161-163. 
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offered multiple, balanced choices, at least one of which gave respondents the 

opportunity to indicate they were not misled by the post.12   

 

The results of this question are also valueless because Dr. Mazis used no control at all to 

account for the tendency of the question to induce respondents to answer affirmatively 

–that the blog post did communicate something about the number of domain names 

purchased—even if the blog was not misleading.  Although Dr. Mazis used a Control 

Group (the flaws of which are discussed below), he did not subtract the control result 

for this question from the Test Group.  The purpose of a Control Group is to assess 

what percentage of respondents will give a certain answer even when shown a version 

of the advertising that is agreed to be non-misleading.  This control percentage is then 

typically subtracted from the corresponding Test Group result to arrive at a net result 

that can be reliably attributed to the advertising and cannot be blamed on any survey or 

respondent error.  This is akin to the use of a Placebo Group in a scientific experiment, 

where the result among those who tried the placebo is subtracted from the result among 

those who tried the true product to arrive at a net result that reflects the actual impact of 

the product and not the impact of the test itself.  Without subtracting the control result, 

the result in the Test Group is unreliable because there is no way to know to what 

extent it is caused by the suggestive nature of the question as opposed to genuine 

respondent perception of the post.  Here, if Dr. Mazis had subtracted the control result 

for this question, he would have had a confusion rate of zero.  However, Dr. Mazis did 

nothing at all with the control result to account for any leading tendency of the closed-

ended question.  He simply ignored the control result and reported the test result as 

indicative of confusion.  The test result is arbitrary and of no value without a control to 

assess whether the test result exceeds the baseline tendency of the question to lead 

respondents to give certain answers regardless of whether the blog is misleading.13 

12 For instance, if Dr. Mazis doesn’t like the use of “registered” in the answer choice, the “non-
misled” answer choice could have referred to the “number of domains assigned” or “the 
number of active and inactive domains” or something else besides “purchase.” 
13See Shari Diamond, Reference Guide on Survey Research at 398 (Federal Judicial Center 2011)  
(discussing the use of control groups and explaining the need for the control result to be 
compared to the test result to assess the meaning and reliability of the test result, if any) 
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Given that Dr. Mazis did nothing with the control group to establish that the 80% rate 

of answering that the blog communicates something about the number of purchases has 

any validity, the answers to the subsequent question in which he asks respondents to 

identify the number of domain names purchased is valueless.  Dr. Mazis relies on the 

fact that most Test Group respondents who saw the number 447,544 in the blog 

statement selected the answer “about 450,000” and most Control Group respondents 

who saw the number 70,000 selected the answer “about 70,000.”  This result tells us 

nothing other than the entirely obvious fact that respondents can successfully pick the 

answer choice that shows a number that is closest to the number they are currently 

being shown in the blog post statement.  Of course, once the previous question had 

induced Test Group respondents to answer that the blog communicated something 

about the number of purchases, the answer “about 450,000” was the only legitimate 

answer choice they could select with the number 447,544 appearing in the lone sentence 

they were being asked about.  Accordingly, this result is meaningless because there is 

no way to validate that their answer to the previous, leading question represented a 

genuine belief they formed in response to the post. 

 

In Dr. Mazis’ deposition, he discussed his purported justification for failing to do 

anything to control for the closed-ended question that resulted in 80% of respondents 

selecting the answer that the blog post does communicate something about the number 

of .xyz domain names that have been purchased.14  Dr. Mazis claims that there was no 

need to control for this question because it was merely a “filtering” question that allows 

people to reach what he deems the “ultimate measure of deception” – i.e., the question 

asking them to specify the number of domain names that have been purchased.15  In 

other words, Dr. Mazis claims that it is really only the final rate of selecting the choice 

“about 450,000” as the number of domain names purchased that matters and needs to 

be controlled for.  To realize how baseless this perspective is, it is worth once again 

14 Mazis Deposition Transcript pp. 178-182. 
15 Mazis Deposition Transcript p. 178. 
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considering the exact set of questions that produces the supposed “deception” that Dr. 

Mazis refers to:  

 

Q: Does or doesn’t this section of the blog post communicate something about 
the number of .xyz domain names that have been purchased?  

 

 A: Yes it does. 

 

Q: What does the blog post communicate about the number of .xyz domain 
names that have been purchased?  

 

 A: About 450,000. 

 

It does not take a survey expert, but mere common sense, to see that the supposed 

“deception” is really established in the first question, which Dr. Mazis brushes aside as 

a “filtering” question.  Once a respondent who is literally looking at a single statement 

mentioning “447,544 domains” answers “yes it does” when asked whether or not the 

blog post communicates something about the number of .xyz domain names purchased, 

the fact that this respondent is now going to be deemed “deceived” is established.  This 

is the answer that, if accepted as valid, would show deception, because it appears to 

indicate a false belief that the post does communicate something about the number of 

domain names purchased—even though the post itself only discussed the number of 

domain names registered. The fact that the respondent who is looking at the “447,544 

domains” statement will thereafter select “about 450,000” from the list of numbers in 

the final question tells us nothing about whether they are deceived.  It merely confirms 

that they can read a number and select the answer choice closest to that number.  

Accordingly, the fact that most Test Group respondents selected this answer and most 

Control Group respondents who were looking at a statement that said “70,000” selected 

“about 70,000” is useless information.  A survey was not necessary to tell us that most 

respondents who are asked to recite a number of domain names will recite the only 

number in the only statement shown to them during the question.  The survey was 

needed to determine whether respondents mistakenly thought the reference to a 
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number of domain names registered communicated something about the number of 

domain names purchased in the first place. 

 

As this makes clear, the first of the two questions asking whether or not the blog post 

communicated something about the number of domain names purchased is not 

legitimately characterized as a filter question.  It is the key question of the entire survey 

which, if accepted as valid, establishes the supposed false belief – i.e., that the 

communication relates to the number of purchases.  The suggestion that this question – 

which resulted in 80% of the Test Group answering that the post communicated 

something about the number of domain names purchased – does not need to be 

controlled for is meritless.  To the contrary, this was the only question in the survey that 

produced any apparent suggestion of deception, and therefore the only question that 

needed to be controlled for.  (As Dr. Mazis correctly suggests elsewhere in his 

deposition,16 there is no need for a control for any of the preceding questions since the 

virtual complete absence of deception makes a control unnecessary).  It was, therefore, 

absolutely critical to have a control result that establishes the tendency of the survey to 

lead respondents to report that the blog communicated something about the number of 

domain names purchased, and to subtract such a control result from the test result.  Had 

Dr. Mazis subtracted the control result for this question, he would have had a net rate of 

0%, which would have revealed that this question tells us nothing reliable about 

respondents’ understanding of the post and that there is no point in even reaching a 

follow-up question.  There was no value at all in subtracting the control result for the 

final question asking respondents to specify the number of domain names, as this does 

nothing but control for any potential error in reciting the number in the statement 

sitting on the screen in front of them, which not surprisingly was close to 0%.   

 

Dr. Mazis’ opinion stated in his deposition that the final question, in which respondents 

selected “about 450,000” from a list of numbers, is the key measure of deception in his 

16 Mazis Deposition Transcript pp. 67-68 (explaining that where a Test Group level of confusion 
is very low, there is no need for a control, which could only serve to reduce what is already a 
negligible rate.) 
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survey, perfectly encapsulates what is useless about the survey.  It is ultimately merely 

a test of whether respondents can read back a number shown to them in a statement 

once the survey has led them to report that this number means something other than 

what the statement says – i.e., number of purchases rather than number of registrations.  

Given that when asked an open-ended question about what the statement 

communicates literally only one respondent (out of more than 300) answered that the 

statement about “447,544 domains” referred to the number of domains sold or purchased, 

it is clear that the supposed deception is entirely manufactured by the closed-ended 

question that led respondents to answer that the post does communicate something 

about the number of purchases. As such, Dr. Mazis’s dismissive description of that key 

question as a mere “filter” that did not need a control does not reflect a sound 

application of basic survey research principles and is simply not credible.  

 

III. The control was severely flawed 

 

While the issue of the Control is irrelevant for most of the survey given that there was 

no evidence of confusion in the Test Group answers to control for, it is worth observing 

that the altered version of the blog shown to the Control Group was not a valid 

control.  A proper control alters the advertising only to the extent necessary to avoid the 

allegedly misleading implication, but keeps everything else constant and does not 

radically distort the nature of the advertising.17  This would have been easily 

accomplished in this case by a small alteration to the blog.  Verisign alleges that the 

reference to 447,544 domain names is misleading without disclosing that only 70,000 of 

these were purchased and the rest were given away.  A proper control, therefore, could 

have been created by simply altering the statement with this number to read: 

 

17 Shari Diamond, Reference Guide on Survey Research at 399 (Federal Judicial Center 2011) (“the 
expert should select a stimulus for the control group that shares as many characteristics with 
the experimental stimulus as possible, with the key exception of the characteristic whose 
influence is being assessed.”) 
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.xyz has received the most registrations of all new gTLDs with 447,544 domains 

registered, 70,000 of which were purchased and the rest given away. 

 

This would have made completely clear that 447,544 is not the number of purchases and 

that only 70,000 were purchased. 

 

The Mazis control, on the other hand, radically re-writes the blog in a manner that 

dramatically changes the entire nature and emphasis of the post.  Even though there is 

no reference to the number of domain names registered in the title of the post or at the 

beginning of the post, Dr. Mazis began by changing the title of the post from:  

 

.xyz, the most used new gTLD – Boooooooom!  to  

 

.xyz gives away domain names for free – Boooooooom! 

  

Right off the bat, this improperly shifts the whole focus of the blog to emphasize an 

attempt to alert people that they might have a free domain.  There was no justification 

at all for changing the entire theme of the blog in the very title, as this was completely 

unnecessary to clarify that the number of domain names subsequently mentioned was 

based on registrations, not purchases.   

 

Relatedly, Dr. Mazis added the following statement to the beginning of the control 

version:18 

 

You may be one of the domain owners who now have a free .xyz domain and do 

not even know it!19 

18 Mazis Report, Exhibit D, page 2. 
19 Dr. Mazis testified that he added this line to make the control version of the blog more 
“interesting” to respondents.  Mazis Deposition Transcript p.116.  This is not a valid reason for 
altering the content of the blog and confirms that his methodology for creating the control was 
not in line with accepted practice, which is to alter only the allegedly misleading statement and 
only enough to avoid any potential deception. 
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This addition was similarly improper, as it goes far beyond anything necessary to 

clarify the alleged deception. 

 

Next, Dr. Mazis’ control entirely removed the reference to the number 447, 544 in the 

statement about .xyz receiving the most registrations of new gTLDs: 

 

.xyz has received the most registrations of all new gTLDs. 

 

It was improper to remove the number of domains registered as this is completely 

accurate information that .xyz clearly has the right to convey.  As indicated above, any 

alleged misleading tendency could certainly be cured by adding the statistic about the 

number of domain names sold and that others were given away. 

 

Equally concerning is that Dr. Mazis then unnecessarily added a large segment of 

additional statements that repeatedly emphasize that a large percentage of the domain 

names were given away: 

 

 
This goes far beyond the proper role of a control, which is to make the minimum 

alterations necessary to cure a potential misleading implication.  This seriously alters 

the main point of the post. The actual post seems focused on stirring up positive buzz 

Case 1:14-cv-01749-CMH-MSN   Document 299-13   Filed 09/24/15   Page 27 of 42 PageID# 5164



Page  26

about the momentum .xyz is building. The altered post shown to the Control seems 

focused on getting people who received a free .xyz domain name to realize this and use 

it.  There is no justification for this re-writing of the blog, as one simple clarification that 

70,000 of the 447,544 registrations were purchased and the rest given away would have 

been sufficient.  This is not a reliable method because the introduction of many 

additional statements to the post means that the Control Group is testing the ability of 

additional content to convey certain information, rather than properly testing whether 

the absence of certain information in the actual post is misleading.  

 

 

As indicated earlier, the Control is irrelevant for the open-ended portions of the survey, 

as no Test Group respondents gave answers indicating any mistaken belief about the 

number of domain names purchased and, accordingly, there is nothing to control 

for.  For the closed-ended question, however, the failure of the control is particularly 

devastating.  As explained above, the Test Group result for the closed-ended question is 

entirely unreliable without a corresponding control result that can be subtracted to arrive 

at a net result that can be reliably attributed to what the post communicated rather than 

to the leading nature of the question.  Furthermore, the control was flawed in an even 

more significant way regarding the portion of the altered post that the close-ended 

question asks about.  The following are the statements shown to the test and control 

group for the closed-ended question: 

 

Test Group:   

 

1. Registration numbers  
.xyz has received the most registrations of all new gTLDs with 447,544 domains 
registered.  

 

Control Group: 

 

2. Active website statistics  
We have actually sold approximately 70,000 domain names with .xyz extensions! 
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First of all, these are not even the same section of the post. As explained above, a proper 

control takes the statement being tested and alters it to produce a concededly fair 

version.  What Dr. Mazis showed for the Control Group, on the other hand, comes from 

a different section of the blog post.  The original post made a point of emphasizing that 

“Registrations are only one piece of the puzzle and although it is an important metric – 

it is not the only metric. Utilization and adoption is key.” And then identified three 

measures of utilization: “1. Registration numbers 2. Active website statistics 3. Quality 

of these active websites.” The post then goes on to offer a discussion of all three 

measures. The Test Group was shown a statement from the discussion of registration 

numbers but the Control Group was shown a statement from active website 

statistics.  The result of this is that the control blog does not merely clarify that the 

447,544 figure in the statement shown to the Test Group does not refer to purchases – it 

entirely replaces this number with another number. 

 

This renders the statement that Dr. Mazis showed to the Control Group entirely 

incapable of performing the function of a control for a closed-ended question.  A proper 

control must measure what percentage of respondents will answer affirmatively to the 

closed-ended question even when the statement being tested concededly does not 

communicate the message that the question asked about.  As an example, if 80% of 

respondents answer in a closed-ended question that an ad does communicate a certain 

message, we need to know how what percentage will answer yes to this question even 

when shown an ad that concededly does not communicate that message (the control 

ad).  This latter control result would then be subtracted from the test group result to 

arrive at a "net" that represents the portion of the result that can be attributed to 

genuine communication of the ad as opposed to the leading impact of the question.  For 

instance, if only 30% of respondents in the control group answer in the closed-ended 

question that an ad communicates a certain message, this would tell us that a higher 

80% test group figure cannot be entirely dismissed as the result of a flawed 

question.  The 50% difference between the test and control group must be attributed to 
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the ad.  If, on the other hand, 80% of control group respondents also answer that a 

certain message was communicated, this would show that the 80% test group result is 

entirely the product of a flawed question that will produce this result even if the ad is 

not misleading.  Subtracting the 80% control result yields a 0% rate of deception. 

 

While the survey did contain a Control Group, the control was not properly designed to 

work for this closed-ended question, nor (as explained above) did Dr. Mazis even 

attempt to use it to control for this question. In order to validate that the survey is not 

simply leading respondents to answer that the blog communicates something about the 

number of domain names purchased, the control would need to show respondents a 

version that does not communicate anything about the number of domain names 

purchased to measure how many respondents nevertheless answer that it does due to 

the leading nature of the question.  The Mazis control did not do this at all.  In fact, it 

did the opposite.  The Mazis control emphasized the number of purchases and, 

accordingly, even more respondents (92%) answered that the blog communicated 

something about the number of purchases.  Therefore, the control is useless for the one 

question it was truly needed for-the key closed-ended question.  It is only capable of 

controlling for whether respondents can correctly read back a number in the final 

question.  Presumably Dr. Mazis realizes that his control was not capable of controlling 

for the leading impact of the key question, and this is why he did not actually subtract 

the control result in his analysis.  Regardless, since the survey provided no valid control 

result that could be meaningfully compared to the test result, we are left with a leading 

question that we have no way to control for and no way to affirm the reliability of the 

result. 

 

IV. The survey did nothing to assess materiality 

 

It is also worth noting that even if the actual post had communicated that 447,544 

domain names were purchased (instead of registered) the survey did nothing to assess 

whether this misperception would have any impact on consumers’ likelihood of 

It is also worth noting that even if the actual post had communicated that 447,544

domain names were purchased (instead of registered) the survey did nothing to assess

whether this misperception would have any impact on consumers’ likelihood of 
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purchasing a .xyz domain name.  This is not a flaw in the survey per se, as the survey 

objective concerned perception of the meaning of the blog, not materiality.  I am merely 

observing that it would have been helpful to find out how, if at all, the knowledge that 

only 70,000 of the domain names were purchased might influence a purchaser.  Such 

data in this instance would have been particularly necessary to reach any meaningful 

conclusions given that the 900-plus verbatim answers to open-ended questions about 

the blog contain virtually no indication that respondents took away any false message. 

 

V. Concerns about the survey universe and sample 

 

While I don’t consider these to be major issues given that the data does not support Dr. 

Mazis’ conclusions in the first place, it is worth noting that the survey universe and 

sample are also of questionable validity. 

 

Most importantly, nothing was done to screen for individuals who would consider 

reading a blog post in the context of considering purchase of a domain name.  Blogs are 

a fairly specific form of media and many consumers may not be used to reading blogs 

and would not read one as a potential source of information in making a purchase 

decision.  Accordingly, it may be that many of the respondents are not prospective 

viewers of the allegedly misleading blog and were put through an exercise that is 

somewhat artificial for them.  Interviewing respondents who do not read and consider 

blog posts is unreliable because it could lead to results that do not represent the 

impressions that actual viewers of the blog would form.  Respondents who do not 

typically read and consider blog posts may have little interest in or patience for reading 

the post shown in the survey and may fail to give it the meaningful attention that an 

actual reader of the post might.20 

20 This is evident in the case of some of the verbatim answers referred to earlier, such as the 
respondent who answered that he is “too tired to make much sense out of it” and the 
respondent who referred to the post as containing “boring tech jargon.”  These answers are 
reflective of the lack of meaningful consideration given to the post by respondents who lack the 
interest in or patience for reading a blog post such as the one shown. 

purchasing a .xyz domain name.  
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The composition of the sample also raises questions of whether the pool of respondents 

is representative.  The data indicates that 58% of respondents were female and 44% of 

the survey respondents were age 45 and over.  While I don’t have data on the 

breakdown of domain name purchasers by age and gender, there is at least a question 

as to whether these figures are at all representative given that men run more businesses 

and websites, and that younger individuals may be more apt to read blog posts and 

consider new gTLDs promoted as targeting younger generations.  A sample that does 

not adequately reflect the demographics of readers of the blog post will lead to results 

that cannot be reliably projected to actual readers.  

 

CONCLUSIONS 

 

For the foregoing reasons, it is my opinion that Dr. Mazis’ opinions have no support in 

the survey data.  Moreover the survey itself contains certain methods that are contrary 

to accepted survey research practices—most notably, the complete reliance on leading, 

closed-ended questions without a proper control and, in fact, the complete failure to 

account for the control result in the analysis of the closed-ended question.   

 

Dated: August 1, 2015 
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 (Deposition) 
 
2012 Authors Guild v. Google   USDC Southern District of NY 
 (Deposition) 
 
2012 Clear Choice v. Real Choice  TTAB 
 (Opposition testimony) 
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2011 Borghese v. Perlier et al.   USDC Southern District of NY 
 (Deposition) 
 
2011 My Favorite Company v. Wal-Mart USDC Central District of CA 
 (Deposition) 
 
2011 PepsiCo v. Pirincci    TTAB 
 (Opposition testimony) 
 
2011  GAP Inc. v. G.A.P. Adventures  USDC Southern District of NY 
 (Trial) 
 
2011 Merck Eprova v. Brookstone  USDC Southern District of NY 
 (Deposition and trial) 
 
2011 Wella, Inc. v. Willagirl LLC  USDC Southern District of NY 
 (Deposition) 
 
2011 Bauer Bros. v. Nike    USDC Southern District of CA 
 (Deposition) 
 
2011 Aviva Sports v. Manley   USDC District of Minnesota 
 (Deposition) 
 
2011 American Express v. Black Card LLC USDC Southern District of NY 
 (Deposition) 
 
2011 Gosmile v. Dr. Levine   USDC Southern District of NY 
 (Preliminary Injunction Trial) 
 
 
 
 
Presentations 
 
What Do Consumers Think?  Using Online Surveys to Demonstrate Implied Claims 
(ANA Advertising Law and Public Policy Conference, April 1, 2015)  
 
Cutting Edge Developments in Trademark Surveys (Rocky Mountain Intellectual 
Property & Technology Institute, May 30, 2013) 
 
Using Survey Experts in Trademark Litigation (DRI Intellectual Property Seminar, May 
9, 2013) 
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Surveys in Trademark and Advertising Litigation  (2013 National CLE Conference, 
Snowmass Colorado, January 2013) 
 
Internet Survey Issues (PLI Hot Topics in Advertising Law Conference, March 2012) 
 
Measuring Consumer Confusion Through Online Surveys (2011 Midwest IP Institute) 
(September, 2011) 
 
Online Surveys as Evidence in Trademark Disputes (International Trademark 
Association Annual Conference, May 2011) 
 
Managing Intellectual Property Trademark Roundtable (April 7, 2010) 
 
Recent Trends in Trademark Surveys (Virginia State Bar Intellectual Property 
Conference, October 2009) 
 
Trademark Surveys in US Litigation (presentation for International Trademark 
Association Annual Conference) (May 2009) 
 
How to Conduct Surveys for use in Trademark Disputes (Practicing Law Institute 
Advanced Trademark Law Conference) (May 2009) 
 
Trademark and Advertising Perception Studies for Legal Disputes (Opinion Research 
Corporation Seminar, June 2008) 
 
Understanding Advertising Perception Surveys (Promotions Marketing Association 
Annual Law Conference) (November 2007) 
 
Designing and Implementing Studies to Substantiate Advertising Claims (American 
Conference Institute Claims Substantiation Conference, October 2007) 
 
Surveys in Trademark and False Advertising Disputes (InfoUSA Webinar, June 2007) 
 
Measuring Consumer Perception in False Advertising and Trademark Cases, (multiple 
presentations) (2007) 
 
Potential Errors to Avoid In Designing a Trademark Dilution Survey (American 
Intellectual Property Association paper, April 2007) 
 
Consumer Surveys in Trademark and Advertising Cases (presentation at Promotions 
Marketing Association Annual Law Conference) (December 2006) 
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Use of Survey Research and Expert Testimony in Trademark Litigation, (International 
Trademark Association Annual Conference, May 2006) 
 
Survey Research as Evidence in Trademark/Trade Dress Disputes (multiple 
presentations) (2006) 
 
Using Surveys to Measure Secondary Meaning of Trade Dress, Legal Education 
Seminar, Boston, April 2006 
 
 
Publications/Papers 
 
Cutting Edge Developments in Trademark Surveys (Rocky Mountain Intellectual 
Property & Technology Institute, May 2013) 
 
Hot Topics and Recent Developments in Trademark Surveys (paper for May 2013 DRI 
Intellectual Property Conference) 
 
Surveys in Trademark and Advertising Litigation  (2013 National CLE Conference, 
Snowmass Colorado, January 2013) 
 
Trademark Litigation Online Consumer Surveys (Practical Law Company Intellectual 
Property and Technology, May 2012) 
 
Hot Topics in Advertising Law 2012 (Contributor to Practising Law Institute 
publication) 
 
A Comparative Empirical Analysis of Online Versus Mall and Phone Methodologies for 
Trademark Surveys, 100 TMR 756 (May-June 2010) 
 
Recent Trends in Trademark Surveys (paper for Virginia State Bar Intellectual Property 
conference, October 2009) 
 
Trademark Dilution Revision Act breathes new life into dilution surveys (In Brief PLI 
website, June 2009) 
 
The Mark (Survey Newsletter; three editions 2009) 
 
Hot Topics in Trademark Surveys (paper for Practicing Law Institute Advanced 
Trademark Law Conference) (May 2009) 
 
The Mark (Survey Newsletter, 2008) 
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Trademark and Advertising Survey Report (Summer 2007) 
 
Avoiding Pitfalls in Dilution Surveys under TDRA (AIPLA Spring Conference, Boston, 
May 2007) 
 
 
Commentary 
 
Comment on Hotels.com case (on TTABLOG.COM, July 24, 2009) 
 
Comment on Nextel v. Motorola (on TTABLOG.COM, June 19, 2009) 
 
PLI All-Star Briefing Newsletter, “What does the Trademark Dilution Revision Act 
mean for the future of Dilution Surveys?” (June 2009) 
 
 
 
 
 
Professional Memberships/Affiliations 
 
Council of American Survey Research Organizations 
 
International Trademark Association 
 
National Advertising Division of Council of Better Business Bureaus 
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