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I. INTRODUCTION

Virtual currency service (“VCS”) providers—including Tapjoy, SuperSonic Ads,

Paymentwall, Steam, Apple, Google, and Amazon—have flourished over the last several years.

With the rise of mobile devices and apps, VCS provided to social game developers has grown 

into a multi-billion dollar business, fueled by the popularity of games like Candy Crush Saga, 

Words with Friends, Clash of Clans, Slotomania, and Pokémon Go.  Even Super Rewards—the 

entity that purportedly assigned Plaintiff its claims—continues to “offer[] payment solutions and 

offerwalls” for game developers across multiple online platforms.1

Plaintiff’s response to this thriving market is to ignore it.  According to Plaintiff, the 

relevant market is the one artificially comprised of VCS provided only to social games played on 

Facebook.com. This alleged market is contrary to law and defies reality.  Social game 

developers distribute their games and demand VCS across multiple platforms.  By doing so, 

game developers provide players options for accessing their games.  Facebook’s policies affect a 

small (less than 15%) and declining percentage of the in-game transactions on these platforms.  

Further, the price Facebook charges developers for these services matches and is constrained by 

competitors like Apple and Google.  Under these circumstances, Plaintiff’s antitrust claims fail.

Plaintiff also has no answer to Facebook’s legitimate business justifications for 

implementing the challenged policies.  Facebook’s users benefit from the efficiency of a secure 

and reliable, platform-wide payment processing system that stores payment credentials and 

reduces friction in the payment flow.  Indeed, virtually every platform that supports games today 

has similarly integrated payment services. Plaintiff responds by impugning the motives of 

1 https://www.superrewards.com (last visited Feb. 15, 2017) (Super Rewards provides developers 
“seamless” virtual currency services for multiple platforms on “web and mobile.”).
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certain Facebook employees by mischaracterizing a handful of documents.  For example, it cites

two emails authored by an employee who was not involved with the July 2011 Policy and that 

relate to early discussions about an in-game currency that Facebook never mandated and 

ultimately abandoned in response to developer feedback.  These documents do not support 

Plaintiff’s claims here. In any event, the intent of those employees is irrelevant since Plaintiff 

cannot show any harm to competition.  

Finally, Facebook undisputedly provides game developers with free access to its social 

graph on other distribution platforms, including Apple iOS and Google Android, without 

requiring use of its VCS.  As such, Plaintiff cannot rely on access to Facebook’s social graph for 

its tying claim, regardless of whether the per se or rule of reason standard applies.

II. ARGUMENT

A. Plaintiff’s Artificially Constrained VCS Market Fails As a Matter of Law. 

Contrary to Plaintiff’s claim, D.I. 269 (“Opp.”) at 12, courts regularly dismiss antitrust 

claims before trial where, as here, the plaintiff’s market definition is implausible.  For example, 

the Third Circuit affirmed the dismissal of antitrust claims in Queen City Pizza, Inc. v. Domino’s

Pizza, Inc., because plaintiff’s market definition did not “encompass all interchangeable 

products,” and was therefore “legally insufficient.” 124 F.3d 430, 436 (3d Cir. 1997) (emphasis 

added).2 Plaintiff’s contrary assertions aside, Opp. 12-13, it bears the burden of establishing a 

plausible relevant market—a burden it has failed to satisfy here. See Town Sound, 959 F.2d at 

479 n.12 (“[P]laintiffs, not [defendant], shoulder the burden of defining the relevant tying 

2 See also Town Sound Custom Tops, Inc. v. Chrysler Motor Corp., 959 F.2d 468, 480 (3d Cir.
1992) (affirming summary judgment on tying claim based on implausible market definition); 
Mylan Pharm., Inc. v. Warner Chilcott Pub. Ltd., 838 F.3d 421, 436-38 (3d Cir. 2016) (affirming 
summary judgment on monopolization claims based on improper market definition).  
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product market.”); Ideal Dairy Farms, Inc. v. John Labatt, Ltd., 90 F.3d 737, 749 (3d Cir. 1996) 

(plaintiff bears burden of establishing the relevant market for a monopoly claim).

1. The VCS Market Must Include VCS Provided to Social Games on All 
Social Game Distribution Platforms.

Plaintiff improperly limits the market to a fraction of the demand for VCS by social game 

developers. Opp. 19.  A properly defined relevant market must include all VCS demanded by 

game developers, regardless of the distribution platforms used. D.I. 243 (“Mot.”) at 12-17.  As 

the undisputed record shows, developers publish games on multiple platforms and require VCS

on each. Crook ¶¶ 38-40, 48, 54, 135.  That Super Rewards focused for a period of time on

supplying developers on Facebook.com is irrelevant; what matters is the demand for VCS by 

game developers. Mot. 15; Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 282-

83 (5th Cir. 1978).

The implausibility of Plaintiff’s proposed relevant market is apparent from looking only 

at games on Facebook.com.  Many of these games (like Candy Crush Saga) are also distributed 

on other platforms where they rely on other VCS providers like Apple, Google, and Tapjoy.

Indeed, for the top 20 games on Facebook.com last year, Facebook accounted for less than 34% 

of in-game purchases, with over 66% earned on mobile and other game distribution platforms.  

See Carlton Tbl. 4; Mot. 12-13. Plaintiff does not dispute this evidence and offers no reasonable 

justification for including VCS offered to game developers on Facebook.com, while excluding

VCS offered to the same developers for the same games distributed on other platforms.3

3 Courts reject relevant market definitions artificially limited to the defendant’s products. See,
e.g., TechReserves Inc. v. Delta Controls Inc., 2014 WL 1325914, at *5 (S.D.N.Y. Mar. 31, 
2014) (rejecting as “artificial and unjustifiable” plaintiff’s attempt to “limit the product market 
exclusively to [defendant’s] products”).
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Plaintiff cannot “gerrymander its way to an antitrust victory without due regard for market 

realities.” It’s My Party, Inc. v. Live Nation, Inc., 811 F.3d 676, 683 (4th Cir. 2016).

The Third Circuit rejected a similar effort in Town Sound, 959 F.2d at 479, to limit the 

“tied market” to autosound equipment installed in Chrysler vehicles.  Because companies install 

sound equipment in all brands of vehicles and consumers could choose among those different 

brands, the relevant “tied market” had to include “all autosound systems sold” nationwide for all 

brands of vehicles—not just Chrysler cars. Id. at 494. The court granted summary judgment for 

Chrysler because Chrysler accounted for under 10% of vehicles in the relevant market. Id.4

The Seventh Circuit reached a similar conclusion in Elliott v. United Center, where the 

plaintiff peanut vendor claimed that the defendant forced fans to purchase food inside the arena.  

126 F.3d 1003, 1004 (7th Cir. 1997).  In plaintiff’s view, the arena “attempted to extend its 

monopoly” over the presentation of NBA and NHL games “to the alleged food concession 

market” in and around the stadium.  Id. at 1003-04.  The court found plaintiff’s argument to be

“ludicrous on its face,” stating that the market had to include at least all of Chicago and that the 

“price and output of peanuts” in Chicago were “totally unaffected by the United Center’s 

policies.” Id. at 1005; see also Mot. 16. According to the court, such an implausibly narrow 

market would lead to absurd results:

The logic of Elliott’s argument would mean that exclusive restaurants could no 
longer require customers to purchase their wines only at the establishment, 
because the restaurant would be “monopolizing” the sale of wine within its 
interior. Movie theaters, which traditionally (and notoriously) earn a substantial 
portion of their revenue from the sales of candies, popcorn, and soda, would be 

4 Plaintiff claims that it has not artificially limited the market because it includes other social 
networks.  Opp. 21-22.  But Plaintiff gives no plausible explanation for why VCS on these 
platforms should be included in the market but not VCS on mobile and other distribution 
platforms where the same games are published.  It is equivalent to the Town Sound court
permitting the plaintiff to include Chrysler and Ford cars while excluding Toyota or Honda cars.
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required by the antitrust laws to allow patrons to bring their own food. The fact 
that there is more than one exclusive restaurant, and more than one movie theater, 
does not distinguish these examples from the case before us, although we 
anticipate that Elliott would argue that it does. For Elliott’s principal point is that 
the customer knows that once he is ready to walk through the entry gate, he may 
not have with him any “outside” food. The same can be said of any of the 
establishments we have just mentioned: once inside a restaurant, or a movie 
theater, the customer is at the mercy of the place he has chosen.5

Plaintiff makes the same error: it complains that Facebook “destroyed” an “entire 

industry” when it required game developers on Facebook.com to use Facebook’s VCS. Opp. 1.

But, just as the relevant market for peanut sales described in Elliott included all peanuts sold in 

the area, the relevant market here must include all VCS provided to social game developers, at 

least in the U.S.6 Properly accounting for VCS on iOS and Android platforms yields a share for 

Facebook of less than 15%, Carlton Tbl. 1, which is too low to support a monopolization (or a 

rule of reason tying) claim as a matter of law. See Mot. 17.7

2. Plaintiff’s Argument That Social Games on Facebook.com Differ 
From Games on Mobile Platforms Is Both Irrelevant and Wrong.

Plaintiff argues that mobile platforms should be excluded from the relevant market 

because social games on Facebook.com are different. Opp. 22. Plaintiff is wrong.

First, the supposed differences between social games on Facebook.com and those on 

mobile devices, Opp. 13-14, are irrelevant.  Plaintiff asserts claims as a VCS provider, not a 

5 Elliott, 126 F.3d at 1005.  Plaintiff’s expert, by contrast, asserts that there could be a potential 
antitrust violation if a restaurant or stadium owner took control of food concessions in their 
venue.  Supp. Lee Ex. 4, at 120-21. (Unless otherwise noted, all citations to “Ex.” refer to 
exhibits to the Lee Declaration in support of Facebook’s Motion for Summary Judgment.)
6 As with the example of popcorn sold in a theater, it is irrelevant that the theater charges a high 
price for popcorn if it does not foreclose competition (or lead to price increases) in the sale of the 
relevant market for popcorn.  Elliott, 126 F.3d at 1005.
7 Further, courts may consider “relevant sources of supply” to identify actual rivals or potential 
entrants, Opp. 13 n.3, which would at least include Apple and Google in the relevant market.  
See also DOJ Horizontal Merger Guidelines § 5.1.  
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game developer, and is alleging monopolization of a VCS market. Plaintiff cannot demonstrate 

any legally relevant differences in VCS on the different platforms.8 Moreover, products need 

only be “roughly equivalent” and used “for the same purposes” to be in the same market. See

Allen–Myland, Inc. v. Int’l Bus. Machs. Corp., 33 F.3d 194, 206 (3d Cir. 1994); United States v. 

E.I. DuPont de Nemours & Co., 351 U.S. 377, 395 (1956). Plaintiff does not dispute that game 

developers use VCS on other platforms for the same purpose. See Crook ¶¶ 38-40, 48, 54, 135.

Second, Plaintiff claims that a game played on a mobile device is different when played 

on Facebook.com.  Opp. 12.  To the contrary, these are the same games with the same 

functionality.  They can be played against users on other platforms and users can suspend play 

on one platform and resume on another. Crook ¶¶ 30-32, 91-94. Further, any alleged technical 

differences on mobile devices do not justify excluding VCS sold on other platforms—such as

standalone websites (e.g., King.com) and gaming websites (e.g., Kongregate and Steam).

B. Plaintiff’s Assertion That Mobile Platforms Are Complements To, Not 
Substitutes For, Facebook.com Cannot Save Its Flawed Market Definition.

Plaintiff asserts without basis that mobile platforms should be excluded from the relevant 

market because they are complements to, and not substitutes for, Facebook.com. Opp. 17-18.

First, Plaintiff argues that mobile platforms do not compete with Facebook because 

Facebook did not reduce its revenue share below the 30% charged on iOS and Android.  Opp. 16.

This is the wrong standard.  Courts look to whether other providers constrain the ability to 

charge a higher price. See Rebel Oil Co., Inc. v. Atl. Richfield Co., 51 F.3d 1421, 1434 (9th Cir. 

8 See Glynn-Brunswick Hosp. Auth. v. Becton, 159 F. Supp. 3d 1361, 1381 (S.D. Ga. 2016) 
(“[B]ecause Plaintiffs’ Complaint limits the markets to only a select group of customers, without 
even remotely identifying a difference in the products supplied to those customers, the 
Complaint fails to properly define the relevant product markets, as required to state a plausible 
monopolization claim.”). Plaintiff’s citation to conclusory assertions by its own expert is 
insufficient to create a triable issue of fact and ignores evidence that Super Rewards sold its VCS 
on mobile platforms.  See Mot. 12 n. 9; Ex. 34.
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1995) (“If the sales of other producers substantially constrain the price-increasing ability of the 

monopolist or hypothetical cartel, these other producers must be included in the market.”

(emphasis added)). Plaintiff does not and cannot dispute that competitive pressure from those 

platforms constrained Facebook to match the 30% charged on other platforms, Mot. 9, 20,

indicating that they are in the same relevant market. See Allen–Myland, 33 F.3d at 208, n.16 (if 

IBM was “constrained by the prices of large scale mainframe computers when pricing its 

upgrades,” then “the relevant market consists of both mainframes and upgrades”).

Second, Plaintiff’s claim that there is no evidence of substitution between Facebook.com 

and the other platforms, Opp. 16, is flatly wrong.  The evidence is clear that game developers 

view Facebook.com and mobile platforms as alternatives. See, e.g., Ex. 21 (Storm8 elected to 

focus on mobile platforms exclusively); Carlton Tbls. 2 & 3 (showing that 50% of top 20 games 

on iOS and Android are not distributed on Facebook.com); Crook ¶ 81; see also Mot. 5.9 The

success of social games that are not on Facebook.com disproves Plaintiff’s unsupported assertion 

that Facebook.com is a necessary platform. Opp. 15, 17.

Third, whether Facebook.com and mobile platforms are complementary or substitutes is 

simply irrelevant:  Social game developers demand VCS on all platforms, and VCS providers 

like TapJoy, SuperSonic Ads, Apple, Google, and Super Rewards offer VCS to social game 

developers on various platforms.  See infra at 16. Given this economic reality, the relevant VCS

market must include VCS offered on all platforms.10

9 Plaintiff mischaracterized the testimony of Zynga executive, Vishal Makhijani, Opp. 14, who 
agreed that mobile platforms are alternatives for social game developers.  Supp. Lee Ex. 3, at 
115-17.
10 Plaintiff’s argument that iOS and Android platforms are complementary to each other, Opp. 17
n.7, misses the point.  The point is that these platforms together are a substitute for 
Facebook.com for many, even if not for all, developers.   
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C. Facebook’s Share of In-App Purchases in 2011 Cannot Establish the Kind of 
Market Power Necessary to Support Plaintiff’s Claims.

Plaintiff’s claim that Facebook had market power in 2011 because, even accounting for

mobile platforms at that time, Facebook had a significant share of in-app purchases in social 

games is meritless. See Opp. 25-26. An allegedly high market share at one point in time does 

not show market power.  Rather, an antitrust plaintiff must establish that the defendant had the 

ability to sustain a high share; Plaintiff cannot do so here.  See Tops Mkt. v. Quality Mkts., Inc.,

142 F.3d 90, 99 (2d Cir. 1998) (defendant’s “over-70 percent market share” did not show market 

power when it lost significant share to a competitor over a short period).11

The undisputed evidence demonstrates that Facebook never had sufficient market 

power—the ability to sustain a high market share or supracompetitive price—in a properly 

defined relevant VCS market. By 2013, Facebook’s share of VCS dropped to under 33% and is 

now below 15%.12 Facebook’s declining market share, coupled with the lack of evidence of any 

barriers to entry, preclude a finding of market power here. See Barr Laboratories, Inc. v. Abbott 

Laboratories, 978 F.2d 98, 114-15 (3d Cir. 1992).13

And contrary to Plaintiff’s assertion, Opp. 26, the question of whether a defendant’s 

market power is sufficiently durable can be decided as a matter of law, particularly where there 

has been a significant decline in the relevant market share. See, e.g., Metro Mobile CTS, Inc. v. 

11 See also Colo. Interstate Gas Co. v. Nat. Gas Pipeline Co. of Am., 885 F.2d 683, 695-96 (10th 
Cir. 1989) (“If . . . a firm’s ability to charge monopoly prices will necessarily be temporary, the 
firm will not possess the degree of market power required for the monopolization offense.”).
12 This calculation includes only Facebook.com and two mobile platforms.  Facebook’s actual 
share was even lower given that other distribution platforms for social games are not included.
13 Plaintiff argues that “even under Facebook’s broader market definition,” Facebook’s shares 
were “over 50% after three years.” Opp. 26.  But Plaintiff erroneously excludes games 
distributed only on mobile platforms, ignoring that some developers substituted mobile platforms
entirely for Facebook.com. In any event, even under Plaintiff’s incomplete estimates, 
Facebook’s share dropped dramatically.  See also Ex. 8, at 171. 
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Newvector Commc’ns, Inc., 661 F. Supp. 1504, 1523 (D. Ariz. 1987), aff’d, 892 F.2d 62 (9th Cir. 

1989) (summary judgment granted because defendant did not have durable market power during 

a 17-month period prior to the entry of a competitor).14 Plaintiff’s reliance on Lenox MacLaren 

Surgical Corp. v. Medtronic, Inc. is misplaced. Opp. 26.  There, the evidence indicated that the 

defendant maintained shares between 98% to 62% during a four-year period, and new 

competitors faced substantial barriers to entry. 762 F.3d 1114, 1124 (10th Cir. 2014).  There is 

no evidence of sustained high shares or barriers to entry here. To the contrary, the evidence 

shows that VCS provided to social games by providers other than Facebook have grown to at 

least 5 times the volume provided to games on Facebook.com.  See Mot. 18-19.

Nor can Plaintiff establish direct evidence of market power by claiming that Facebook 

raised the price of distribution services on Facebook.com.  Opp. 27. Facebook has been 

constrained by the price that Apple, Google, and other platforms charge for similar services; it 

has not charged a supracompetitive price. See Coast Cities Truck Sales, Inc. v. Navistar Int’l

Transp. Co., 912 F. Supp. 747, 771 (D.N.J. 1995) (no monopolization claim where defendant’s 

“prices are constrained by the comparative prices and features offered by its competitors”).15

Facebook’s decision to charge for certain services that it provided for free when it launched its 

platform is beside the point. Mot. 22. Plaintiff also lacks any economic analysis showing direct 

evidence of market power, such as abnormally high price-cost margins or restriction of output.  

14 See also It’s My Party, Inc. v. Live Nat., Inc., 88 F. Supp. 3d 475, 500 (D. Md. 2015), aff’d sub 
nom. It’s My Party, Inc. v. Live Nation, Inc., 811 F.3d 676 (4th Cir. 2016) (dismissing claim 
where plaintiff failed to “address the durability of Live Nation’s market share, or long-term 
ability to exclude competition and control prices”).
15 In manufacturing an alleged 25% increase, Plaintiff fails to compare similar products.  See
Mot. 19-20; see also Ex. 12, at 98:2-99:6 (the 30% Facebook charged was not comparable to 
Super Rewards or PayPal “because Facebook provided multiple services, distribution and 
payments in this case” and “feels . . . most similar to Apple”).  Plaintiff’s expert also concedes 
that developers pushed back when Facebook sought to charge above 30%.  Ex. 8, at 240-43.
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See Mylan, 838 F.3d at 435 (dismissing claims, in part, because plaintiff “failed to provide direct 

evidence of monopoly power” when expert reports lacked “any substantiated quantitative 

analysis showing that Defendants maintained high price-cost margins or that Defendants 

markedly restricted output.”).16

D. Plaintiff Has Not and Cannot Show that Facebook Lacked Legitimate 
Business Justifications For its Challenged Conduct.

Regardless of how the relevant market is defined, Plaintiff does not dispute several key 

legitimate business justifications that Facebook has identified for its conduct.  This failure is fatal 

to its claim.  Race Tires Am., Inc. v. Hoosier Racing Tire Corp., 614 F.3d 57, 83 (3d Cir. 2010);

HDC Med., Inc. v. Minntech Corp., 474 F.3d 543, 549–50 (8th Cir. 2007) (“Summary judgment 

is appropriate when a defendant’s business justification goes unchallenged.”).

For instance, Plaintiff has no response to the overwhelming, contemporary evidence that 

Facebook’s challenged policies improved the user experience by providing a single, trusted 

payment processing system for all transactions carried out on its Platform—indeed, nearly all 

major distribution platforms implement similar systems today. See Mot. 5, 7-8, 25; Crook ¶ 49.

Nor can Plaintiff deny that allowing users to store their payment credentials with Facebook made 

purchases on the Platform more seamless—a benefit only Facebook, as the Platform owner, 

could provide across all games. See Mot. 7-8, 25.  This improved user experience led to 

increased conversion rates for many developers—i.e., more people made more in-app purchases 

more often. See Mot. 7-8, 25; see also Ex. 6, 151:5-8.  Plaintiff’s own employee aptly explained 

why this would “increase the revenue made by [Facebook] applications by a significant amount”: 

16 All Plaintiff has provided is one ambiguous, undated Facebook document, without any 
quantitative analysis of Facebook’s output or comparison of its price-cost margin to any other 
competitors, including Apple, Google, or Super Rewards.  See Opp. n.21. 

Case 1:14-cv-01525-LPS   Document 295   Filed 02/22/17   Page 15 of 24 PageID #: 12388



11

“there are a fair number of users that are not comfortable giving their credit card to a facebook 

application but would be fine with providing it to facebook.”  Ex. 47.  Two of the three 

developers deposed saw increased conversion rates after the challenged policies were 

implemented because users trusted the Facebook name, see Ex. 10, at 57-58; Ex. 12, at 30, 100.

These pro-competitive justifications are “amply supported” and alone entitle Facebook to 

summary judgment. Race Tires, 614 F.3d at 83; HDC Med., 474 F.3d at 549–50.

Nor do isolated pre-July 2011 statements concerning Facebook’s short-lived Credits 

currency, Opp. 31, change the outcome.  Those few documents concern an in-game virtual 

currency that Facebook never mandated and ultimately abandoned. None of the documents 

support Plaintiff’s claim that Facebook lacked legitimate procompetitive justifications for its 

conduct.17 In any event, “[t]he antitrust statutes do not condemn, without more, such colorful, 

vigorous hyperbole….Isolated and unrelated snippets of such language provide no help in 

deciding whether a defendant has crossed the elusive line separating aggressive competition from 

unfair competition.” Advo, Inc. v. Phila. Newspapers, Inc., 51 F.3d 1191, 1199 (3d Cir. 1995).18

17 Plaintiff’s remaining discussion of Facebook’s procompetitive justifications ignores the record 
or side-steps Facebook’s objectives.  For instance, the timing of the Scamville article, see Opp.
31, is irrelevant given the burdens that monitoring ads across providers (some of whom actively 
sought to thwart such efforts) for fraud imposed.  See Ex. 17, at 3, Ex. 4, at 134-35.  Similarly, 
Plaintiff ignores privacy concerns arising when third parties, including Super Rewards, arranged 
to sell Facebook IDs to a data aggregator without user permission.  See Mot. 7, 25.  Likewise, 
Plaintiff’s response to the benefits of a single point of contact for customer service issues on 
Facebook.com, Opp. 31, ignores Facebook’s concern with protecting its goodwill and helping 
confused users who contacted Facebook about problems with third-party VCS providers, see
Mot. 7, 25.  Finally, Plaintiff’s criticisms of TrialPay are wrong, see Mot. 6-7, 9, 26-28, but 
irrelevant since Super Rewards competed to be an approved provider. See infra at 16.
18 And because there is no harm to competition, Plaintiff’s effort to impugn Facebook’s motives 
is irrelevant.  See Olympia Equip. Leasing Co. v. W. Union Tel. Co., 797 F.2d 370, 379-80 (7th 
Cir. 1986) (“[I]f conduct is not objectively anticompetitive the fact that it was motivated by 
hostility to competitors….is irrelevant”).
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Unable to dispute these legitimate justifications, Plaintiff argues, without support, that 

those justifications are invalid unless Facebook implements the least restrictive means necessary 

to achieve its goals. Opp. 30. The case law is to the contrary.  See, e.g., Race Tires., 614 F.3d at 

81 (absent “bad faith” or “nonsensical” justifications, the court is “reluctan[t] to second guess”

defendant’s decisions); Behrend v. Comcast Corp., 2012 WL 1231794, at *21 (E.D. Pa. Apr. 12, 

2012) (ability to “achieve[] . . . efficiencies differently is insufficient to show that . . . 

justifications were a pretext”).  In any event, Plaintiff has not identified a less restrictive means 

that would accomplish all of Facebook’s legitimate objectives.

Finally, Plaintiff incorrectly argues that Facebook’s July 2011 policy must be evaluated 

as a tying arrangement instead of vertical integration.  Opp. 29.  What Plaintiff fails to recognize 

is that not every combination of goods or services by a firm—even a monopolist—necessarily 

constitutes tying under the antitrust laws. As the Fourth Circuit explained: 

One could conceivably accuse the vertically integrated manufacturer of tying 
those goods and services together in selling the end product… [a]nd yet it is no 
surprise that vertical integration has generally been permitted despite its apparent 
similarity to tying…. With advances in modern technology comes even greater 
potential for efficient integration, increased compatibility among products, and 
ties that are technological…more than contractual. . . . It would be unfortunate if 
an overly aggressive tying doctrine were to impede that innovation.19

Not only is vertical integration a legitimate business objective, it “usually is procompetitive.”  

Jack Walters & Sons Corp. v. Morton Bldg., Inc., 737 F.2d 698, 710 (7th Cir. 1984).  But if one 

accepts Plaintiff’s logic, all vertical integrations by firms with market power would be subject to

tying claims, including the integration of payment services by all the major game distribution 

platforms.  See Crook ¶ 49 & App’x 3. The antitrust laws do not compel such a result.

19 It’s My Party, Inc. 811 F.3d at 689. See also Avaya Inc. RP v. Telecom Labs, Inc., 838 F.3d 
354, 398 (3d Cir. 2016) (recognizing “most any product can be deconstructed into component 
parts that could be sold separately”).
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E. Plaintiff’s Tying Claim Fails Under Either the Per Se or Rule of Reason 
Standard.

Contrary to Plaintiff’s assertion that Town Sound requires application of the per se rule, 

Opp. 23, the Court can and should apply the rule of reason to Plaintiff’s tying claim.

Facebook was among the first open platforms for social game developers when it

launched in 2007.  Over time, it became clear that the most efficient method of providing VCS—

for users, developers, and the platform itself—was for the platform to offer the services as Apple, 

Google, and others had done.  This sort of evolving and dynamic industry makes application of 

the per se rule inappropriate, as several courts have held.

Town Sound itself recognized that not all alleged “tie-ins in competitive markets are…

necessarily dangerous” and that the Supreme Court is not “strict in applying the ‘per se’ rule in 

tying cases even where the rule’s preconditions are met.”  959 F. 2d at 477 (citing U.S. v. Jerrold 

Elecs. Corp., 365 U.S. 567 (1961)). Town Sound cited with approval then-Judge Breyer’s 

opinion in Grappone, Inc. v. Subaru of New England, Inc., which recognized “certain exceptions 

to the per se rule where economic, or procompetitive justifications are particularly strong.”  858 

F.2d 792, 799 (1st Cir. 1988).  And the court acknowledged defenses to per se tying claims

“where foreclosure of the tied product market is zero or minimal.”  Town Sound, 959 F. 2d at 

477; see also Grappone, 858 F.2d at 799 (“Given the absence of serious anticompetitive impact, 

this evidence of justification is sufficient to qualify the agreement as lawful under a rule of 

reason.”). As Grappone suggested could be the case, Facebook’s integration of payment 

processing was “‘efficient’ enough,” to “escape per se condemnation.”  858 F.2d at 799.

The D.C. Circuit applied a similar analysis to software platforms in Microsoft, holding 

that the per se rule should not apply to newly integrated products in innovative industries 

because doing so would deter procompetitive innovation: 
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Under per se analysis the first firm to merge previously distinct functionalities 
(e.g., the inclusion of starter motors in automobiles) or to eliminate entirely the 
need for a second function (e.g., the invention of the stain-resistant carpet) risks 
being condemned as having tied two separate products because at the moment of 
integration there will appear to be a robust ‘distinct’ market for the tied product.
Rule of reason analysis, however, affords the first mover an opportunity to 
demonstrate that an efficiency gain from its ‘tie’ adequately offsets any distortion 
of consumer choice.20

The lack of harm to competition in a VCS market demonstrates why the rule of reason

should apply. There is no evidence that Facebook’s actions significantly reduced the 

opportunities for Plaintiff or other VCS providers to sell the their products outside 

Facebook.com. See id. at 796 (“Only if the tie significantly reduces the opportunities to sell 

Product B, can the tie significantly increase the Seller’s power in respect to Product B, and 

thereby (i.e., by raising entry barriers) increase the Seller’s power in respect to Product A.”).  

Because the challenged policies only apply on Facebook.com, and developers use far more VCS

on other platforms, Facebook could not have monopolized the VCS market.  See Sheridan v. 

Marathon Petroleum Co. LLC, 530 F.3d 590, 592-93 (7th Cir. 2008) (Posner, J.) (where a 

product has many uses that are unaffected by the challenged tie, “the tie-in will not create a 

monopoly of the tied product”). Since there was “zero or minimal” harm to competition in the 

VCS market, the per se rule should not apply.  Town Sound, 959 F.2d at 477.21

In any event, Plaintiff’s claim fails under the per se rule. Facebook freely provides its

social graph to game developers on other platforms through Facebook Login without requiring 

the use of Facebook’s VCS.  Facebook’s social graph cannot serve as the “tying product,” and 

Plaintiff thus cannot rely on the market for social networking services to establish Facebook’s 

20 U.S.  v. Microsoft Corp., 253 F.3d 34, 92 (D.C. Cir. 2001) (citing Grappone, 858 F.2d at 799; 
Town Sound, 959 F.2d at 482).
21 See also Facebook’s Opp. Br. to Mot. to Exclude Carlton at 9-10.
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market power. See Times-Picayune Pub. Co. v. United States, 345 U.S. 594, 610-611 (1953) 

(plaintiff could not establish market power for tying claim based on newspaper’s position in the

readership market where the alleged tie involved its advertising services). Instead, Plaintiff must 

prove that Facebook had market power in social game distribution services—which it cannot do

given the rapid growth of mobile distribution platforms.  As in Grappone, Plaintiff “cannot meet 

the significant ‘market power’ requirement of Jefferson Parish…[because it has] not provided 

evidence that [Facebook] could raise prices significantly above the competitive level; in fact, the 

evidence in the record indicates the contrary.” 858 F.2d at 797.22 With less than a 15% share, 

Facebook lacks “significant power in the tying product market,” entitling it to “summary 

judgment on the ‘per se’ claim.”  Town Sound, 959 F.2d at 481.23

F. Plaintiff’s Remaining Arguments In Opposition are Without Merit.

Plaintiff raises additional arguments in its opposition, all of which are meritless:

First, Plaintiff’s argument that the Court should ignore Facebook’s arguments as not 

properly raised is wrong. The Third Circuit considers developed arguments to be adequately 

raised, regardless of their location. See Nguyen v. Att’y Gen. of N.J., 832 F.3d 455, 466-67 & n.7 

(3d Cir. 2016) (holding that footnote in brief adequately raised issue and that, in any event, court 

had discretion to consider argument).24

22 See also id. at 796 (“That the ‘market power’ hurdle is moderately high—that it cannot 
ordinarily be surmounted simply by pointing to the fact of the tie itself or to a handful of 
objecting customers—makes sense in light of the harms the anti-tying rules seek to avoid.”).
23 Plaintiff’s rule of reason tying claim fails for the same reasons as its Section 2 claims.  See
Mot. 28-29.
24 Facebook also submits declarations from its experts swearing to the contents of their reports 
under penalty of perjury, thereby mooting Plaintiff’s argument regarding Facebook’s expert 
reports. See Supp. Lee Exs. 1 & 2.

Case 1:14-cv-01525-LPS   Document 295   Filed 02/22/17   Page 20 of 24 PageID #: 12393



16

Second, Plaintiff’s bare assertion that Facebook “destroyed an entire industry” is 

demonstrably false. See Opp. 1.  Super Rewards and many other VCS companies provide these 

services today.25 Indeed, Apple, Google, and other VCS providers process a far larger volume of 

VCS transactions for social games than Facebook does.  See Mot. 34.  Plaintiff’s inability to 

establish “anticompetitive effects in the market as a whole,” rather than injury to itself dooms its

claim.  Eichorn v. AT&T Corp., 248 F.3d 131, 148 (3d Cir. 2001). 

Third, Plaintiff’s approach fails to consider both sides of this two-sided market.  Mot. 32-

33. Plaintiff’s reliance on Times-Picayune, 345 U.S. at 611-13, Opp. 34, is inapposite because 

the Court held that a tying claim should be dismissed where, as here, the defendant lacks market 

power in the alleged tying product.  The Court never addressed the requirements for showing 

harm to competition in a two-sided market.26

Fourth, Plaintiff does not dispute that Super Rewards competed against TrialPay and 

others to be an approved offer-ad provider on Facebook.com.  Mot. 9, 26-27. As such, Plaintiff  

cannot show harm to competition from Facebook’s offer-ad provider policies.  Race Tires, 614 

F.3d at 84 (rejecting exclusive dealing claim when plaintiff “had the clear opportunity to 

compete and did compete . . . for the exclusive tire contracts”).

25 See Mot. 34; see also, e.g., Ex. 54 (Super Rewards currently “offer[s] payment solutions and 
offerwalls for apps, games, and websites”); Ex. 35, at 18 (Super Rewards competes against 
Supersonic Ads, SponsorPay, Matomy, TokenAds on TopEleven.com), id. at 17 (SuperSonic 
Ads, Tapjoy, and Fyber compete in game on iOS device); id. at 15 (Super Rewards provides 
payment processing services on TopEleven.com); Grant Op. ¶ 241 (RockYou provides 
incentivized video ads on Facebook.com and other platforms); Crook Fig. 13 (TrialPay, 
Paymentwall, and SuperSonic ads compete on Gaia Online).
26 Plaintiff’s purported evidence of developer harm does not create a triable issue of fact.  See
Brantley v. NBC Universal, Inc., 675 F.3d 1192, 1202 (9th Cir. 2012) (allegations that conduct 
“reduc[ed] consumers’ choices or increas[ed] prices to consumers does not sufficiently allege an 
injury to competition as “[b]oth effects are fully consistent with a free, competitive market”). In 
any event, Plaintiff’s evidence, Opp. 10, predates the July 2011 Policy and thus does not show 
harm from Facebook’s implementation of its platform-wide payment system.   
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Fifth, Plaintiff’s attempt to invoke the “lock in” theory from Kodak is unsupported by the 

facts. Opp. 21. As the undisputed record demonstrates, the vast majority of social games 

distributed on Facebook.com are also distributed on mobile and other platforms.  In fact, a

significant number of social games are distributed on mobile platforms instead of Facebook.com.

This shows that developers are in no way “locked in” to Facebook.com. See Harrison Aire, Inc. 

v. Aerostar Int’l, Inc., 423 F.3d 374, 384 (3d Cir. 2005) (failure to show evidence of lock-in 

through “significant information costs” and “high switching costs” fatal to Kodak claim).

III. CONCLUSION

Facebook requests that the Court grant Facebook’s Motion for Summary Judgment. 
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