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Plaintiff Social Ranger, LLC (“Social Ranger”) seeks to preclude award-winning game 

developer and game-design consultant Adrian Crook from offering certain opinions in response 

to testimony on the same topics from Social Ranger’s two industry experts.  In doing so, Social 

Ranger challenges both Mr. Crook’s experience, as well as the basis for certain of his opinions.  

Social Ranger’s attacks are meritless.

Mr. Crook’s experience is more than sufficient to qualify him to testify as to the various 

opinions in his report. Those opinions are appropriate areas of expert testimony under the 

Federal Rules of Evidence.  And the opinions are more than sufficiently supported by Mr. 

Crook’s experience and analysis. While Social Ranger is free to cross-examine Mr. Crook on his 

opinions, there is no basis for excluding his testimony at trial.

I. STATEMENT OF FACTS

On November 10, 2016, Adrian Crook submitted an expert report rebutting many of the 

factual assertions and opinions disclosed by Social Ranger’s industry experts, Joshua Grant and 

Justin Waldron.  As required by Federal Rule of Civil Procedure 26(a)(2)(B), Mr. Crook’s report 

contained his qualifications, his opinions, the basis for his opinions, and the facts he considered 

in forming his opinions.

Mr. Crook’s report discussed the highlights of his twenty-plus years of experience in the 

digital gaming industry.  He has produced and designed aspects of dozens of digital games on a 

variety of platforms, including Facebook.com, iOS, Android, PC, Xbox 360, and PlayStation 2.

See D.I. 247, Ex. A (“Crook”) ¶ 7. These projects gave him extensive experience with multiple 

game monetization methods, including virtual currency and goods, incentivized and non-

incentivized advertisements, and tiered subscriptions.  Id. ¶ 9. Mr. Crook also advises firms in 

the digital gaming industry and has spoken as an industry expert at numerous industry 

conferences and on CNN, Fox News, G4TV, and other print and online news sites.  Id. ¶ 10. In 
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2006, Mr. Crook was named Producer of the Year by the Canadian New Media Awards, and his 

products have won many awards, including “Game of the Year.”  Id. ¶ 7. In 2008, Mr. Crook 

founded Adrian Crook & Associates, which focuses on game development, design, and strategy 

on many platforms, and has worked with over 100 clients including Electronic Arts, Zynga, 

Pokémon, LEGO, and Microsoft Games.  Id. ¶ 9.

Mr. Crook’s report also disclosed the opinions he intends to offer at trial, which are 

summarized in Section III, titled “Summary of Opinions.”  Id. ¶¶ 11-16. The remaining sections 

provide the specifics of those opinions, including their basis and the facts Mr. Crook considered 

in reaching them.  Finally, as required by Rule 26(a)(2)(B), Mr. Crook’s report discloses the 

materials he considered—in addition to his own experiences throughout his twenty-plus-year 

career in the industry—in forming his conclusions.

In his report, Mr. Crook analyzed whether 20 listed games were available on platforms 

besides Facebook.com.  See id. Tbl. 1.  The list of games represents the top 20 games on 

Facebook.com by in-app purchase revenue from June 2015 to May 2016 as calculated by 

Facebook’s expert economist, Dr. Dennis Carlton. Mr. Crook and his team separately analyzed

the platforms through which each game is distributed.

During Mr. Crook’s deposition, Social Ranger asked him only about the analysis that Dr. 

Carlton and his team performed and did not ask him any questions about his own platform 

distribution analysis.  Further, at Dr. Carlton’s deposition nearly four weeks later, Social Ranger 

did not ask any of the questions that it had asked Mr. Crook concerning Dr. Carlton’s 

compilation of the list of top 20 games on Facebook. Social Ranger’s liability expert, Dr. Alan 
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Frankel, does not dispute Dr. Carlton’s calculation of those top 20 games. See Lee Decl. in 

Support of Opposition to Motion To Exclude Crook Testimony, Ex. 1, at 179:09-180:12.1

Social Ranger moved to exclude paragraphs 16, 49-53, 59-62, section VII, and Table 1 of 

Mr. Crook’s report for various reasons listed in the brief it filed on January 20, 2017.  See

Opening Br. in Support of Plaintiff Social Ranger, LLC’s Motion To Exclude Expert Testimony 

of Adrian Crook (D.I. 246) (“Motion To Exclude”), at 1-3.  It also moved to exclude testimony 

related to the following broad topics, which track in part the portions of the report Social Ranger 

asked to strike: “the spam and advertising policies of platform operators, payment-processing 

services, incentivized advertising, the effectiveness of certain advertising outside of Facebook, 

and the information in Table 1.”  Motion To Exclude, at 17-18.2

II. SUMMARY OF THE ARGUMENT

Adrian Crook’s opinions and testimony are admissible and should not be excluded. 

Social Ranger’s arguments to the contrary misconstrue both the facts and the law at issue. 

First, Social Ranger argues that Mr. Crook’s twenty-plus years of experience as an 

award-winning game design consultant does not qualify him to testify about the policies of the 

various platforms with which he has worked extensively.  This argument ignores the breadth of 

Mr. Crook’s experience and misstates the legal standard. Mr. Crook is an expert in the digital 

gaming industry. His experience provides relevant insight into the effects of platform policies on 

the experience of both game users and developers—the two primary platform customers. Even 

1 All references to “Ex.” refer to the appropriate exhibit of the Lee Declaration.
2 The topics of testimony Social Ranger seeks to exclude also encompass other portions of Mr. 
Crook’s report that Social Ranger does not challenge.  See, e.g., Crook V.B.2, VI.B, App’x 3, 
¶¶ 27, 90.
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though it is not necessary for the opinions he provides in this case, Mr. Crook also has extensive 

experience consulting for and working with platform providers.

Second, Social Ranger selectively quotes five sentences to suggest that Mr. Crook intends 

to testify about the “state of mind” of platform operators and, as a result, seeks to strike an entire 

fifteen-page section (and a few paragraphs outside that section). Reading the sentences in 

context shows that Mr. Crook was opining appropriately on his understanding, based on his 

extensive experience, of the considerations that platforms take into account in balancing the 

interests of users and developers.  In any event, Social Ranger’s request to strike entire sections 

of Mr. Crook’s report based on a few sentences is grossly overbroad.

Third, Social Ranger’s claim that Mr. Crook’s Table 1 opinions are unreliable ignores 

that Mr. Crook’s analysis was limited to determining the platforms on which developers make 

certain games available.  This straightforward analysis, which involved visiting several different 

platforms to determine whether 20 games available on Facebook.com were also available on 

these other platforms, was not criticized by Social Ranger’s industry experts, and Social Ranger 

asked no questions about it during Mr. Crook’s deposition.  With respect to Dr. Carlton’s 

compilation of that list of 20 games, Social Ranger fails to acknowledge that it could have, but 

chose not to, cross-examine Dr. Carlton—perhaps because its own liability expert confirmed the 

accuracy of Dr. Carlton’s calculations. Experts on both sides have considered this list, and all 

reached the same conclusion—it is reliable.

Fourth, Social Ranger misconstrues Mr. Crook’s use of public articles in his report. As 

Mr. Crook testified, his opinions are based on his experience in the gaming industry. To the 

extent public articles are cited in his report, they bolster his observations or provide factual 

context—just as Social Ranger’s experts did.
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Fifth, Social Ranger erroneously construes Mr. Crook’s testimony regarding incentivized 

ads as limited to advertisements off Facebook.com. But Mr. Crook’s opinions about incentivized 

ads relate to advertisements on all platforms, including Facebook.com. 

Sixth, Social Ranger challenges the inclusion of factual background and bases for Mr. 

Crook’s opinions, but Federal Rule of Civil Procedure 26(a)(2)(B) requires disclosure of “the 

basis and reasons” for an expert’s opinions and “the facts or data considered…in forming them.”

III. LEGAL STANDARD

Federal Rule of Evidence 702 governs the admissibility of expert testimony and requires 

courts to explore “‘qualifications, reliability, and fit.’”  S. Track & Pump, Inc. v. Terex Corp.,

852 F. Supp. 2d 456, 462 (D. Del. 2012). “‘Where there is a logical basis for an expert’s opinion 

testimony, the credibility and weight of that testimony is to be determined by the jury, not the 

trial judge.’” Exelis Inc. v. Cellco P’ship, 2012 WL 6043494, at *13 (D. Del. Nov. 6, 2012).

IV. ARGUMENT

For the reasons discussed below, Mr. Crook’s opinions, as disclosed in his expert report, 

meet the standards of Federal Rule of Evidence 702 and are admissible in this case.  Any 

criticisms Social Ranger has regarding Mr. Crook or his report are subjects for cross 

examination, not a motion to exclude.

A. Mr. Crook is qualified to offer opinions on how platform policies affect users 
and developers.

The Third Circuit recognizes “that a broad range of knowledge, skills, and training 

qualify an expert as such.”  In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 741 (3d Cir. 1994).  

Mr. Crook’s knowledge, skills, and experience in the digital gaming industry span twenty-plus 

years.  He has extensive experience developing games for various platforms that employ all 

monetization strategies at issue in this case. Yet Social Ranger complains that Mr. Crook “has 
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no experience operating a platform or any similar business.”  Motion To Exclude, at 2. Social 

Ranger’s argument provides no reason to exclude Mr. Crook’s opinions for two reasons.

First, Social Ranger’s premise is incorrect—Mr. Crook does have experience with how 

and why platforms develop their business strategies. For two years, Mr. Crook consulted for 

Panasonic on its attempt to develop a game distribution platform.  Ex. 2, at 85:23 - 87:03.

During that time, Mr. Crook worked approximately 15 hours per week on the project.  Id. He 

was involved in key strategic decisions, including the platform’s “monetization options.” Id.

While Panasonic never launched this platform, Mr. Crook gained firsthand experience designing 

a platform to compete in a crowded field.  In addition, Mr. Crook has “[w]ork[ed] with first-

party platform owners throughout his entire career.” Id. at 214:8-9. He also has attended dozens 

of industry conferences and regularly hears platform representatives discuss their products, 

policies, and strategic considerations. See, e.g., id. at 289:3-16, 290:15-19. In sum, Mr. Crook is 

“quite familiar with how game development platforms operate.”  Id. at 286:3-6.

Second, Mr. Crook’s decades of experience as a game producer and game-design 

consultant provide extensive insight into the effects platform policies have on user and developer 

experience. He leads a company that consults on game design and strategy projects for more 

than a hundred clients, and he has personally designed aspects of dozens of games for many 

prominent game developers.  In addition, Mr. Crook has played hundreds more games on 

multiple platforms and devices to stay abreast of developments within the industry.  See 

generally Crook Report (discussing some of the many games on various platforms that Mr. 

Crook has played).  Thus, he is well qualified to opine on how platforms’ policy choices affect 

their attractiveness to both developers and users.3 See Ex. 2, at 285:12-19. To the extent Social 

3 See, e.g., Crook ¶ 113 (“[T]he efforts of developers to take advantage of virality on Facebook 
(continued…)
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Ranger complains that Mr. Crook is unqualified because he lacks specific experience working 

for an existing game distribution platform, that criticism lacks merit and goes to the weight, not 

the admissibility, of his opinions.  See Holbrook v. Lykes Bros. S.S. Co., 80 F.3d 777, 782 (3d 

Cir. 1995) (calling district court’s approach “mistaken” when it “restricted [expert] testimony 

based on a requirement that the witness practice a particular specialty”).4

B. Social Ranger’s exclusion requests regarding alleged “state of mind” 
opinions misconstrue Mr. Crook’s opinions and, in any event, are not 
reasonably tailored.

In Section IV.B of its motion, Social Ranger identifies isolated phrases it says are 

inadmissible.  Rather than seek to exclude those isolated parts, Social Ranger argues that whole 

swathes of Mr. Crook’s report should be excluded. Social Ranger’s challenges are meritless.

First, the sentences Social Ranger quotes, when considered in context, reflect Mr. 

Crook’s understanding—based on his many years of dealing with and evaluating platforms—of 

the issues platform operators face in balancing the interests of users and developers to make a 

platform successful.  They do not suggest any intent to offer an opinion on motive or state of 

mind of a platform.  Several of the sentences are simply introductory sentences, after which Mr. 

came at a cost to the user experience.”); ¶¶ 113-15 (discussing effect of Facebook anti-spamming 
policies on the user experience); ¶¶ 116-20 (discussing negative effect of fraudulent 
advertisements on the user experience); ¶ 124 (“Over time developers came to see that moving 
away from incentivized ‘active’ offer ads not only enhanced the user experience but also 
increased developer revenue.”); ¶¶ 124-29 (discussing the reasons developers moved away from 
offer walls); ¶¶ 130-34 (discussing the “poor user experiences” on MySpace from 
advertisements); ¶ 138 (describing the benefits to both users and developers that arise from 
streamlined payment processes); ¶ 142 (comparing the revenue shares of various platforms); 
¶ 143 (discussing developer reactions to Facebook’s July 2011 Policy). 
4 Mr. Crook’s opinions on how game platform policies affect users and developers are an 
application of his expertise in the game industry as a whole.  In contrast, Social Ranger’s 
industry experts, Justin Waldron and Joshua Grant, offer opinions on business failures of entities 
such as MySpace that have or had significant operations outside of the gaming space.  Neither of 
them is an expert in those non-gaming operations or in the discrete topic of business failures.
See Defendant’s Opening Br. in Support of Its Motion To Exclude Expert Testimony of Justin 
Waldron and Joshua Grant (D.I. 232).
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Crook discusses factual support establishing the particular proposition at issue.  See, e.g., Crook 

¶ 136 (introducing section discussing the benefits of integrated payment-processing solutions to 

users and developers); ¶ 137 (introducing paragraph discussing examples of fraud on third-party 

payment-processing services); ¶ 138 (introducing paragraph discussing examples of benefits that 

inured to both users and developers from streamlined payment-processing systems). Others do

not even refer to platform operators and instead refer to observations by industry commentators 

or Mr. Crook’s own observations from his experience in the industry. See, e.g., Crook ¶ 138

(referring to an industry commentator in support of the suggestion that “[s]ome at the time also 

recognized a significant advantage that mobile and tablet devices had over their PC-based 

competitors”); Crook ¶ 141 (discussing Mr. Crook’s observations of the structure of and services 

provided to developers pursuant to revenue sharing agreements).5

Second, the relief Social Ranger requests far exceeds the scope of the few isolated quotes 

about which it complains.  Social Ranger selectively quotes five sentences from Section VII of 

Mr. Crook’s report. See Motion To Exclude, at 11-12. Based on these five sentences, it asks the 

Court to exclude all 15 pages of Section VII, and several paragraphs in other sections. See id. at 

2. Yet Social Ranger offers no basis for excluding these other portions, which it does not claim 

opine upon the “state of mind” or “motive” of a platform.  Paragraph 138, for instance, discusses 

multiple documents and articles acknowledging the benefits to users and developers of 

streamlined payment processes.  It includes Mr. Crook’s opinions that “[u]sers would benefit by 

having a frictionless, easy-to-navigate interface from a name they trusted” and “developers 

would benefit from the increased conversion rates that a trusted, streamlined system facilitated.”

Crook ¶ 138.  But because those sentences are preceded by a sentence stating, in his opinion, 

5 In contrast, see footnote 9 below.
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“platforms recognized the benefits to both users and developers that arose from streamlined 

payment processing mechanisms,” Social Ranger says these sentences should be excluded.  

Social Ranger’s other requests in this section are similarly overbroad.  Courts consistently reject 

such sweeping motions to exclude.  See, e.g., Stokes v. Xerox Corp., No. 05-71683, 2008 WL 

275672, at *7 (E.D. Mich. Jan. 28, 2008) (rejecting “overly broad” requests to exclude expert 

testimony). The Court should do so here.  

C. Mr. Crook’s opinions related to Table 1 are reliable.

Social Ranger takes issue with Mr. Crook’s opinions related to Table 1, claiming that he 

has a “meager understanding about [its] contents.” Motion To Exclude, at 17. This argument 

fails for two reasons:  (1) Mr. Crook and his team analyzed the platforms on which the games in 

Table 1 are distributed, and he has a deep understanding of these columns of the table; and (2) 

Dr. Carlton, not Mr. Crook, determined the 20 games on the list, and Social Ranger had the 

opportunity to question Dr. Carlton about his determination.

1. Mr. Crook and his team performed the distribution analysis described in 
Table 1.

In Table 1 of his report, Mr. Crook analyzes whether the top 20 games on Facebook.com,

as identified by Dr. Carlton, are available on other platforms such as iOS, Android, Amazon, or a 

stand-alone website. This involved visiting the other platforms to determine whether they 

offered the same games listed on the top 20 list. Based on this analysis, Mr. Crook concluded

that nearly all of the games appear on other platforms.  He also determined that, on those other 

platforms, the games “are the same games, by the same developers, with the same game story 

lines and rules, the same types of monetization features, and the same types of social 

functionality as found on Facebook.com.”  Crook ¶ 32.
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Seeking to ignore the results of Mr. Crook’s analysis as reflected in the six columns 

relating to distribution platforms, Social Ranger claims that Mr. Crook “has no knowledge” of 

how Dr. Carlton determined which games to include in the top 20 list. See Motion To Exclude, 

at 16.  But how Dr. Carlton made that determination is irrelevant to Mr. Crook’s analysis, which 

was simply to determine whether the games that appeared on that list (regardless of how they got 

there) were distributed on other platforms. While the results of Mr. Crook’s analysis certainly 

undermine Social Ranger’s claims, there is no basis for excluding them.

2. Mr. Crook identified Dr. Carlton as the source of the top 20 list, and 
Social Ranger deposed Dr. Carlton.

Instead of addressing Mr. Crook’s analysis in Table 1, Social Ranger focuses on how Dr. 

Carlton selected games for inclusion on the list in one column of the table. See Motion To 

Exclude, at 16-17. But Social Ranger cannot complain that Mr. Crook could not explain the 

details of Dr. Carlton’s selections when (1) Mr. Crook disclosed that Dr. Carlton made the 

selections, as well as the basis for the selections (in-app purchase revenue from June 2015 to 

May 2016 based on Facebook data), and (2) Social Ranger had the opportunity to examine Dr. 

Carlton about his calculations.  

Mr. Crook’s report identified Dr. Carlton as the source of the top 20 games.  Mr. Crook’s 

report also disclosed his understanding that Dr. Carlton “compiled the list based on App Annie 

and Facebook Credits and Payments data.”  Crook Tbl. 1 & n.20. At his deposition, Mr. Crook 

repeated that the list of games was provided to him by Dr. Carlton.  See Ex. 2, at 143:20-21.

Social Ranger deposed Dr. Carlton nearly four weeks later.

But Social Ranger did not ask Dr. Carlton a single question about the calculations he 

performed to create the top 20 list. This is likely because its own expert does not dispute any of 

Dr. Carlton’s calculations. See Ex. 1, at 179:21-180:12. When, as here, a party can explore the 
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reliability of an expert’s underlying data, there is no basis for excluding that expert’s testimony.  

Compare Kraft Foods Grp. Brands LLC v. TC Heartland, LLC, No. CV 14-28-LPS, 2017 WL 

134703, at *3 (D. Del. Jan. 12, 2017) (refusing to exclude expert testimony when “the 

individuals [the expert] relies on have been deposed and will be available to testify at trial”) and

S. Track & Pump, 852 F. Supp. 2d at 469 (refusing to exclude expert testimony when “expert 

report and deposition testimony adequately disclose the bases for his opinions”), with ZF 

Meritor, LLC v. Eaton Corp., 696 F.3d 254, 293 (3d Cir. 2012) (excluding expert testimony that 

was based on projections made by unknown persons using unknown methodology because the 

expert’s lack of knowledge “‘virtually preclude[d] any assessment of the validity of the 

projections through cross-examination’”).

More generally, experts commonly rely on information obtained from another expert.  

Indeed, Social Ranger’s liability expert relied on opinions from its industry experts even though, 

as Dr. Frankel testified, he had no basis to “independently evaluat[e]” those opinions.  Ex. 1, at 

31:02-19, 32:9-18, 33:11-21; see, e.g., Frankel Op. nn.60, 264-67 (citing Joshua Grant); Frankel 

Reply n.97 (same). Social Ranger should not be able to impose a more stringent standard on

Facebook’s experts than it does on its own.  See, e.g., Glossip v. Gross, 135 S. Ct. 2726, 2745 

(2015) (rejecting challenge to expert opinion for relying on certain source and noting that 

moving party’s expert relied on same type of source); McGuire v. Metro. Life Ins. Co., No. 12-

10797, 2014 WL 3894363, at *16 (E.D. Mich. Aug. 8, 2014) (criticizing challenge to expert’s 

contract interpretation when moving party’s expert interpreted same language).

D. Mr. Crook’s opinions are based on his years of experience in the industry
working with and advising developers, not exclusively on “public articles.”

Social Ranger argues that Mr. Crook’s expert testimony concerning “Facebook’s 

regulation of spam and MySpace’s regulation of advertisements should be excluded because it is 
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not based on specialized knowledge or expertise, only public articles.” Motion To Exclude, at 

13. This argument misstates the basis for Mr. Crook’s opinions.

As Mr. Crook’s report makes clear, his opinions are based on his decades of experience 

in the industry.  For instance, Mr. Crook has consulted on games for Facebook.com and 

researched and played games on Facebook.com, including during the time frame discussed in 

paragraphs 112-15. And Mr. Crook’s account of the negative user experience on MySpace 

comports with his own experience on MySpace and contemporaneous complaints he heard 

throughout the industry, several of which he references in his report. Social Ranger’s conclusory 

assertions that Mr. Crook “lacks personal knowledge” and “has no experience relating to any of 

these topics,” see Motion To Exclude, at 14, thus fall flat.6

Throughout his report, Mr. Crook references additional sources, including internet 

sources, for factual context and added support to his experience-based opinions. See, e.g., Ex. 2,

at 202:10-17 (explaining that his opinions are based on cited sources “in addition to my client’s 

and my 21, 22 years of experience”); id. at 41:22-24 (“I have about 21 or 22 years’ experience in 

this industry.  So, this was fairly trivial . . . to compile given that.”); id. at 42:1-2 (“I mean, 

they’re the facts, what actually happened, and what I lived.”). Contrary to Social Ranger’s 

suggestion, Mr. Crook bases his testimony on his many years of experience and not “only [on] 

public articles.” Motion To Exclude, at 13. The use of additional sources to supplement Mr. 

6 Social Ranger mischaracterizes many of the partial quotations it takes from Mr. Crook’s 
deposition transcript and report.  For example, Social Ranger incorrectly suggests that Mr. Crook 
broadly stated “he doesn’t ‘feel qualified’ to offer an opinion about [the] efficacy” of 
“Facebook’s management of the viral features on its platform.”  Motion To Exclude, at 14 
(quoting Crook Dep. at 97:22 - 100:7).  Mr. Crook said no such thing.  Instead, in response to a 
much narrower question (“So have I compared inviting friends to play a game on a mobile game 
platform versus inviting friends to play a game on a social network game platform?”  See Crook 
Dep. Tr. at 99:19 - 100:2), Mr. Crook responded, “It’s a very hard comparison to do, given that I 
don’t own the platforms.”  Id. Social Ranger’s counsel followed up, “So you have no opinion on 
that,” to which Mr. Crook responded, “Not one that I feel qualified to offer here.”
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Crook’s experience is entirely appropriate. See Glossip, 135 S. Ct. at 2745 (allowing expert 

testimony that was based on “multiple sources and his own expertise”).7

E. Mr. Crook’s opinions about offer walls relate to all platforms, including 
Facebook.com, and are based on his extensive experience advising game 
developers.

Social Ranger claims that Mr. Crook’s opinions about the steep decline in use of offer 

walls are inadmissible because his testimony only concerns mobile devices, not Facebook.com, 

and so does not apply to the facts of the case. Motion To Exclude, at 15. This claim is meritless. 

First, Plaintiff’s attempt to artificially limit the relevant market to virtual currency 

services offered to developers on Facebook.com does not render Mr. Crook’s opinions irrelevant 

to the actual, economically plausible market at issue here, which includes mobile platforms.

Second, Mr. Crook’s opinions are not limited to mobile devices.  Social Ranger concedes 

as much in its brief.  See Motion To Exclude, at 3 (“Crook testified that the opinions in Section 

VII of his report are about ‘platforms in general,’ and not any particular platform.”).  And Mr. 

Crook discusses his experience with his own clients, who were building on various platforms, 

not just mobile platforms.  For instance, Mr. Crook twice explains why he has not recommended 

offer walls to his clients—which included developers of games for both mobile platforms and 

Facebook.com.  See Crook ¶¶ 61, 128; see also Crook ¶ 7 (discussing recent experience with 

developers of games for both Facebook.com and mobile platforms); Ex. 2, at 73-75, 82 (same).

Mr. Crook’s extensive experience advising developers on multiple platforms, including 

Facebook.com, is sufficient basis for his opinions about the general decline of offer walls.  See

7 Social Ranger’s motion fails to mention the numerous opinions of its own industry experts that 
are based on nothing more than internet sources.  See, e.g., Waldron Op. ¶¶ 109-110; ¶ 119; ¶ 
141; Waldron Reply ¶¶ 86-90; Grant Op. ¶ 27 (D.I. 253-1); Grant Op. ¶¶ 60-107 (citing internet 
sources and only one Facebook document in 13 pages discussing games on console platforms); 
Grant Op. ¶¶ 108-47 (citing to internet sources in all but one footnote of a 14-page discussion of 
games on feature phones); Grant Reply ¶¶ 81-89 (D.I. 253-1); Grant Reply ¶¶ 182-90.
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Reach Music Pub., Inc. v. Warner Chappell Music, Inc., 988 F. Supp. 2d 395, 405 (S.D.N.Y. 

2013) (admitting industry expert’s opinion based on his experience in the industry and the fact 

that he had never observed a certain practice).

Social Ranger’s argument focuses on the footnotes from only a few of the paragraphs 

where Mr. Crook discusses incentivized ads.  In paragraphs 124-29 (the second time he discusses 

incentivized ads), Mr. Crook cites articles recognizing some of the same shortcomings that cause 

him not to advise his clients to incorporate offer walls into their games.  While these sources 

consider offer walls on mobile platforms, Mr. Crook’s opinion is that, based on his knowledge 

and experience, the criticisms apply to offer walls in general.  See Crook ¶ 124 (“Developers 

increasingly have moved away from ‘active’ offer ads and offer walls for several reasons 

unrelated to platform regulation”); ¶¶ 125-29 (explaining reasons); see also ¶ 90 (explaining 

similarities of offer walls across platforms); Ex. 2, at 203:9-12, 21-22. In addition, Social 

Ranger ignores another portion of Mr. Crook’s report where he cites two sources that discuss 

developers who moved away from ads on all platforms, not just mobile platforms. See id. ¶¶ 59-

62; see also Ex. 3, at 30:18 - 31:22; Ex. 4. In any event, Social Ranger’s objection to Mr. 

Crook’s reliance on articles discussing offer walls on mobile platforms goes to the weight, not 

the admissibility, of his testimony.  See, e.g., Tuman v. Genesis Assocs., 935 F. Supp. 1375, 1385 

(E.D. Pa. 1996) (“‘[Q]uestions relating to the bases and sources of an expert’s opinion affect the 

weight to be assigned that opinion rather than its admissibility . . . .’”); McMunn v. Babcock & 

Wilcox Power Generation Grp., Inc., 2014 WL 814878, at *9 (W.D. Pa. Feb. 27, 2014) 

(allowing expert’s testimony despite challenge to his reliance on a certain body of literature).

F. Social Ranger improperly challenges the factual basis provided by Mr. 
Crook for certain of his opinions, rather than his actual opinions.

According to Federal Rule of Civil Procedure 26(a)(2)(B), an expert witness’s report 
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must contain “the basis and reasons” for his opinions as well as “the facts or data considered…in 

forming them.”  See also Gumbs v. Int'l Harvester, Inc., 718 F.2d 88, 98 (3d Cir. 1983) (“[An] 

expert’s testimony must be accompanied by a sufficient factual foundation.”).  Experts that fail 

to comply with this provision risk the exclusion of their testimony.  Notwithstanding this 

requirement, Social Ranger criticizes Mr. Crook’s report for providing the factual context and 

disclosing the factual bases for his opinions. Social Ranger’s argument rings particularly hollow 

given that its experts likewise provide accounts of the factual record in their reports.8

Accordingly, Social Ranger’s criticism of Mr. Crook’s report for providing similar factual 

context and disclosing the factual bases for his opinions is both inconsistent with its own actions 

and without merit.9

As his report makes clear, Mr. Crook will not testify “‘solely for the purpose of 

constructing a factual narrative based on record evidence.’”  Krys v. Aaron, 112 F. Supp. 3d 181, 

206 (D.N.J. 2015) (emphasis omitted).  Far from it.  Plaintiff identifies one of the core opinions 

of Mr. Crook’s report—that “digital game developers can and do choose among multiple 

8 See, e.g., Frankel Op. ¶¶ 16-107 (D.I. 252-1); Waldron Op. ¶¶ 81-83, 85-108; Grant Op. ¶¶ 22-
26 & nn.1-26; Grant Op. ¶¶ 51-59 & nn.77-94; Grant Reply ¶¶ 124-28 & nn.115-21; Grant Reply 
¶¶ 130-33 & nn.123-27; Grant Reply ¶¶ 140-42 & nn.132-35; see also Ex. 1, at 17:14 - 18:03 
(Dr. Frankel explaining he “laid out much of the history of the industry”).
9 In several cases, Social Ranger’s experts go much further than merely providing a factual 
account and appear to opine on knowledge or state of mind.  See, e.g., Waldron Op. ¶ 99
(“Facebook was already actively considering”); Waldron Op. ¶ 102 (“Facebook employees . . .
were all acutely aware”); Waldron Op. ¶ 144 (“Facebook did not consider”); Waldron Reply ¶ 49
(D.I. 253-1) (“Facebook employees believed”); Grant Reply ¶ 144 (“Facebook’s Sean Ryan was 
well aware of these issues . . . and even considered”); Frankel Op. ¶ 26 (“Facebook recognized 
an opportunity”); Frankel Op. ¶ 95 (“Facebook was concerned”); Frankel Op. ¶ 98 (“Facebook 
employees were also concerned”); Frankel Op. ¶ 106 (“Facebook appears to have been 
motivated”); Frankel Op. ¶ 112 (“Facebook . . . considered doing so”); Frankel Op. ¶ 154
(“Facebook recognized that Zynga risked devastation”); Frankel Op. ¶ 189 (“Indeed, this was 
one of Facebook’s fears”); Frankel Op. ¶ 259 (“[Facebook] believed there was little cost to 
permitting them”); Frankel Reply ¶ 12 (D.I. 252-1) (“Facebook’s conduct was motivated by”); 
Frankel Reply ¶ 24 (“Facebook recognized that having good applications on its site would draw 
users”); Frankel Reply ¶ 118 (“The Facebook concern . . . appears to be pretextual”).
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platforms to distribute their games”—and concedes this opinion is admissible.  Motion To 

Exclude, at 1.  In addition to his experience, one of the bases for this opinion is Mr. Crook’s 

observations about the decline of MySpace as a platform.  As Mr. Crook explains in his report, 

“MySpace has been criticized for failing to regulate . . . predatory types of advertisers and 

ignoring user complaints while the platform declined in popularity.”  Crook ¶ 134; see also id.

¶¶ 131-33.  MySpace’s failures, at least in part, led developers to focus their resources on other 

platforms.  See id. ¶¶ 130, 134.  Thus, Mr. Crook’s discussion of the criticisms leveled at 

MySpace, and the contrast to other platforms such as Facebook, complies with Federal Rule of 

Civil Procedure 26(a)(2)(B)’s requirement that Mr. Crook disclose the basis for his opinions.10

In addition, Mr. Crook’s account of the MySpace user experience and Facebook’s anti-

spamming regulations rebut the mischaracterizations of related events by Social Ranger’s 

experts.  For instance, Mr. Grant discussed virality on Facebook without analyzing (1) the 

negative user experiences created by unchecked developer notices to users, or (2) Facebook’s 

subsequent attempts to regulate unsolicited notices to protect the user experience.  See Grant Op. 

¶¶ 46-49; see also Waldron Op. ¶¶ 31-32, 34 (D.I. 253-1).  Similarly, Mr. Waldron suggests that 

MySpace declined at the same time Facebook announced its July 2011 Policy, implying 

Facebook’s policies caused this decline.  See Waldron Op. ¶ 118.  But Mr. Waldron fails to 

discuss any deficiencies of the user experience on MySpace that were widely recognized in the 

industry at the time.  Mr. Crook’s rebuttal report provides additional factual context that Grant 

and Waldron omit.  Supplementing such deficiencies in an opening report is proper rebuttal 

expert testimony.  See, e.g., Laflamme v. Safeway, Inc., No. 3:09-CV-00514, 2010 WL 3522378, 

10 Another example is Mr. Crook’s discussion of his understanding of Facebook’s decision to 
implement the July 2011 Policy.  See, e.g., Crook ¶ 122.  This understanding is part of the basis 
for his opinion that users will go elsewhere if platforms fail to optimize the user experience.  See
Crook ¶¶ 110-11.
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at *3 (D. Nev. Sept. 2, 2010) (“[O]pining on methods and facts plaintiffs’ experts did not 

consider [is] precisely the type of rebuttal testimony the court would expect.”).

V. CONCLUSION

For the foregoing reasons, Facebook respectfully requests that the Court deny Social 

Ranger’s motion to exclude Mr. Crook’s opinions and to strike portions of his report. In the 

alternative, if the Court agrees with Plaintiff in any respect, Facebook requests the opportunity to 

file a supplemental report addressing any deficiencies.
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