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BYE-MAIL 

Mr. Ryan B. Parker 
Senior Trial Counsel 

AND AFFILIATED PARTNERSHIPS 

300 North LaSalle 
Chicago, IL 60654 

(312) 862-2000 

www.kirkland.com 

April 23, 2018 

United States Department of Justice 
Civil Division, Federal Programs Branch 
Telephone: (202) 514-4336 
Email: ryan.parker@usdoj.gov 

Re: Karnoski et al. v. Trump et al., 2:17-cv-01297-MJP 

Dear Ryan: 

Facsimile: 
(312) 862-2200 

I write regarding deficiencies in Defendants' written discovery responses to Plaintiffs' 
interrogatories, requests for production ("RFPs"), and requests for admission ("RF As"), as well as 
depositions in other related actions. 

1. Defendants' Outstanding Interrogatory and RFP Deficiencies 

Defendants never responded to my February 23, 2018 letter regarding Defendants' 
interrogatory and RFP responses. As I previously explained, Defendants have failed to show that 
they are entitled to rely on Rule 33(d) to respond to Plaintiffs' interrogatories. Even if they were, 
they have not adequately identified the specific documents that are responsive to Plaintiffs' 
interrogatories. It is not enough to say the answer "may be derived from a review of certain 
documents." Defendants must provide sufficient detail of the specific documents that are 
responsive. See Fed. R. Civ. P. 33(d) (records must be specified "in sufficient detail to enable the 
interrogating party to locate and identify them as readily as the responding party could"). And, as 
my previously letter stated, it is improper to rely on Rule 33( d) to answer contention interrogatories 
such as Plaintiffs' Interrogatory Nos. 1-3: 

• Identify and describe each of the governmental purposes or interests that you contend 
will be advanced by the Policy (including, but not limited to, any purported interest in 
military readiness, lethality, unit cohesion, and military resources). 
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• For each governmental purpose or interest identified in Your answers to Interrogatory 1 
above, describe in detail all facts that You contend establish the need or justification to 
further each purpose or interest, including all Documents that You contend might 
establish the existence of such facts. 

• For each governmental purpose or interest identified in Your answers to Interrogatory 1 
above, describe in detail all facts that You contend demonstrate that the Policy furthers 
that purpose or interest, including all Documents that You contend might establish the 
existence of such facts. 

Please supplement and/or amend Defendants' interrogatory responses to comport with Rule 33 
by no later than April 27, 2018. 

My February 23 letter also asked Defendants to comply with the directive in Rule 34 to 
indicate whether any documents are being withheld based on any non-privileged-based objections 
in Defendants' RFP responses. Because you have not responded, we understand that Defendants 
are not withholding any documents on any basis other than privilege. If that is incorrect, please 
let me know immediately. 

Finally, Defendants' objection to the scope of Plaintiffs' Interrogatory No. 41 is without 
merit. Plaintiffs' interrogatory is appropriately limited in time and subject matter, rendering the 
request proper and answerable by both the Department of Defense and the President.2 Please 
provide a response by no later than April 27, 2018. 

2. The President's Refusal to Respond to Any Discovery Requests 

Defendants have failed to provide substantive discovery responses for all written discovery 
propounded on the President. Contrary to Defendants' assertions, the President is not immune 

"Identify all individuals with whom President Trump has discussed or corresponded with regarding the United 
States' past, present, or potential future government policies on transgender military service or related healthcare, 
and the dates of each discussion, from November 9, 2016 to the present." 

Defendants' scope objection cannot justify their complete failure to respond. See Fed. R. Civ. P. 33(b)(3) ("Each 
interrogatory must, to the extent it is not objected to, be answered separately and fully .... ");Fed. R. Civ. P. 33 
advisory comm. notes ("If, for example, an interrogatory seeking information about numerous facilities or 
products is deemed objectionable, but an interrogatory seeking information about a lesser number of facilities or 
products would not have been objectionable, the interrogatory should be answered with respect to the latter even 
though an objection is raised as to the balance of the facilities or products."); In re Rivera, 2017 WL 516369 5, at 
*6 (C.D. Cal. Apr. 14, 2017) ("If a dispute remains as to the proper scope of a discovery request, a party should 
still respond to the extent possible to the non-objectionable portion"). 
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from responding to civil discovery based on separation-of-powers principles or matters of 
executive privilege. Defendants' supporting authority does not stand for such a sweeping 
proposition. For example, Mississippi v. Johnson, 71 U.S. 475, 601 (1866), and its progeny speak 
only to the ability of courts to enjoin the President. By the same token, Cheney v. US. District 
Court for District of Columbia, 542 U.S. 367, 385 (2004), merely indicated that separation of 
powers should "inform the conduct of the entire proceeding, including the timing and scope of 
discovery." Id. at 385 (emphasis added) (quoting Clinton v. Jones, 520 U.S. 681, 707 (1997)). It 
did not eviscerate a party's right to conduct discovery into the Executive. Rather, the Court 
remanded the case so that the district court could consider the separation-of-powers objections. 
Id. at 391-92. Had the Court intended to immunize the President from civil discovery entirely, it 
would have so held. It did not. 

Plaintiffs have served on the President proper discovery that is narrowly tailored to obtain 
information that is highly relevant to the issues in this case. The Court has rejected Defendants' 
contention that the President is not a proper party in this action, finding that he may be subjected 
to declaratory relief. (4/13/2018 Op. and Order, Docket No. 233, at 29.) And the Court likewise 
concluded that "the Ban was devised by the President, and the President alone," (id.) making this 
discovery of the utmost relevance. Please supplement all of the President's discovery responses 
no later than April 27, 2018. 

3. Defendants' Deficient Responses to Requests for Admission 

First, in response to Plaintiffs' RFA Nos. 2, 3, 5, 11, 13, and 16,3 Secretary Mattis and the 
Department of Defense assert that they have made a reasonable inquiry but lack information 
sufficient to admit or deny these requests. In order for Plaintiffs to evaluate these claims, 

RF A No. 2 ("Admit that on or before July 26, 2017, President Trump decided that 'the United States Government 
will not accept or allow transgender individuals to serve in any capacity in the U.S. military[.]"'); RF A No. 3 
("Admit that prior to President Trump's July 26, 2017 statements on Twitter, President Trump did not inform 
General Joseph F. Dunford, Jr. or any other member of the Joint Chiefs of Staff that the United States Government 
would not accept or allow transgender individuals to serve in any capacity in the U.S. military."); RF A No. 5 
("Admit that between July 26, 2017 and September 26, 2017, General Joseph F. Dunford, Jr. communicated to 
President Trump that transgender service members who otherwise meet the physical and mental standards for 
military service and are worldwide deployable should be able to continue serving."), RF A No. 11 ("Admit that 
between January 20, 2017 and July 26, 2017, Lieutenant General H.R. McMaster did not recommend that 
President Trump adopt a policy of excluding transgender individuals from serving in any capacity in the U.S. 
military."); RFA No. 13 ("Admit that prior to July 26, 2017, President Trump never spoke to any person he 
believed to be or knew to be transgender regarding his decision 'that the United States Government will not accept 
or allow transgender individuals to serve in any capacity in the U.S. military."'); RFA No. 16 ("Admit that You 
have never granted a medical waiver allowing a transgender individual to access into the U.S. military when 
otherwise applicable medical requirements would disqualify that individual from accession solely on account of 
the individual's transgender status, gender transition, or gender dysphoria."). 
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Defendants must explain the inquiry they undertook. See Carolina Cas. Ins. Co. v. Oahu Air 
Conditioining Serv., Inc., 2014 WL 4661979, at *6 (E.D. Cal. Sept. 17, 2014) (ordering party to 
"respond by either admitting or denying [a request for admission] or stating in detail the nature of 
the 'reasonable inquiry' it made"); A. Farber & Partners, Inc. v. Garber, 237 F.R.D. 250, 257 
(C.D. Cal. 2006) ("Rule 36 requires the responding party to make a reasonable inquiry, a 
reasonable effort, to secure information that is readily obtainable from persons and documents 
within the responding party's relative control and to state fully those efforts." (emphasis added) 
(quoting Henry v. Champlain Enterprises, Inc., 212 F.R.D. 73, 78 (N.D.N.Y. 2003)). Please 
supplement these responses with this information by April 27, 2018. 

Second, Defendants object to RF A No. 24 on the basis that the term "decided" is 
purportedly "vague and ambiguous, as well as undefined." As an initial matter, Defendants should 
interpret Plaintiffs' requests using the plain dictionary meaning of each term. See In re Plascencia, 
2012 WL 2161412, at *5 (C.D. Cal. Bankr. June 12, 2012) (noting that terms in discovery can be 
interpreted by "[r]eference to a dictionary and use of common sense"); US. ex rel. Englund v. Los 
Angeles Cty., 235 F.R.D. 675, 685 (E.D. Cal. 2006) ("[I]t is not ground for objection that the 
request is 'ambiguous' unless so ambiguous that the responding party cannot, in good faith, frame 
an intelligent reply."). But Defendants' objection is especially meritless given that they have 
already represented to courts that the President's tweets constituted a "decision." Doe v. Trump, 
1:17-cv-01597-CKK, ECF No. 89-9, Hr'g Tr. at 33:10. Please withdraw Defendants' objection 
and answer RFA No. 2 by April 27, 2018. 

Third, Secretary Mattis and the DoD object to RFA No. 10 as unduly burdensome by 
requiring it to perform discovery into individuals beyond the Joint Chiefs, specifically "more than 
950 general and flag officers." But Rule 36 imposes an obligation on a party to perform reasonable 
inquiries into individuals within its control that "in realistic terms, may have information which 
may lead to or furnish the necessary and appropriate response." Herrera v. Scully, 143 F.R.D. 
545, 548 (S.D.N.Y. 1992) (holding "reasonable inquiry" includes "investigation and inquiry of 
any of defendant's officers, administrators, agents, employees, servants, enlisted or other 
personnel"); accord Florerv. Johnson-Bales, 2010 WL 597167, at *1 (W.D. Wash. Feb. 17, 2010). 
Defendants, therefore, have an obligation to conduct as least a reasonable inquiry and admit or 
deny Plaintiffs' request as appropriate. If a request cannot be admitted or denied outright, Rule 36 
expressly requires a party to qualify its answer as to why the request cannot be admitted or denied. 
Fed. R. Civ. P. 36(a)( 4) ("If a matter is not admitted, the answer must specifically deny it or state 
in detail why the answering party cannot truthfully admit or deny it." (emphasis added)). Please 
confirm that (1) Defendants have performed a reasonable inquiry, (2) explain the scope of that 
inquiry, and (3) based on that inquiry admit, deny, or qualify Defendants' response as appropriate 

4 See supra note 1. 
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by identifying those individuals within the identified ranks that did advise the President to adopt a 
policy excluding transgender individuals from serving in any capacity in the U.S. military. Please 
correct each of the above RF A deficiencies no later than April 27, 2018. 

4. Depositions in Other Actions 

Finally, as discovery moves forward in this case and other related cases, it is important that 
Plaintiffs are given reasonable notice of depositions in other actions, particularly if Defendants 
intend to argue that Plaintiffs cannot take depositions of those witnesses at a later date. Please 
provide at least ten (10) business days of notice in advance of any deposition in another action. 

* * * 
Given the Court's April 13, 2018 order and opinion, and the parties' May 4 deadline for 

submitting an updated joint status report, it is critical that the parties move forward with discovery 
in this case and resolve these disputes as soon as possible. Please identify your availability to meet 
and confer regarding the above issues this week. We need to understand Defendants' positions 
regarding the issues identified above in order to assess the extent to which Plaintiffs need to involve 
the Court in resolving the parties' disputes. Should we not receive a timely response to this letter 
or to the invitation to meet and confer, plaintiffs reserve the right to seek appropriate relief with 
the Comt. 

Sincerely, 
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