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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,  

Plaintiff, 

v. 

XYZ.com, LLC and Daniel Negari, 

Defendants. 

Case No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 
OPPOSITION TO PLAINTIFF’S MOTION IN LIMINE 

TO ADMIT DEFENDANTS’ ADVERTISING STATEMENTS AND INCORPORATED 
MEMORANDUM IN SUPPORT 

I. INTRODUCTION 

Plaintiff Verisign, Inc. asks the Court to admit into evidence an exhibit to Verisign’s Rule 

26 initial disclosures, and the corresponding 64 documents referenced in the disclosures. The 

exhibit consists of excerpted statements attributed to Defendants, which Verisign edited, along 

with its legal argument and commentary about why Verisign believes the statements are 

actionable. As for the underlying documents, Verisign has not established the foundation 

required to admit the documents into evidence. 

There is no basis to admit contested documents, without any foundation, before trial. Nor 

is there a basis to allow Verisign to excerpt portions of statements that it attributes to Defendants 

without authentication. The jury should have the opportunity to consider the statements in 

context. Admitting the exhibit to Verisign’s initial disclosures and the corresponding 

unauthenticated documents into evidence would be highly prejudicial and violate the rules of 

evidence. For these reasons, the Court should deny Verisign’s motion.  

II. FACTUAL BACKGROUND 

Verisign asks the Court to admit into evidence Exhibit A from Verisign’s Rule 26 initial 

disclosures (“Exhibit A”), along with the corresponding documents referenced in Exhibit A for 
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“all purposes,” including “to be used as a summary and demonstrative, including for opening 

statement and closing argument and examinations.” (Dkt. 260 at pp. 1-2.) 

Exhibit A contains excerpted statements from 64 separate items, and Verisign’s legal 

argument as to why Verisign believes each statement is false advertising. (See Dkt. 260-1.) Exhibit 

A contains numerous legal conclusions, including that each excerpted statement comes from 

“commercial advertising or promotion”—a required element in a false-advertising case. (See id.) 

In addition to including legal argument and conclusions, Exhibit A cities to evidence not 

admitted and inaccurately summarized. In Exhibit A, Verisign takes the excerpted statements out 

of context and edits them. As one example, Verisign asks that the jury consider the following 

“false” statement: “2014: .xyz - $2.5m (500registrations at $5 each) . . . 2015: .xyz - $5m (1m 

registrations).”(Dkt. 260-1, p. 3 No. 10 (PX 217).) But that statement is from a two-page email 

dated July 2, 2014 discussing business projections, not actual statements of current fact. 

(September 9, 2015 Declaration of Sophy Tabandeh (Tabandeh Decl.) ¶ 2.) The excerpted and 

edited statement is in the midst of a section discussing what XYZ hopes to achieve in the years to 

come. (Id. ¶¶ 2-3.) Exhibit A flatly misrepresents these key facts. Other statements are edited in 

Exhibit A and all are presented out of context. 

Separately, Verisign asks the Court to admit a total of 64 disparate documents containing 

the allegedly false statements. But Verisign does not include those documents with its filing, 

leaving the Court to guess at their contents. And Verisign provides no testimony or other 

admissible evidence indicating what the exhibits are—or why they are relevant, authentic, and 

admissible. XYZ objects to the admission of each of the underlying documents without the 

necessary foundation.  

For example, Verisign claims that statements on a third party’s website (PX 50) should be 

attributed to Defendant Daniel Negari. (See Dkt. 250-1, p. 8 No. 1 (PX 50); Tabandeh Decl ¶ 4.) 

But that website print-out is inadmissible unless Verisign can prove that Negari wrote or 

authorized wrote it (which he did not). 
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III. ARGUMENT 

A. Neither Rule 611 nor Rule 1006 allows Verisign to submit excerpts of documents 
with Verisign’s legal argument.  

Verisign cites no authority supporting its motion to admit Exhibit A. Two federal rules 

address summary evidence, but neither allows the admission of Exhibit A.  

Fed. R. Evid. 611(a) is a catch-all provision that allows the Court to control the order and 

mode of presenting evidence. While some courts have allowed a party to admit a summary under 

this rule, a party may only admit summary testimony under Fed. R. Evid. 611(a) if the evidence 

that forms the basis of the summary is already admitted. United States v. Johnson, 54 F.3d 1150, 

1160 (4th Cir. 1995). A Rule 611 demonstrative exhibit must be a summary of other exhibits and is 

not itself independent evidence. Id. at 1159. For example, in Johnson, after the government 

presented its case-in-chief over a seven-day period, the court allowed the government to 

introduce a summary of witness testimony, finding the testimony from 25 separate witnesses 

about crack cocaine distribution could properly be summarized in a chart. Id. at 1160. The court 

noted that potential for prejudice was minimized since the parties had stipulated that the chart 

accurately reflected the testimony of the prior witnesses. Id.  

Here, trial has not commenced, and no exhibits have been offered into evidence, let alone 

admitted. Also, the parties have not stipulated that the statements are accurately summarized in 

Exhibit A. To the contrary, Defendants contend that the excerpted statements in Exhibit A are 

taken out of context and mischaracterized. 

Rule 1006 provides: 

The proponent may use a summary, chart, or calculation to prove the content of 
voluminous writings, recordings, or photographs that cannot be conveniently 
examined in court.  

Unlike Rule 611 demonstrative exhibits, Rule 1006 summary charts are themselves admitted into 

evidence to give the jury evidence of the underlying documents. United States v. Janati, 374 F.3d 

263, 273 (4th Cir. 2004). The purpose of Rule 1006 is to reduce the volume of written documents 

that go to the jury by allowing accurate derivatives from the voluminous documents. Id.  So Rule 
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1006 may only be applied where proffered documents are voluminous and otherwise admissible 

in evidence. United States v. Blackwell, 436 F. App'x 192, 199 (4th Cir. 2011) (allowing a summary 

of over 100,000 telephone call records). The Rule 1006 chart must also be an accurate 

compilation of the voluminous records sought to be summarized. Janati, 374 F.3d at 272. 

Neither rule can be used to distort or alter evidence. e.g., Janati, 374 F.3d at 273.  And 

Verisign must prove, under either rule, that the summary is both necessary and helpful to the 

jury. Id.; United States v. Stiger, 413 F.3d 1185, 1198 (10th Cir. 2005).  For example, in Fournier v. 

Erickson, 242 F. Supp. 2d 318, 324-25 (S.D.N.Y. 2003), the court admitted enlarged copies of 

allegedly infringing photographs that were too small for the jury to see in original form but 

required that the photographs not be altered in any way other than increasing their size.  

Exhibit A is not a Rule 611 or Rule 1006 summary and it is not helpful to the jury. It does 

not summarize voluminous evidence. Instead, it excerpts 64 exhibits that Verisign seeks to 

separately admit. If the exhibits are admitted, there is no reason the jury cannot evaluate them: 64 

short documents are not voluminous, and no summary is required. 

Further, Verisign does not accurately summarize the 64 documents in Exhibit A. Instead, 

Verisign edits them and adds legal argument. If the Court were to consider admitting Exhibit A, 

Defendants are entitled to cross-examine the lawyer who drafted Exhibit A about its contents. See 

Johnson, 54 F.3d at 1160. 

In a false advertising case, context is everything. e.g., Scotts Co. v. United Indus. Corp., 315 

F.3d 264, 274 (4th Cir. 2002). But the statements in Exhibit A are isolated and presented without 

any context. For example, Verisign wants the jury to consider a statement that in 2014 and 2015 

XYZ forecast large revenue returns—editing out the fact that the revenue was only projected, not 

stated as a fact. (Exhibit A at p. 3.) Other statements are similarly edited, and all are taken out of 

the context in which they occurred, such as to whom the statements were disseminated to. If 

Exhibit A is admitted, the jury will be misled as to the contents and context of each statement.  

Finally, Exhibit A violates Rule 611 and 1006 because it offers commentary and legal 

argument rather than solely summarizing facts. Exhibit A contains sections entitled “reasons that 
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the statements are false” that are pure argument. Even if those sections are redacted, Exhibit A 

also repeatedly asserts that XYZ’s statements are “false” and “commercial advertising or 

promotion”—contested elements of Verisign’s false advertising claim. Further, Exhibit A groups 

together and categorizes disparate series of statements as ““TOP SELLING,” REVENUE 

AND NUMBER OF REGISTRATIONS,” “NETWORK SOLUTIONS – PAID FULL 

WHOLESALE PRICE” and other inaccurate statements characterizing the exhibits.  

It would be unfairly prejudicial and misleading to allow Verisign to present to the jury 

isolated, edited statements—without the broader context—in addition to Verisign’s legal 

commentary and conclusions. 

B. Verisign must establish a foundation for each document.  

Verisign also claims the Court should admit, pre-trial, documents containing the alleged 

false statements without any foundation, concluding that each document is relevant and a 

statement of a party-opponent. But Verisign must prove that assertion with admissible testimony. 

Fed. R. Evid. 401, 801. And even if Verisign can authenticate its documents and demonstrate that 

they are admissible and relevant, it must still prove that their admission is more probative than 

prejudicial. Fed. R. Evid. 403. 

Verisign may be able to properly lay foundation for some of the proffered exhibits. But it 

also may not. For example, Verisign offers no testimony that statements attributed to Defendant 

Daniel Negari are actually his. Nor does it offer testimony explaining how a third party’s 

statement on a website should be attributed to Defendants. Verisign must provide actual 

testimony during trial before contested exhibits are admitted.  

Finally, Defendants will move for summary judgment in the next couple weeks. If the 

Court does not grant summary judgment entirely, the Court’s ruling may substantially narrow 

the case. All or some of the 64 documents may be completely irrelevant after summary judgment. 

Verisign will have ample opportunity after the Court’s summary-judgment ruling to proffer 

evidence for admission at trial.  
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IV. CONCLUSION 

Verisign prematurely seeks to admit evidence without foundation. Verisign asks the Court 

to short-circuit the rules of evidence by allowing into evidence edited statements, together with 

legal argument, completely out of context. The evidence would mislead the jury and unfairly 

prejudice Defendants. The Court should deny Verisign’s motion. 
 

Dated September 9, 2015. 
 

 
/s/    ____ 
Timothy J. Battle (VSB# 18538) 
Timothy J. Battle Law Offices 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  

 
Derek A. Newman (admitted pro hac vice) 
Jason B. Sykes (admitted pro hac vice) 
Derek Linke (admitted pro hac vice) 
Sophy Tabandeh (admitted pro hac vice) 
Newman Du Wors LLP 
2101 Fourth Avenue, Suite 1500 
Seattle, WA 98121 
(206) 274-2800 Tel 
(206) 274-2801 Fax 
Counsel for XYZ.com LLC and Daniel Negari 

 
  

Case 1:14-cv-01749-CMH-MSN   Document 272   Filed 09/09/15   Page 6 of 7 PageID# 4499



7 
 

CERTIFICATE OF SERVICE 

 

I certify that on September 9, 2015, I electronically filed the foregoing with the Clerk of 

Court using the CM/ECF system, which will send a notification of such filing (NEF) to the 

following: 
 

Nicholas Martin DePalma  
Randall Karl Miller  
Kevin William Weigand 
Taylor S. Chapman 
VENABLE LLP  
8010 Towers Crescent Drive 
Suite 300  
Tysons Corner, VA 22182 
 
Stephen Keith Marsh 
Marsh PLLC 
1940 Duke Street 
Suite 200 
Alexandria, VA 22314 
 

 
 

/s/ Timothy J. Battle    
Timothy J. Battle 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com and Daniel Negari 
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