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Re: Karnoski et al. v. Trump et al., 2:17-cv-01297-MJP 

Dear Ryan: 

 I write regarding deficiencies in Defendants’ Responses to Plaintiffs’ First Set of 
Interrogatories and First Set of Requests for Production of Documents to (1) Secretary Mattis and 
the United States Department of Defense, and (2) President Donald Trump: 
 

1. The Deliberative Process Privilege 

 Defendants both incorrectly assert the deliberative process privilege in response to 
Plaintiffs’ two sets of discovery requests.  In this case, Plaintiffs allege that Defendants have 
violated their constitutional rights to equal protection and substantive due process under the U.S. 
Constitution by enacting a military ban motivated by improper animus and discriminatory intent.  
To support their claims, Plaintiffs seek discovery of evidence regarding the intent underlying the 
Policy, which would include discovery into the deliberations, if any, leading up to President 
Trump’s July 26, 2017 tweet announcing the Policy.  Because of Plaintiffs’ allegations, what 
process, if any, prompted the President’s abruptly tweeted reversal of the military policy permitting 
service by transgender people is squarely at issue.  See Doe v. Trump, 2017 WL 4873042, at *30 
(“These circumstances provide additional support for Plaintiffs’ claim that the decision to exclude 
transgender individual was not driven by genuine concerns regarding military efficacy.”)  
Moreover, Defendants have put their predecisional conduct in dispute by defending the President’s 
decision as sound military judgment based on “significant concerns,” rather than the product of 
any animus or discriminatory intent.  See Docket No. 69 at 30-32 (arguing that the President’s 
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abrupt policy shift was based on “significant concerns” such as military effectiveness, lethality, 
and unit cohesion rather than animus).  Discovery on these issues is clearly warranted. 

Given the core role of Defendants’ deliberation to the case, Plaintiffs’ need for this 
discovery overcomes any deliberative process privilege claim.  Courts assessing whether to 
override the privilege engage in a balancing test that weighs “1) the relevance of the evidence; 2) 
the availability of other evidence; 3) the government's role in the litigation; and 4) the extent to 
which disclosure would hinder frank and independent discussion regarding contemplated policies 
and decisions.”  FTC v. Warner Commc’ns Inc., 742 F.2d 1156, 1161 (9th Cir. 1984).  Where, as 
here, the Constitution “makes the nature of governmental officials deliberations the issue, the 
privilege is a nonsequitur,” In re Subpoena Duces Tecum Served on Office of Comptroller of 
Currency, 145 F.3d 1422, 1424 (D.C. Cir. 1998), and “disappears altogether.” In re Sealed Case, 
121 F.3d 729, 746 (D.C. Cir. 1997); see also United States v. Bd. of Educ. of City of Chicago, 610 
F. Supp. 695, 700 (N.D. Ill. 1985) (finding, in case alleging violation of desegregation consent 
decree, that “[i]t is hard to imagine a case in which the government’s deliberative process is more 
relevant or crucial”); Newport Pacific Inc. v. County of San Diego, 200 F.R.D. 628, 640 (S.D. Cal. 
2001) (“[I]t is the very nature of the allegations [of misconduct] and the role of the government in 
the litigation itself that tip the scales in favor of disclosure.”).   

Since the Court has already recognized “that the policy prohibiting openly transgender 
individuals from serving in the military is likely unconstitutional” (12/11/17 Order, at 2), there is 
a heavy presumption that the privilege does not apply.  Besides the clear relevance of this discovery 
and the government’s core role in the litigation, the remaining two balancing test factors weigh in 
Plaintiffs’ favor too. This information is only available from Defendants and there is no alternative 
source from which Plaintiffs can obtain it.  And it is also unlikely that disclosure would hinder 
future policy considerations or “erode the fundamental principles of the privilege.” Newport 
Pacific Inc., 200 F.R.D. at 639. 

  Even if Plaintiffs’ needs did not completely override the privilege, Defendants could still 
not avoid disclosing discovery of post-decisional or non-deliberative materials.  The privilege does 
not shield discovery into post-deliberative materials that “support a decision already made.” 
Petroleum Info. Corp. v. United States Dep't of Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992); 
see also Abtew v. U.S. Dep’t of Homeland Sec’y, 808 F.3d 895, 898 (D.C. Cir. 2015) (holding 
information withheld under the deliberative process privilege must precede “in temporal sequence, 
the ‘decision’ to which it relates”).1  The vast majority of Plaintiffs’ discovery requests—Plaintiffs’ 
                                                 
1  Defendants asserted in Doe v. Trump, Case No. 17-cv-1597 (D.D.C.) that President Trump’s 
July 26, 2017 tweets constituted a decision, but argued in that case that the decision “had sort of 
a ripple effect and required the defendants to make a series of additional decisions based on the 
tweets and that those decisions themselves can give rise to privileged deliberative material.” 
(2/13/2018 Telephone Conf. Tr. at 33:10-15.)  To the extent Defendants intend to make the same 
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Interrogatory Nos. 1-4, 7-12 and RFP Nos. 1-8, 12-14, 16-21, 24-25—are not temporally limited 
to matters before July 26, 2017.  Therefore, an assertion of the deliberative process privilege over 
matters after July 26, 2017 that discuss how to implement or apply the Policy is improper and 
Defendants may not use it to withhold discoverable information.  See Safeway, Inc. v. I.R.S., No. 
C 05-3182 SBA, 2006 WL 3041079, at *9 (N.D. Cal. Oct. 24, 2006) (holding “discussion of how 
to apply established policy and law to [] particular facts” not entitled to deliberative process 
privilege).   

Second, the privilege also does not “protect a document which is merely peripheral to 
actual policy formation,” Ethyl Corp. v. E.P.A., 25 F.3d 1241, 1248 (4th Cir. 1994), or any that is 
“purely factual” in nature.  FTC v. Warner Communications, 742 F.3d at 1161. Many of Plaintiffs’ 
Interrogatories request non-deliberative, factual information such as the identities of individuals 
or dates.  See Interrogatory Nos. 4, 5, 9, 11-12.  Nothing in these requests call for the disclosure of 
any specific deliberative information and therefore the assertion of the privilege is baseless for 
each. Thomas v. Cate, 715 F. Supp. 2d 1012, 1026 (E.D. Cal. Feb. 19, 2010) (holding interrogatory 
that requested identities of individuals called for “factual information” that was not deliberative).  

In any event, given that Defendants have specifically asserted this privilege to every single 
one of Plaintiffs’ RFPs and interrogatories, they must either withdraw those assertions or provide 
a document-by-document privilege log with sufficient information to allow Plaintiffs to assess 
these claims.  See Wagafe v. Trump, 2017 WL 5990134, at *3 (W.D. Wash. Oct. 19, 2017) (“The 
Court finds that the Government must provide a proper privilege log if it means to assert a 
deliberative-process privilege over certain documents.”).  It is Defendants’ burden under Rule 
26(b)(5) to identify any withheld materials and specify what pre-decision role it played in the 
policy-forming process.  Animal Legal Def. Fund, Inc. v. Dep’t of the Air Force, 44 F. Supp. 2d 
295, 299 (D.D.C. 1999) (“Although the Air Force has identified the deliberative process at issue . 
. .  it has utterly failed to specify the role played by each withheld document in the course of 
developing that policy.”).   

                                                 
argument in Karnoski, that position is unsupported.  The discussion of how to apply a policy, once 
promulgated, is not entitled to deliberative process privilege protection.  See Coastal States Gas 
Corp. v. D.O.E., 617 F.2d 854, 866 (D.C. Cir. 1980) (holding that to be “pre-decisional,” a 
document must be “generated before the adoption of an agency policy”); Ford Motor Co. v. U.S. 
Customs & Border Prot., No. 06-13346, 2008 WL 4899402, at *17 (E.D. Mich. Aug. 1, 2008) 
(magistrate’s report and recommendation), adopted in part and rejected in part on other grounds, 
2008 WL 4899401 (E.D. Mich. Nov. 12, 2008) (explaining that “discussions of how agency 
policies and decisions are to be enforced are by nature post-decisional”). 
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Plaintiffs request that Defendants: (1) supplement their interrogatory responses to 

Interrogatory Nos. 4, 5, 9, 11 and 12 to withdraw their deliberative process privilege claim and 
provide any responsive information; (2) provide a privilege log identify every document withheld 
pursuant to the privilege and the basis for that claim including what pre-decisional role it played 
in the deliberative process leading up to the President’s announcement of the Policy. 

2. The Presidential Communications Privilege 

Defendants also assert the presidential communications privilege at numerous points 
throughout their responses.  The presidential communications privilege is “qualified, not absolute, 
and can be overcome by an adequate showing of need.”  In re Sealed Case, 121 F.3d at 745.  A 
party’s need overcomes the privilege where the evidence is “directly relevant to the issues that are 
expected to be central to the trial” and is not available from other sources despite due diligence.  
Id. at 754.  Again, these considerations weigh in favor of overcoming the privilege in this case.  
The Court has already recognized that the circumstances surrounding the Policy are suggestive of 
constitutional violations and Defendants themselves have put their communications at issue by 
defending the President’s actions as the product of significant military concerns.  See Dellums v. 
Powell, 561 F.2d 242, 248-49 (D.C. Cir. 1977) (“the substantial violations of constitutional rights” 
at issue, the evidence “that the Department of Justice played a leading role” in the activity at issue, 
and “the attendance of a White House aide and briefing of [the] attorney general on these matters” 
all demonstrated a substantial need for White House recordings “to establish [the attorney 
general’s] responsibility for the violations.”). 

Even if disclosure of the communications were not warranted, Plaintiffs are still entitled to 
a document-by-document log that contains sufficient information for them to assess Defendants’ 
privilege claims.  This would include the existence of any oral or written communication, its date, 
and the identity of the participants.  It is no answer to say that the very existence of a 
communication is privileged from disclosure.  The privilege only applies to “communications 
authored or solicited and received by those members of an immediate White House adviser’s staff 
who have broad and significant responsibility for investigating and formulating the advice to be 
given the President on the particular matter to which the communications relate.” In re Sealed 
Case, 121 F.3d at 752.  If an adviser serves multiple functions and wears a “dual hat,” it is the 
government’s burden to prove the the communication occurred specifically in conjunction with 
the process of advising the President.  Id.  

Put simply, Plaintiffs cannot assess Defendants’ claims of presidential communications 
privilege if they do not provide any information whatsoever including the identity of individuals 
with whom the President communicated.  The law is clear that Plaintiffs are entitled to a privilege 
log consistent with the requirements of Vaugh v. Rosen, 484 F.2d 820 (D.C. Cir. 1973).  See Loving 
v. Dep’t of Def., 550 F.3d 32, 36 (D.C. Cir. 2008) (government provided Vaughn index, including 
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“documents reflect[ing] the sequential transmission of Loving’s case—and recommendation on 
it—to the President”); Judicial Watch Inc. v. Dep’t of Justice, 365 F.3d 1108, 1110-11 (D.C. Cir. 
2004) (government provided Vaughn index of 4,341 documents concerning individual pardon 
petition, including letters and reports from the Deputy Attorney General to the President); In re 
Sealed Case, 121 F.3d 729, 735 (D.C. Cir. 1997) (“[T]he White House produced a privilege log 
identifying the date, author, and recipient of each document withheld as well as a general statement 
of the nature of each document and the basis for the privilege on which the document was 
withheld.”); U.S. Dep’t of the Treasury v. Pension Benefit Guaranty Corp., 222 F. Supp. 3d 38, 45 
(D.D.C. 2016) (ordering privilege log where presidential communications privilege was asserted); 
CREW v. Dep’t of Homeland Security, 592 F. Supp. 2d 111, 117-19 (D.D.C. 2009).  Please provide 
such a log as soon as practicable.  

3. Interrogatory Responses Referring To Documents Generally 

Defendants’ responses to Interrogatory Nos. 1-3, 7, and 10-12 directed to General Mattis 
and the U.S. Department of Defense all state that answers “may be derived from a review of certain 
documents that will be provided to Plaintiffs in an upcoming document production.”  These 
responses are improper for three reasons: 

First, Defendants have put forth no claim or evidence that the burden of identifying 
responses to Plaintiffs’ interrogatories is equally burdensome to Defendants as it is to Plaintiffs. 
Therefore, Defendants’ reliance on Rule 33(d) is facially improper. 

Second, Defendants’ generic references to documents is a clear violation of the Rule 33(d) 
requirement to specify responsive records “in sufficient detail.”  In other words, if Defendants’ 
reliance on Rule 33(d) was proper (which they have failed to show), Defendants still have not 
specified any records to enable Plaintiffs to identify the documents that would purportedly provide 
an answer to these interrogatories.  This is improper and Defendants must supplement their 
responses as soon as possible to specify the documents that allegedly respond to the interrogatories.  
See Laryngeal Mask Co. v. Ambu A/S, 2009 WL 9530360, at *1 (S.D. Cal. Feb. 13, 2009), 
sanctions order vacated on reconsideration, 2009 WL 9530357 (S.D. Cal. Mar. 20, 2009) 
(“[Defendant] did not meet the requirements of Rule 33(d)…the documents had not yet been 
produced, thus there was no way to identify the specific responsive documents.”).   

Third, Plaintiffs’ Interrogatory Nos. 1-3 specifically request that Defendants identify 
“governmental purposes or interests” and supporting facts that Defendants “contend” are 
supportive of various aspects of the Policy.  Defendants answer these three interrogatories by again 
pointing Plaintiffs to unspecified documents.  But regardless of whether Defendants identify 
specific documents or not, any use of Rule 33(d) in this situation would be improper—contention 
interrogatories may not be answered by simply referring to documents.  See Apple Inc. v. Wi-LAN 
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Inc., 2018 WL 733740, at *2 (S.D. Cal. Feb. 6, 2018) (“Because the interrogatory seeks 
[defendant’s] contentions, the burden of ascertaining that answer from the documents is not the 
same for [plaintiff and defendant].”); Fleming v. Escort, Inc., 2011 WL 573599, at *2 (D. Idaho 
Feb. 13, 2011); Mancini v. Ins. Corp. of N.Y., 2009 WL 1765295, at *3 (S.D. Cal. June 18, 2009).  
The only parties who can ascertain the specific purposes, interests, and facts Defendants’ contend 
are supportive of the Policy are the Defendants.  It is not Plaintiffs’ burden to divine what 
Defendants contend based on any documents they identify.   

Please supplement Defendants’ responses to Interrogatory Nos. 1-3 with specific written 
responses regarding the contentions at issue in each. 

4. Non-Privilege Based Objections 

Besides lodging privilege objections, Defendants also object to Plaintiffs’ RFPs on the 
grounds that they are purportedly “overbroad, unduly burdensome, and disproportionate to the 
needs of the case” or would result in production of documents that are “redundant” or not relevant.  
For example, Defendants provide no substantive response to RFP No. 14, which calls for all 
documents and communications relating to the RAND Report.  Defendants are in no position to 
outright refuse production of all documents related to the Rand Report based on purported 
overbreadth, relevance, or proportionality objections.  Plaintiffs are available to meet and confer 
regarding custodians or search terms to address Defendants’ purported concerns, but it is 
unacceptable for Defendants to refuse to search for and produce any documents without making 
any reasonable efforts to locate responsive documents.  

Additionally, under Rule 34, Defendants are obligated to clarify whether any responsive 
documents are being withheld on the basis of any objection they have asserted.  FED. R. CIV. P. 
34(b)(2)(C) (“An objection must state whether any responsive materials are being withheld on the 
basis of that objection.”).  Please confirm whether Defendants are withholding any responsive 
documents based on any objections that would not be identified in a privilege log.  Loop Al Labs 
Inc. v. Gatti, 2016 WL 9132846, at *2 (N.D. Cal. May 6, 2016) (ordering amended RFP responses 
to “state whether any responsive materials are being withheld on the basis of objections”). 

*  *  * 

Please identify your availability to meet and confer regarding the above issues the week of 
February 26, 2018.  
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Sincerely, 

/s/  Jordan M. Heinz 

 

Jordan M. Heinz 
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