
Exhibit 28 
Case 2:17-cv-01297-MJP   Document 246-28   Filed 05/10/18   Page 1 of 8



Case 2:17-cv-01297-MJP   Document 246-28   Filed 05/10/18   Page 2 of 8

KIRKLAND &.. ELLIS LLP 

Daniel I. Siegfried 
To Call Writer Directly: 

(312) 862-3813 
daniel.siegfried@kirkland.com 

BYE-MAIL 

Mr. Ryan B. Parker 
Senior Trial Counsel 

AND AFFILIATED PARTNERSHIPS 

300 North LaSalle 
Chicago, IL 60654 

(312) 862-2000 

www.kirkland.com 

April 26, 2018 

United States Department of Justice 
Civil Division, Federal Programs Branch 
Telephone: (202) 514-4336 
Email: ryan.parker@usdoj.gov 

Re: Karnoski et al. v. Trump et al., 2:17-cv-01297-MJP 

Dear Ryan: 

Facsimile: 
(312) 862-2200 

I write regarding the privilege logs that Defendants' produced on March 20, 2018. As we 
explained in our February 23, 2018 letter, Plaintiffs do not believe the deliberative process and 
presidential communication privileges apply here given the constitutional issues in dispute and 
Plaintiffs' clear need for discovery into the process surrounding the announcement and 
implementation of the Ban. Plaintiffs reiterate the positions set forth in our February 23 letter and 
believe that Defendants should withdraw any assertion of these two privileges. Additionally, after 
having reviewed Defendants' privilege logs, there are several issues that remain in dispute. 

First, the President has failed to produce a privilege log as required by Rule 26(b)(5) of 
the Federal Rules of Civil Procedure and the Court's April 19, 2018 Order denying Defendants' 
motion for a protective order. (Dkt. 235.) Second, Defendants improperly rely on the deliberative 
process privilege to withhold thousands of documents. Third, Defendants violate Rule 26(b )( 5) in 
several ways, including relying on boilerplate justifications and failing to identify authors of 
documents purportedly covered by a privilege. 

1. The President Must Produce A Privilege Log. 

As a threshold matter, Defendants have provided no privilege log for the President. 
Contrary to Defendants' assertions, the President is not immune from responding to properly 
propounded civil discovery based on separation-of-powers principles or matters of executive 
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privilege. The authority Defendants have repeatedly relied upon does not stand for such a sweeping 
proposition, as explained in our April 23, 2018 letter to you. Plaintiffs have served proper 
discovery on the President that is narrowly tailored to obtain highly relevant information, and 
nothing in the law allows the President to stonewall these discovery efforts. 

The President should respond fully and in good faith to Plaintiffs' requests for production, 
interrogatories, and requests for admission. In conjunction with these responses, the President is 
obligated to serve a privilege log in compliance with Rule 26(b )( 5). While Defendants have already 
provided a purported log for the President in the Stone case, it is plainly inadequate and should not 
simply be reproduced in this case. Importantly, the Court has already ordered that, "[t]o the extent 
that Defendants intend to claim Executive privilege, they must 'expressly make the claim' and 
provide a privilege log 'describ[ing] the nature of the documents, communications, or tangible 
things not produced or disclosed-and do so in a manner that, without revealing information itself 
privileged or protected, will enable other parties to assess the claim.' Fed. R. Civ. P. 26(b)(5)(i)
(ii)." (4/19/2018 Order Denying Mot. Prot. Order, Dkt. 235.) The Stone log, which generically 
categorizes documents and provides little to no information about the underlying documents, is 
plainly inadequate and would not suffice here. Please timely supplement Defendants' discovery 
response with a privilege log from the President containing sufficient information to allow 
Plaintiffs to assess any privilege claim including, but not limited to, the presidential 
communications privilege and the deliberative process privilege. 

2. The Deliberative Process Privilege. 

Defendants' privilege logs indicate that over 15,000 responsive documents have been 
withheld pursuant to the deliberative process privilege. As we explained in our February letter, the 
deliberative process privilege does not apply where, as here, the Constitution "makes the nature of 
governmental officials deliberations the issue." In re Subpoena Duces Tecum Served on Office of 
Comptroller of Currency, 145 F.3d 1422, 1424 (D.C. Cir. 1998). In such instances, the privilege 
"is a non-sequitur," id., and "disappears altogether." In re Sealed Case, 121 F.3d 729, 746 (D.C. 
Cir. 1997).1 The Court's recent summary judgment opinion confirms that the deliberative process 
privilege has no application in this case. The question of whether the Ban withstands strict scrutiny 
"necessarily turns on facts related to Defendants' deliberative process," including "the timing and 
thoroughness of [the DoD's] study and the soundness of medical and other evidence it relied 

See also Jones v. City of Coll. Park, Ga., 237 F.R.D. 517, 521 (N.D. Ga. 2006) (the deliberative process privilege 
is "simply inapplicable" where government intent is "at the heart of the issue in this case"); United States v. Lake 
Cty. Bd. of Comm 'rs, 233 F.R.D. 523, 526 (N.D. Ind. 2005) ("[T]he deliberative process privilege simply does 
not apply in civil rights cases in which the defendant's intent to discriminate is at issue."); McPeek v. Ashcroft, 
202 F.R.D. 332, 335 (D.D.C. 2001) ("It is certainly true that this privilege yields when the lawsuit is directed at 
the government's subjective motivation in taking a particular action.") 
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upon." (4/13/18 Op. and Order at 26, 28, Dkt. 233.) But even if the privilege did apply-and it 
does not-the Ninth Circuit's four-factor balancing test would undoubtedly weigh in favor of 
overcoming the privilege for the reasons stated in our earlier letter. See FTC v. Warner Commc 'ns 
Inc., 742 F.2d 1156, 1161 (9th Cir. 1984). Put simply, Defendants cannot seek the Court's deference 
for their deliberative processes while shielding those processes from discovery and constitutional 
scrutiny. Defendants should withdraw their privilege assertions and produce any documents that have 
been withheld based on the deliberative process privilege. 

Finally, Defendants have also waived the deliberative process privilege by relying on the 
underlying deliberative materials as support for the Implementation Plan. City of Va. Beach v. US. 
Dep't of Commerce, 995 F.2d 1247, 1253 (4th Cir. 1993) ("[T]he agency may waive that protection 
through voluntary, authorized release of the material to a nongovernmental recipient."); Coastal State 
Gas Corp. v. Dep 't of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980) (holding document is no longer 
privileged if it "adopted, formally or informally, as the agency position on an issue or is used by the 
agency in its dealings with the public"). 

Setting aside the fact that the privilege does not apply at all or has been waived, Defendants' 
privilege logs nevertheless reveal that Defendants have improperly withheld thousands of documents 
that do not fall within the scope of the privilege: 

Post-Decisional Materials. Based on Plaintiffs' review, Defendants have fully withheld 
over 5,500 documents under the deliberative process privilege even though the documents were 
created after the President's July 26, 2017 tweets announcing the Ban. It is well established that 
the privilege does not prevent disclosure of post-decisional materials. See Abtew v. US. Dep 't of 
Homeland Sec'y, 808 F.3d 895, 898 (D.C. Cir. 2015) (holding information withheld under the 
deliberative process privilege must precede "in temporal sequence, the 'decision' to which it relates"); 
Coastal States Gas Corp. v. D.O.E., 617 F.2d 854, 866 (D.C. Cir. 1980) (holding that to be "pre
decisional," a document must be "generated before the adoption of an agency policy"); Greenpeace v. 
Nat'! Marine Fisheries Serv., 198 F.R.D. 540, 543 (W.D. Wash. 2000) ("In order to qualify for the 
privilege, a document must be both 'predecisional' and 'deliberative,' meaning it must actually be 
related to the process by which policies are formulated."). Any documents that were created after the 
President's decision to announce a discriminatory policy against trans gender individuals are 
necessarily post-decisional and cannot fall within the scope of the privilege. Please withdraw your 
deliberative process privilege assertion for all documents that post-date the President's July 26, 2017 
announcement. 

Non-Deliberative Materials. Defendants have likewise improperly withheld documents 
that are either non-deliberative or pertain only to the implementation of an already established 
policy. See See Ford Motor Co. v. US. Customs & Border Prot., No. 06-13346, 2008 WL 4899402, 
at *17 (E.D. Mich. Aug. 1, 2008) (magistrate's report and recommendation), adopted in part and 
rejected in part on other grounds, 2008 WL 4899401 (E.D. Mich. Nov. 12, 2008) (explaining that 
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"discussions of how agency policies and decisions are to be enforced" do not fall within the scope of 
the deliberative process privilege); Greenpeace, 198 F.R.D. at 543 ("In order to qualify for the 
privilege, a document must be both 'predecisional' and 'deliberative,' meaning it must actually be 
related to the process by which policies are formulated."); Columbia Snake River Irrigators Ass 'n v. 
Lohn, No. C07-1388MJP, 2008 WL 750574, at *3 (W.D. Wash. Mar. 19, 2008) (Pechman, J.) 
("Although all information generated by a regulatory agency is presumably useful, at least potentially, 
in some decision-making process, a predecisional document must relate to a final decision or 
policy .... [T]he agency must identify a specific decision to which the document is predecisional."). 

For example, the Defense Health Agency's log withholds 33 documents that relate solely 
to the "implementation of trans gender policy."2 Similarly, the DoD, Air Force, and Army each 
assert privilege over documents clearly pertaining to the implementation of the Ash Carter policy, 
not any deliberations about the formulation or creation of new agency policies. 3 These sorts of 
documents relating to implementation of preexisting policies cannot be withheld under the 
deliberative process privilege. See Nat 'l Day Laborer Organizing Network v. US. Immigration & 
Customs Enforcement Agency, 811 F. Supp. 2d 713, 752 (S.D.N.Y. 2011)(overruling withholding 
of "Email on Implementation of Policy" under deliberative process privilege); Davis v. City of 
New York, 2011 WL 1742748, at *6 (S.D.N.Y. May 5, 2011) (denying deliberative process 
privilege for documents written to explain "implementation" of an "existing policy"); Bell v. Bd. 
of Educ., 2008 WL 4107445, at *3 (D. N.M. Apr. 22, 2008) ("[T]he privilege primarily protects 
deliberations about what the broad policies should be, not individual decisions implementing 
existing policy."). 

Nor does the process shield documents relating to the so-called "panel of experts."4 The 
Court's recent opinion underscored that the panel was charged with developing a "plan for how" 
to implement the Ban, not "whether or not the directives should be implemented." (4/13/18 Op. 
and Order at 12, Dkt. 233.) In other words, all of their activities were non-deliberative (and post
decisional) and therefore not within the scope of the privilege. 

2 

4 

See, e.g., Entry No. 1, DHA _ 00000001-009 _UR (emphasis added). 

See, e.g., SOPER DEP RFP _8 00014-00015 ("Readiness of Military Departments to Implement Accession of 
Transgender Applicants into Military Service" (emphasis added)); SOPER DEP RFP _10 00070-00090 ("AFMS 
Transgender Training - Draft); AF_ 00009948-967 (May 2017 power point re "AFRC Transgender Training For 
Medics"); ARMY_15-75, 79 (January 2017 presentation for "training leaders"). 

See e.g., DoD00001367 ("RE: (U) Proposed Email to Members of the Panel of Experts Considering the Matter 
of Service by Transgender Persons (UNCLASSIFIED)"); DoD00001959 (email "RE: Panel of Experts - Military 
Physicians); DoD00009404 ("Email chain concerning Meeting Notes from 11/09/17 Transgender Panel of 
Experts"). 
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Factual Materials. The privilege likewise does not permit withholding of documents that 
are purely factual in nature, including any professional judgments or interpretations of the 
underlying factual information. See Columbia Snake River Irrigators Ass 'n v. Lohn, 2008 WL 
750574, at *2 ("The privilege protects only expressions of opinion or recommendations, not purely 
factual material."); Seafirst, 644 F. Supp. at 1163 ("[T]he statements characterized ... as opinion or 
professional judgment are essentially expert interpretations of facts .... [R]eliance on expertise does 
not transform interpretations of facts into communications protected by the deliberative process 
privilege."); Greenpeace, 198 F.R.D. at 544 (quoting Seafirst and stating that "expressions of expert 
opinion and professional judgment must relate to the exercise of policy-oriented judgment" to benefit 
from the privilege). Defendants' privilege logs demonstrate they are improperly withholding numerous 
documents containing purely factual data or information that is responsive to Plaintiffs' discovery 
requests.5 

As stated above, the deliberative process privilege cannot be asserted in this case for three 
reasons: (1) it does not apply in cases, like this one, focusing on the deliberative process itself; (2) even 
if it did apply, the facts and circumstances of this case overcome it; and (3) Defendants have waived 
the privilege by relying on the underlying deliberative materials in the public Implementation Plan. As 
Plaintiffs first requested in February, please withdraw all of Defendants' assertions of the deliberative 
process privilege. 

3. Other Deficiencies. 

Rule 26(b)(5) commands a party withholding documents on the basis of any privilege to 
provide sufficient information to enable the adverse party to assess the claim. Defendants bear the 
burden of providing sufficient information to justify a privilege claim whether based on the 
deliberative process privilege, presidential communications privilege, or attorney-client privilege. 
See MKB Constructors v. Am. Zurich Ins. Co., 2014 WL 2526901, at *10 (W.D. Wash. May 27, 
2014) ("The party asserting the privilege or protection from disclosure beard the burden of proving 
the privilege's or protection's applicability to the given documents."). They have not met this 
burden in several respects. 

Boilerplate Justifications. Defendants rely on improper boilerplate objections that fail to 
provide Plaintiffs sufficient information to assess the claimed privilege. Judicial Watch, Inc. v. 
U.S. Dep't of Homeland Sec., 841 F. Supp. 2d 142, 162 (D.D.C. 2012) (finding "legal boilerplate 

See SOPER DEP RFP _18 00608-661 (withholding document containing "Health Data for Members with Gender 
Dysphoria"); SOPER DEP RFP _21 00765-00820 (withholding power point presentation regarding "Health Data 
on Active Duty Service Members with Gender Dysphoria"; ARMY_341 (withholding document re "surgical 
procedures performed at MTFs"); ARMY 352-383 (withholding presentation "summarizing health and readiness 
data of Active Duty members with gender dysphoria"). 
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about the deliberative process privilege" was insufficient); Greenpeace, 198 F.R.D. at 543 
(holding that "blanket assertions" of deliberative process privilege are improper and agency must 
provide "precise and certain" reasons why document is covered). For example, Defendants' logs 
for the DHA and DoD's Soper Deposition Documents all assert the same blanket deliberative 
process privilege justification: "Predecisional and deliberative internal agency document created 
as part of the agency's process of developing courses of action for implementing DoD's policy on 
the service and accessions of military personnel and the continuous process of assessing the 
policy's impact on military readiness." This boilerplate and non-specific justification is 
insufficient to allow Plaintiffs to assess this claim of privilege, particularly where the description 
of the document provides no indication of what it is or how it played a role in the deliberative 
process. See, e.g. SOPER DEP RFP _21 00851-856 (document description: "Email re: Slides (with 
attachments)"). Defendants must provide specific justifications that demonstrate how the 
document fits within the scope of the privilege. The vague and generic justifications currently 
provided are insufficient. 

Unidentified Authors and Recipients. Defendants' privilege logs fail to adequately 
identify the author or recipients of thousands of documents. For example, the Navy's privilege 
logs contains approximately 3, 750 entries that do not identify an author or recipient of a document 
being withheld as privileged, including on the basis of attorney-client privilege. Of course, to 
properly assert the attorney-client privilege, Defendants must first identify "the attorney and client 
involved." In re Grand Jury Investigation, 974 F.2d 1068, 1071 (9th Cir. 1992). The hundreds of 
entries in Defendants' privilege logs that identify neither are plainly improper. 

In other instances, Defendants have identified authors or recipients by acronyms or 
institutional titles without providing an explanation of the specific individuals contained within a 
group. For instance, the Joint Chiefs log identifies various authors only by acronyms (P&R, DSD, 
SD, OSD(PA), HQ USPMEPCOM, OUSD (P&R), etc.) with no explanation of who comprises 
those groups or what specific individual(s) actually authored the document. Similarly, the log 
refers to groups with no identification of the individuals within that group, e.g. "Panel of Experts" 
or "Transgender Senior Implementation Working Group." Plaintiffs are entitled to know which 
individuals drafted or received the documents in order to evaluate Defendants' privilege claims. 

* * * 
In light of the foregoing deficiencies, Plaintiffs request that Defendants: (1) provide a 

privilege log for the President that complies with Rule 26(b)(5); (2) withdraw their deliberative 
process privilege assertions; and (3) revise their current privilege logs to provide sufficient 
information to test privilege assertions by removing boilerplate justifications and by identifying 
the authors of all documents. 
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Please confirm that Defendants will promptly remedy these deficiencies by May 1, 2018, 
or, alternatively, propose a time to meet and confer prior to that date if your position is that 
Defendants' privilege assertions are proper and adequately documented. If the parties are unable 
to promptly discuss these issues, Plaintiffs will seek necessary relief from the Court. 

Daniel I. Siegfried 


