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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

(Alexandria Division)

VERISIGN, INC.,

Plaintiff,

v.

XYZ.COM, LLC

-and-

DANIEL NEGARI,

Defendants.

Case No. 1:14-cv-01749-CMH-
MSN

PLAINTIFF’S REPLY IN SUPPORT OF MOTION TO COMPEL PRODUCTION OF
DEFENDANTS’ FINANCIAL DOCUMENTS HELD BY THEIR ACCOUNTANT

Plaintiff VeriSign, Inc. (“Verisign”), through counsel, hereby replies in support of its

motion to compel Defendants to produce financial documents in the possession of their

accountant.

Defendants argue that the Court should not enforce its previous order because, according

to Defendants, (1) Verisign seeks “documents identical to those XYZ has already produced to

Verisign”; (2) “the request is to unduly burden a third party”; and (3) Verisign “mischaracterizes

the nature of the proceedings in California.” See ECF 196 at 1. Each of these arguments is

addressed below.

I. The Produced Documents Are Not Identical

First, Defendants have not produced documents “identical” to those in the possession of

their accountant because Defendants are stonewalling any accountant discovery. Defendants’

own 30(b)(6) representative admitted that
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(Weigand Decl., Exh. A) (emphasis added).

Verisign is entitled to documents provided to Defendants’ accountant and documents

maintained, revised, and submitted by their accountant in the ordinary course of business.

Neither Verisign nor a finder of fact should be forced to rely on what
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1 XYZ should produce the relevant accountant

documents and allow Verisign to decide what it is identical or duplicative.

II. Defendants’ Financial-Related Advertising Statements Are A Significant Part of
This Lawsuit

Second, the requests at issue are not an “undue burden” on an unrelated third party. This

case involves false advertising statements, including statements about registration numbers,

revenues, and wholesale prices – all of which are intended to, in the words of Negari,

. See Weigand Decl., Exh. B, at p.4. For example, the following are

false statements made by XYZ that are at issue in this case:

•

These and other false statements are detailed in a 12-page exhibit to Verisign’s

supplemental initial disclosures, which identifies the false statements upon which this lawsuit is

based. See Weigand Decl., Exh. C. Negari knew that the statements contradicted the actual

1 See Advanced Microtherm, Inc. v. Norman Wright Mech. Equip. Corp., No. C 04-2266 JW
(PVT), 2009 WL 3320421, at *2 (N.D. Cal. Oct. 9, 2009) (emphasis added) (granting a motion
to compel tax returns when there was a deficiency in other financial records and the “the
financial statements produced by Norman Wright are incomplete, insufficient and unaudited”)
(emphasis added).
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numbers but he nevertheless trumpeted them to all who would listen as part of a scheme

See

Weigand Decl., Exh. D (emphasis added).

Receiving the requested financial information is crucial to exposing Defendants’ liability,

and it is also relevant to appropriately calculate disgorgement of profits.

III. XYZ’s Lawyers Persist in Litigating the Discoverability of Financial Documents in
California

Third, Verisign did not “mischaracterize” the California subpoena. Verisign attached a

copy of the June 5, 2015 subpoena to its moving papers (ECF 194-1 page 2 of 30), explained that

Defendants filed a procedurally defective motion to quash, and noted that Defendants have

refused to produce accountant documents (ECF 194-1 at page 27 of 30). The California Motion

to Quash is being fought by the same attorneys that are representing XYZ in this Court, and these

lawyers are making the same discoverability arguments that were rejected by this Court in its

July 24, 2015 Order (ECF 167). Defendants’ procedural fencing appears to be aimed at running

out the clock: the earliest Verisign can get a hearing now is September 8, 2015 (over three

months after it issued the subpoena). Verisign must seek relief from this Court or get no relief at

all.

IV. XYZ Should Produce All Relevant Accountant Documents

Verisign is entitled to all relevant financial documents and communications in the

possession of XYZ’s accountants. Verisign needs additional financial documents to sufficiently

verify revenue, profit, expense and cost figures that are relevant in this case. Verisign’s opening

papers explain that documents in the possession of an accountant are within Defendants’ Rule 34

“control” – a point not contested by Defendants’ opposition (ECF 196). Defendants’ position is

inconsistent with this Court’s order to produce “all relevant documents” (ECF 167).
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During the course of the XYZ corporate designee deposition on August 10, 2015, XYZ

stated
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•

er

See Weigand Decl., Exh. A). Due to the unreliable nature of XYZ’s produced financials,

Defendants should be ordered to produce:

• documents that it provided to its accountants in 2014 – as they appeared in 2014.

• communications to and from the accountants during 2014 and 2015

• documents that reflect adjustments the accountant made to XYZ’s internal financials5

• any tax returns, schedules and balance sheets covering 2014 and 2015 that reflect
XYZ activity

The tax returns may be the most relevant.6 See Advanced Microtherm, Inc. v. Norman

Wright Mech. Equip. Corp., No. C 04-2266 JW (PVT), 2009 WL 3320421, at *2 (N.D. Cal. Oct.

5

6 Defendants provided XYZ’s tax statements on August 13, 2015, one day after Verisign’s reply
expert reports were due and midway through Verisign’s deposition of Samuel Hewitt, CPA.
Defendants have not provided any tax returns pertaining to Cyber2Media or Daniel Negari, nor
have they provided any back-up documentation.
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9, 2009) (emphasis added) (granting a motion to compel tax returns when there was a deficiency

in other financial records and the “the financial statements produced by Norman Wright are

incomplete, insufficient and unaudited.”). Verisign requires accurate and reliable numbers for

these items in order to make its disgorgement calculation. XYZ’s own expert has testified

See Weigand Decl., Exh. E (emphasis added).

Further, XYZ’s expert has admitted that

See Weigand Decl., Exh. E (emphasis added).
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XYZ argues that

attached as Exhibit F to

Weigand Decl. Verisign is entitled to know whether Defendants filed a 1099-B form (Proceeds

from Broker and Barter Exchange Transactions) with their taxes for 2014. If they did not the

falsity of Defendants’ argument is clear.

V. Verisign Needs the Opportunity to Depose XYZ’s Accountant for an Explanation of
What these Complex Financial Documents Mean and How They Were Created

For months, Defendants have resisted Verisign’s efforts to obtain this core financial

information. Despite not having all necessary financial documents, Verisign could not wait any

longer and was forced to notice a deposition of Defendants’ accountant for August 14, 2015, the

last day of discovery. But Defendants still have not provided all information necessary to fully

evaluate Defendants’ finances and have not received any confirmation that Defendants’

accountant will even appear. See supra note 6, at p. 7.

The documents at issue are complex financial records and the accountant is most

qualified to explain them. Given Defendants’ repeated efforts to run out the clock on Verisign

and the fact that Verisign still does not have all documents it needs with one day before the close

of discovery, Verisign may be forced to once again rely on the Court for assistance.

CONCLUSION

WHEREFORE, together with the reasons in its opening motion, Verisign respectfully

requests that the motion be granted, that Verisign be awarded the costs of this Motion, and that

the Court order Defendants to produce (1) all documents that XYZ provided to its accountants

since January 1, 2014; (2) all communications between XYZ, Mr. Negari and the accountants
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since January 1, 2014; (3) all tax returns, schedules and balance sheets prepared by XYZ’s

accountants covering 2014 and 2015, and (4) documents responsive to the three limited

categories of documents sought by Verisign in its subpoena to XYZ’s accountant, Elias Aziz-

Lavi, CPA.

Verisign further requests that the Court either compel XYZ to produce their accountant

for a deposition or permit a continued 30(b)(6) deposition of an XYZ representative that is

competent and able to testify to the interpretation of all financial documents.

Dated: August 13, 2015 Respectfully submitted,

/s/
Randall K. Miller (VSB No. 70672)
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB No. 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
rkmiller@venable.com
nmdepalma@venable.com
kwweigand@venable.com
tschapman@venable.com

Counsel to Plaintiff VeriSign, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 13th day of August, 2015, I will electronically file the foregoing
with the Clerk of Court using the CM/ECF system, which will then send a notification of such
filing (NEF) to the following:

Timothy J. Battle
524 King Street
Alexandria, VA 22320-4593
(703) 836-1216 Tel
(703) 549-3335 Fax
Email: tjbattle@verizon.net

Derek A. Newman
Newman Du Wors, LLP
100 Wilshire Boulevard
Suite 940
Santa Monica, CA 90401
310.359.8188 Tel
310.359.8190 Fax
Email: dn@newmanlaw.com

Counsel to Defendants XYZ.COM, LLC and Daniel Negari

/s/
Randall K. Miller (VSB No. 70672)
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB No. 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
rkmiller@venable.com
nmdepalma@venable.com
kwweigand@venable.com
tschapman@venable.com

Counsel to Plaintiff VeriSign, Inc.
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