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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,  

Plaintiff, 

v. 

XYZ.com, LLC and Daniel Negari, 

Defendants. 

 

Case No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 
DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO COMPEL PLAINTIFF 

VERISIGN, INC.’S PRODUCTION OF DOCUMENTS 
 

I. INTRODUCTION 

The Court should grant XYZ’s motion to compel. The requests at issue were served six 

weeks prior to the discovery cutoff, are aimed at matters that go to the heart of Verisign’s claims 

in this case and are reasonably calculated to lead to the discovery of admissible evidence. 

Verisign’s boilerplate objections are insufficient as a matter of law and even in its responsive 

briefing, Verisign fails to set forth specific information about the burden it would face in 

complying with the requests. And, contrary to Verisign’s assertion, the discovery is not 

cumulative because Verisign has not produced the documents targeted by the requests. Even if 

Verisign had already produced responsive documents—which it has not, responding to the 

requests would not be unduly burdensome since it would only need to identify Bates-numbers for 

the produced documents.  

II. ARGUMENT 

A. Verisign still fails to meet its basic obligation to “show specifically how ... each 
interrogatory is not relevant or how each question is overly broad, burdensome or 
oppressive.” 

Tellingly, Verisign does not dispute, distinguish or even address the legal standard 

identified in XYZ’s opening brief. As the objecting party, Verisign “must show specifically how ... 
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each [request] is not relevant or how each question is overly broad, burdensome or oppressive.” 

Josephs v. Harris Corp., 677 F.2d 985, 992 (3d Cir. 1982) (internal quotations and citations 

omitted, emphasis added, ellipses original). 

Verisign’s boilerplate objections unquestionably fail to meet this standard and its 

opposition brief similarly fails to offer the level of specificity required under Harris. Instead, it 

cites to Rule 26 and offers three alleged violations of the same: XYZ’s requests are cumulative 

because “Verisign has already produced 60,000 pages of documents”; XYZ has had “ample 

opportunity to obtain discovery because this case has been pending for months; and the “burden 

and expense of the proposed discovery outweighs the likely benefit” because of Verisign’s 

previous production.  

Each of these arguments is addressed specifically below, but the Court can and should 

reject them out of hand because they are exactly the type of non-specific, vague, and broadly 

worded objections that courts have held to be inadequate. At minimum, if Verisign is seeking 

relief because the requests are unduly burdensome then it needs to specify—via declaration or 

affidavits—what the burden it faces is. Similarly, the fact that Verisign has produced 60,000 

pages of documents is irrelevant to the question of whether it has produced documents 

responsive to the discovery requests at issue, which it has not.  

B. Verisign’s complaints that the requests are cumulative and untimely are unfounded. 

Verisign complains about the timing and total number of XYZ’s requests, but its position 

is unsupported legally and factually disingenuous. Throughout this litigation, XYZ has diligently 

pursued discovery and Verisign has, just as diligently, resisted producing documents and 

information—interposing boilerplate objections, making general allusions to burden during 

conferences without ever providing details of the same, and forcing XYZ to move to compel basic 

items like sufficient interrogatory responses and Bates-number ranges for responsive documents. 

See (Dkt. No. 108) (Defendants’ Motion to Compel Answers to Interrogatories) and (Dkt. No. 

112) (Verisign’s Opposition to Defendants’ Motion to Compel attaching supplemental responses 

to XYZ’s interrogatories); see also (Dkt No. 140) (Defendants’ Motion to Strike Verisign’s 
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Objections to XYZ’s Requests for Production of Documents) and (Dkt. No. 166) (order granting 

in part Defendants’ Motion to Strike Verisign’s Objections). Verisign’s uncooperative conduct 

has resulted in unwarranted obstruction and needless delay. The fact that Verisign now seeks to 

benefit from the delay it caused—by asking the Court to deny XYZ’s motion based on the timing 

of the discovery requests—is the height of chutzpah. More importantly, there is no basis in law, 

local rules, or this Court’s orders for Verisign’s request. XYZ served the discovery requests at 

issue on July 2, more than a month and a half before the discovery cutoff and only one day after 

Verisign served its own second set of discovery requests.  

Verisign’s claim that the requests are cumulative is similarly flawed. The discovery can 

only be cumulative and duplicative if Verisign has already produced the requested documents–

and that is not the case here. For example, Verisign contends that it should not be ordered to 

produce documents that relate to the methodology it uses to calculate the number of domain 

name registrations because it has produced reports that include its total registrations. But XYZ 

seeks document relating to how Verisign calculates these totals. Similarly, Verisign argues that it 

should not be ordered to produce documents supporting its expert’s contention that 7 out of 10 

.COM availability checks indicate that the domain is available because it has produced an analysis 

of data from a random week in September 2014. In sum, the discovery sought is not duplicative 

or cumulative because Verisign has selectively produced documents that support its case while 

withholding others that may assist XYZ in defending this action.  

C. The Court should compel Verisign to produce all non-privileged documents in 
response to XYZ RFP Nos. 104-106, 109, 111, 113-115. 

Verisign contends that XYZ RFP Nos. 104-106, 109, 111, 113-115 are cumulative because 

it has produced some of its Domain Name Industry Briefs that reflect its number of registrations 

in its TLDs. But these reports, including the one referenced in Verisign’s briefing and attached to 

counsel’s declaration, do not explain the methodology used to calculate the number of 

registrations. Instead, the reports indicate that the registration data is obtained from Zooknic’s 

analysis which includes “a comparison of domain name root zone file changes supplemented 
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with Whois data on a statistical sample of domain names”. (See Exhibit 1 to Weigand Decl. at p. 

7.) Verisign has not produced any documents relating to Zooknic’s analysis nor has it produced 

all the underlying zone files. Verisign’s expert, Andrew Simpson, refers to the current zone file 

available on Verisign’s website. But the current zone file does not include the historical data for 

the relevant time period. Thus, contrary to Verisign’s assertion, it has produced no documents 

that will allow XYZ to determine whether Verisign has changed its methodology to inflate to the 

total number of its registrations. 

Verisign claims that the discovery is unduly burdensome because it has many employees 

and a large number of domain-name registrations. But Verisign still has not presented any facts 

indicating the time, effort, or expense it would require to respond to the discovery. In fact, 

Verisign has note even indicated the number of employees who would potentially have 

responsive documents. Additionally, the discovery is not seeking information about individual 

registrations. Rather, XYZ is seeking documents about the methodology Verisign uses to 

calculate the total number of registrations.  

Verisign also claims that RFP No. 109 is not reasonably calculated to lead to the discovery 

of admissible evidence because the Domain Name Industry Briefs includes data about the domain 

industry that are not relevant to the issues in this litigation. But this is a red herring. When the 

parties conferred, XYZ clarified that Request No. 109 as it relates to Verisign’s Domain Name 

Industry Briefs seeks documents about the methodology used to calculate total number of domain 

name registrations in Verisign TLDs, not country code TLDs. Verisign has offered no reason 

why this request, as narrowed, is not likely to lead to the discovery of admissible evidence.  

D. The Court should compel Verisign to produce all non-privileged documents in 
response to XYZ RFP Nos. 108 and 110 and Negari RFP Nos. 11-17, 18-24, 26, and 
28-30. 

Verisign contends that XYZ RFP Nos. 108 and 110 and Negari RFP Nos. 11-17, 18-24, 26, 

and 28-30 are cumulative because it has presented an expert to support its theory that good 

.COM domain names are available. But Verisign’s expert selectively relies on data that supports 
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Verisign’s theory that there still remains numerous, short meaningful .COM domain names. For 

example, Verisign’s expert opines that more than 22 million .COM availability checks are 

successful on an average day. In support of this assertion, Verisign’s expert relies on an analysis 

of .COM availability checks from a random week in September 2014. Relying on that same data, 

Verisign’s expert concludes that 7 out of 10 .COM availability checks indicate that the domain is 

available. Similarly, by analyzing one week of domain adds to .COM from May 1 to May 7, 

Verisign’s expert opines that 9.6% of average daily .COM registrations are five to six characters 

long, and 67% of these daily registrations contain only letters. XYZ needs data from other weeks 

to determine whether Verisign and its expert are accurately summarizing the .COM checks and 

the quality of new domain-name additions.  

Verisign states that responding to the discovery would be unduly burdensome given the 

volume of registrations. But Verisign has failed to demonstrate the burden with any specificity. 

The requested documents are directly related to rebutting Verisign’s theory and expert’s opinion 

and thus should be produced. 

E. The Court should compel Verisign to produce all non-privileged documents in 
response to XYZ RFP Nos. 116-121, 124-132 and Negari RFP Nos. 1 and 2. 

Contrary to Verisign’s assertion, XYZ RFP Nos. 116-121, 124-132 and Negari RFP Nos. 1 

and 2 do not seek information about “potential risks and uncertainties” included in Verisign’s 

“standard disclaimer” in its Domain Name Industry Briefs. Rather, these requests seek 

information about certain restrictions Verisign is subject under its agreements with ICANN that 

it has specifically identified as having a material adverse impact on its ability to effectively 

compete with new gTLDs. This discovery is directly related to XYZ’s theory that Verisign was 

harmed by the introduction of new competition, not XYZ’s alleged false advertising.  

While Verisign has produced at least some of its agreements with ICANN, it has not 

indicated whether it has produced all its agreement during the relevant time period or whether 

the produced agreements show all restrictions it has identified as material risks to its business. 

The requests also seek information about the projected and actual impact of these restrictions on 
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Verisign’s business and Verisign’s communications with ICANN relating to these restrictions. 

Verisign has not produced these requested documents so the discovery cannot be cumulative or 

duplicative.  

In an attempt to avoid producing responsive document, Verisign baldly asserts that the 

requests are unduly burdensome because it would need to interview employees and collect 

documents. But the mere fact that Verisign must expend time and effort consulting employees 

and reviewing documents is an insufficient basis to object. See Burns v. Imagine Films 

Entertainment, Inc., 164 F.R.D. 589, 593 (W.D.N.Y. 1996). 

F. The Court should compel Verisign to produce all non-privileged documents in 
response to XYZ RFP Nos. 122 and 123 and Negari RFP Nos. 3-10. 

Verisign argues that XYZ RFP Nos. 122 and 123 are cumulative because as a public 

company Verisign issues annual and quarterly reports that include certain its financial 

information. But these reports do not provide the detailed information XYZ needs to refute 

Verisign’s damages theory. 

In addition to disgorgement of profits and corrective advertising expenses, Verisign is 

seeking more than half a million of dollars in damages due to a decline of .NET registrations. To 

calculate Verisign’s incremental profitability per .NET registration, XYZ needs to know 

Verisign’s costs that are directly related to the sale of .NET domain names. The financial 

information included in Verisign’s public reports does not contain this level of detail. Rather, 

Verisign’s reports lump together all revenue received and costs incurred operating its different 

business lines, including its infrastructure assurance services and registry services for the .com, 

.net, .cc, and .tv TLDs.  

Verisign also contends that Negari RFP Nos. 3-10 are cumulative because it has produced 

invoices and marketing agreements relating to a contest Verisign held from January to April 2015. 

But Negari RFP Nos. 3-10 seek documents beyond that contest. The requests seek documents 

relating to Verisign’s other efforts to mitigate its damages.  

In its opposition, Verisign does not dispute that the requested information is reasonably 
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calculated to lead to the discovery of admissible evidence. Nor does it provide any facts relating 

to the burden posed. For these reasons, the Court should compel Verisign to produce all non-

privileged, responsive documents. 

III. CONCLUSION 

Because Verisign has failed to justify its boilerplate objections, the Court should compel 

Verisign to produce all non-privileged, responsive documents. Failing to do so will materially 

prejudice XYZ’s ability to contest Verisign’s conclusory statements and expert opinions. 

Dated July 30, 2015. 
 
 

 
/s/ Timothy J. Battle    
Timothy J. Battle (VSB# 18538) 
Timothy J. Battle Law Offices 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  

 
/s/ Sophy Tabandeh    
Derek A. Newman (admitted pro hac vice) 
Jason B. Sykes (admitted pro hac vice) 
Derek Linke (admitted pro hac vice) 
Sophy Tabandeh (admitted pro hac vice) 
Newman Du Wors LLP 
2101 Fourth Avenue, Suite 1500 
Seattle, WA 98121 
(206) 274-2800 Tel 
(206) 274-2801 Fax 
Counsel for XYZ.com LLC and Daniel Negari 
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CERTIFICATE OF SERVICE 

 

I certify that on July 30, 2015, I electronically filed the foregoing with the Clerk of Court 

using the CM/ECF system, which will send a notification of such filing (NEF) to the following: 
 

Nicholas Martin DePalma 
Randall Karl Miller 
Kevin William Weigand 
Taylor Sumner Chapman 
Roger Anthony Colaizzi 
Venable LLP (Vienna) 
8010 Towers Crescent Drive 
Suite 300 
Tysons Corner, VA 22182 
nicholas.depalma@venable.com 
rkmiller@venable.com 
kwweigand@venable.com 
tschapman@venable.com 
racolaizzi@venable.com 
 
Stephen Keith Marsh 
Marsh PLLC 
1940 Duke Street 
Suite 200 
Alexandria, VA 22314 
stephen.marsh@marshpllc.com 

 
 

/s/ Timothy J. Battle    
Timothy J. Battle 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com and Daniel Negari 
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