
THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

(Alexandria Division)

VERISIGN, INC.,

Plaintiff,

v.

XYZ.COM, LLC, et al.,

Defendants.

Case No. 1:14-cv-01749-CMH-MSN

PLAINTIFF’S OPPOSITION TO
DEFENDANTS’ MOTION TO COMPEL PLAINTIFF

VERISIGN, INC.’S PRODUCTION OF DOCUMENTS (ECF 168)

VeriSign, Inc. (“Verisign”) requests that the Court deny Defendants’ motion because the

discovery is unreasonably cumulative, unduly burdensome in light of the issues in the case, and

Defendants have waited until the very last minute to sandbag Verisign with a staggering amount

of document requests—all in violation of Rule 26.

As of the date of this filing, Defendants have served 213 document requests. Defendants

served 111 of these requests on July 2 or later, with responses due during the last two weeks of

discovery. By contrast, Verisign served 70 document requests. Discovery closes in two weeks.

Rule 26(b) provides that a “party need not provide discovery of electronically stored

information from sources that the party identifies as not reasonably accessible because of undue

burden or cost.” Fed. R. Civ. P. 26(b)(2)(B). The Court “must limit the frequency or extent of

discovery otherwise allowed by these rules” upon a determination that the discovery sought is:

(i) “unreasonably cumulative or duplicative”; (ii) “the party seeking discovery has had ample

opportunity to obtain the information”; or (iii) “the burden or expense of the proposed discovery
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outweighs its likely benefit.” Fed. R. Civ. P. 26(b)(2)(C).

Here, Defendants’ discovery violates every element of Rule 26(b)(2)(C):

• The requests are unreasonably cumulative because Verisign has already produced

over 60,000 pages of documents. Most are responsive to Defendants’ latest round

of requests, except that Defendants have expanded the scope by seeking “all

documents” and “all communications” that “relate to” documents previously

produced.

• Defendants have had ample opportunity to obtain discovery because this case has

been pending for months.

• The burden and expense of the proposed discovery outweighs its likely benefit

because these materials are cumulative and Verisign has already produced

responsive documents to Defendants’ core requests.

Verisign addresses each category of requests below.

ARGUMENT

I. XYZ RFPS 104, 105, 106, 109, 111, 113, 114, AND 115 ARE UNDULY
BURDENSOME AND CUMULATIVE IN VIOLATION OF RULE 26

These requests focus on the methodology Verisign uses to determine the number of

domain-name registrations in any Verisign top level domain (“TLD”) from January 2012 to

present. Verisign has already produced documents reflecting the number of registrations in its

TLDs for the past three years, along with the data Verisign relies on in support. Verisign has

produced its zone files (files that reflect all registrations in Verisign’s TLDs) that provide

sufficient information to Defendants to allow them to evaluate the data and any purported

changes in the methodology. Defendants now seek all documents and communications “relating

to” Verisign’s methodology and all documents reflecting the number of domain-name
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registrations per quarter in Verisign TLDs. See Weigand Decl. ¶¶ 6-7

These requests are cumulative because Verisign’s Domain Name Industry Briefs (already

produced) specifically describe Verisign’s methodology. See Weigand Decl. ¶ 7 and Exhibit 1 at

p. 7. Defendants’ insistence on producing yet more documents is unduly burdensome in light of

the sheer volume of Verisign’s employee base (over 1,000 employees), and the volume of its

registrations (117.8 million registrations in .COM and 15.1 million registrations in .NET).

The same is true for Defendants’ requests for all documents “reviewed or relied upon” in

preparing the Domain Name Industry Briefs (RFP 109). Verisign’s counsel explained that

Verisign’s briefs are filled with data and statistical information relating to the domain name

industry, most of which has nothing to do with this lawsuit. See Weigand Decl. ¶ 8. Defendants

have no right to material not reasonably calculated to lead to discoverable information (such as

material relating to country code TLDs in the briefs). Defendants’ requests exceed the scope of

permissible discovery. Again, Verisign produced its zone files and its metrics reflecting

registration numbers for the past three years. Defendants have what they need.

II. XYZ RFPS 108 AND 110 AND NEGARI RFPS 11-17, 18-24, 26, AND 28-30 ARE
UNDULY BURDENSOME AND CUMULATIVE IN VIOLATION OF RULE 26

These requests focus on Verisign’s website and seek information relating to every

statistical claim on Verisign’s website that relates to the availability of .COM domain names.

These requests are cumulative because Verisign has already provided Defendants with

the Expert Report of Andy Simpson, a data scientist with Verisign, which sets forth the factual

bases and data supporting Verisign’s statements about the availability of .COM domain names.

Mr. Simpson’s report and the documents referenced therein (and already produced) further

explain Verisign’s research and statistical data showing that there are billions of .COM domain

names available, and that 7 out of 10.COM availability searches are successful.
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These are exactly the data points to which Defendants seek “all documents relating.” See

Weigand Decl. ¶ 9 (RFP Nos. 15-19). As with the previous requests, these are unduly

burdensome in light of Verisign’s size and the volume of registrations, particularly at the

eleventh hour before discovery closes. Defendants are deposing Mr. Simpson tomorrow, and can

explore any questions they have about .COM availability then.

III. XYZ RFPS 116-121, 124-132, AND NEGARI RFPS 1 AND 2 ARE IRRELEVANT,
UNDULY BURDENSOME, AND CUMULATIVE IN VIOLATION OF RULE 26

These requests focus again on Verisign’s Domain Name Industry Briefs, but this time

Defendants want all documents relating to a standard disclaimer that the statements other than

historical data “constitute forward-looking statements within the meaning of the” Securities Act,

and that there are “potential risks and uncertainties that could cause Verisign’s actual results to

differ. See Weigand Decl., Exhibit 1 at p.8. Defendants seek 17 categories of documents that

“could” be tangentially related to this disclaimer and that vaguely relate to the “impact” of new

TLDs on Verisign. Defendants contend these restrictions involve Verisign’s agreements with

ICANN. (ECF 168 at 8).

These requests seek material not reasonably calculated to lead to the discovery of

admissible evidence. This is not a securities case. The propriety of Verisign’s standard

disclaimer is not at issue. These requests are also cumulative because Verisign has already

produced its agreements with ICANN (and identified them by bates number for Defendants).

These requests are also unduly burdensome given that discovery is nearly at an end and requiring

Verisign to research the basis for statements in its SEC disclaimer would involve interviews and

document collection with attorneys and individuals involved in preparing those documents—

which are not at issue in this litigation.
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IV. XYZ’S RFPS 122 AND 123 AND NEGARI RFPS 3-10 ARE UNDULY
BURDENSOME AND CUMULATIVE IN VIOLATION OF RULE 26

These requests focus on Verisign’s financial information, including its revenue, profit,

projections, income statements, balance sheets, and cash flow statements.

These requests are cumulative because Verisign is a public company and has already

produced its Annual and Quarterly Reports (all of which are also publicly available). By way of

example, Item 6 of Verisign’s Annual Report contains revenues, operating income, income

attributable to stockholders, complete with appropriate footnotes. Item 6 also contains cash and

cash equivalents, assets, deferred revenues, long-term debt, stockholder’s equity, and a balance

sheet that covers the past five years, as well as management’s discussion and analysis of the

financial condition of the company. Defendants can access all SEC filings from Verisign’s

website https://investor.verisign.com/sec.cfm. Defendants have everything they need.

Defendants also seek “all documents relating to” Verisign’s participation in advertising

or marketing targeted at XYZ or new gTLDs. These are similarly cumulative because Verisign

has already produced documents reflecting its corrective advertising (including fees, costs,

vendor agreements, and contracts), as well as its marketing and promotional agreements and data

tracking registrar enrollment therein. All other “documents relating to” are cumulative and

designed to burden Verisign so as to prevent deposition and trial preparation.

CONCLUSION

Verisign respectfully requests that the Court enter an order denying Defendants’ motion

under Rule 26 because the discovery is cumulative, Defendants have had ample opportunity to

obtain it, and it is unduly burdensome—particularly given the advanced stage of this case.
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Dated: July 29, 2015 Respectfully submitted,

/s/
Randall K. Miller (VSB No. 70672)
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB No. 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
rkmiller@venable.com
nmdepalma@venable.com
kwweigand@venable.com
tschapman@venable.com

Counsel to Plaintiff VeriSign, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 29th day of July, 2015, I will electronically file the foregoing
with the Clerk of Court using the CM/ECF system, which will then send a notification of such
filing (NEF) to the following:

Timothy J. Battle
524 King Street
Alexandria, VA 22320-4593
(703) 836-1216 Tel
(703) 549-3335 Fax
Email: tjbattle@verizon.net

Derek A. Newman
Jason B. Sykes
Derek Linke
Sophy Tabandeh
Newman Du Wors, LLP
100 Wilshire Boulevard, Suite 940
Santa Monica, CA 90401
310.359.8188 Tel
310.359.8190 Fax
Email: dn@newmanlaw.com
Email: linke@newmanlaw.com
Email: jason@newmanlaw.com
Email:sophy@newmanlaw.com

Counsel to Defendants XYZ.COM, LLC and Daniel Negari

/s/
Randall K. Miller (VSB No. 70672)
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB No. 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
rkmiller@venable.com
nmdepalma@venable.com
kwweigand@venable.com
tschapman@venable.com

Counsel to Plaintiff VeriSign, Inc.
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