
1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,  

Plaintiff, 

v. 

XYZ.com, LLC and Daniel Negari, 

Defendants. 

 

Case No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 
DEFENDANTS’ MOTION TO COMPEL PLAINTIFF VERISIGN, INC.’S 

PRODUCTION OF DOCUMENTS 
 

I. INTRODUCTION 

Defendants XYZ.com, LLC and Daniel Negari (collectively, “XYZ”) respectfully 

request the Court to order Plaintiff Verisign, Inc. (“Verisign”) to produce all responsive 

documents to XYZ’s Second Set of Requests for Production of Documents and Negari’s First 

Set of Requests for Production of Documents no later than August 3. Verisign asserted 

boilerplate objections to virtually all the requests. Verisign has not met its burden in 

demonstrating why it would be unduly burdensome to produce the responsive documents. And 

Verisign has failed to show why the requests are not reasonably calculated to lead to the discovery 

of admissible evidence. XYZ has noticed the depositions of Verisign’s corporate representatives 

for early August. And XYZ must have the requested documents in advance of those depositions. 

II. FACTUAL BACKGROUND 

A. Verisign seeks millions of dollars in damages resulting from XYZ’s alleged false 
advertising. 

Verisign filed this lawsuit against its competitor XYZ and its CEO, Daniel Negari, 

alleging a single claim for false advertising under the Lanham Act. Verisign argues that XYZ and 

Negari made false and misleading statements about: (a) the availability of good .COM domain 
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names (i.e., Negari’s comment that “All of the good real estate is taken. The only thing that is 

left is something with a dash, or maybe three dashes and a couple of numbers in it.”) and (b) the 

number of registrations XYZ attained in the .XYZ registry. 

Verisign alleges that as a result of XYZ’s statements and conduct, it has suffered millions 

of dollars in damages. Verisign seeks disgorgement damages, lost profits, and corrective 

advertising damages. (Declaration of Sophy Tabandeh in Support of Defendants’ Motion to 

Compel Plaintiff Verisign, Inc.’s Production of Documents (“Tabandeh Decl.”) ¶ 2, Ex. A at 4–

5.) 

B. Verisign responded with boilerplate objections to XYZ’s discovery requests seeking 
information about Verisign’s claim and XYZ’s defenses. 

On July 2, Defendants served Verisign with XYZ’s Second Set and Negari’s First Set of 

Requests for Production. (Tabandeh Decl. ¶¶ 3–4, Exs. B, C.) These requests are designed to 

collect basic information relating to Verisign’s claim that XYZ’s statements were false and 

misleading and Verisign’s damages theory. (See id.) In response, Verisign asserted general 

objections based on relevance, overbreadth, and undue burden. (Id. at ¶¶ 5–6, Exs. D, E.)  

C. The parties conferred telephonically but did not reach a resolution.  

XYZ has noticed the depositions of Verisign’s corporate representatives for early August. 

(Id. at ¶ 14.) To ensure that it has all documents it needs to take the depositions, XYZ has 

attempted to diligently confer with Verisign about its general objections to the discovery 

requests. (Id. at ¶¶ 7–8, Exs. F, G.) 

The parties conferred telephonically for more than an hour. (Id. at ¶¶ 9–12, Ex. H.) 

During the conference, XYZ explained why the requests were reasonably calculated to lead to the 

discovery of admissible evidence. (Id.) Verisign maintained the relevancy objections and 

expressed concern that responding to some of the requests would be unduly burdensome. (Id. at 

¶¶ 10, 12, Ex. H.) But the parties were unable to meaningfully discuss the posed burden since 

Verisign’s counsel did not know specifics about the nature and extent of the burden. (Id.) 

Given the impending depositions, XYZ urged Verisign to promptly contact his client to 
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determine what documents Verisign was not going to produce. (Id.) Verisign responded that it 

maintains its objections that the discovery is “overbroad, unduly burdensome, and irrelevant.” 

(Id. at Tabandeh Decl. ¶ 15, Ex. K.)  

XYZ could not delay filing this motion because Verisign’s depositions are scheduled days 

after this motion will be heard.  

III. ARGUMENT 

A. Standards for Objection to Discovery Requests 

Under Rule 34, an objection to a part of a request for production of documents must be 

specifically stated, and the producing party must permit inspection of the non-objectionable part. 

Fed. R. Civ. P. 34(b)(2). Failure to make “specific legitimate objections to [requests for 

production] within the time allowed” may result in a court deeming any objections waived. 

Pulsecard, Inc. v. Discover Card Services, Inc., 168 F.R.D. 295, 304 (D. Kan. 1996). 

Here, instead of asserting specific objections to the requests, Verisign responded with 

boilerplate objections. Without focusing on specific issues raised in the requests, Verisign 

generally concludes that the requested information is “not reasonably calculated to lead to the 

discovery of admissible evidence” because the request “is not limited to the allegations of the 

Complaint, Defendants’ conduct, or anything relevant to this lawsuit”. (See Tabandeh Decl. ¶¶ 

5–6, Exs. D, E.) Similarly, without explanation, Verisign states that the requests are overbroad 

and unduly burdensome. Such bare objections do not meet the standard for a successful 

objection. See Chubb Integrated Sys. Ltd. v. Nat’l Bank of Wash., 103 F.R.D. 52, 58 (D.D.C. 1984). 

1. Relevance Objections 

Verisign objected to entirely all of the requests for production on the grounds that the 

information sought is not relevant to this case. (See Tabandeh Decl., Ex. D, Nos. 104, 105, 108–

111, 113–122, 127–132; Ex. E, Nos. 1–16, 19–24, 26, 28–30.) Under the Federal Rules of Evidence, 

relevance is construed broadly to include “[a]ny matter that bears on, or that reasonably could 

lead to other matter that could bear on, any issue that is or may be in the case.” Oppenheimer 

Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978). In other words, “[a] party should not be 
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foreclosed from examining on any subject which might conceivably have bearing on the subject 

matter of the action. Metal Foil Products Mfg. Co. v. Reynolds Metals Co., 55 F.R.D. 491, 493 (E.D. 

Va. 1970).  

As the objecting party, the burden is on Verisign to show specifically how, despite the 

broad and liberal construction afforded in the discovery rules, each request is not relevant. See 

Rhodenizer v. City of Richmond Police Dep’t, No. 3:09CV306, 2009 WL 3334744, at *1 (E.D. Va. 

Oct. 14, 2009) (citing Castle v. Jallah, 142 F.R.D. 618, 620 (E.D. Va. 1992)). For a relevance 

objection to be adequate, it must be “specific enough so that the court can understand in what 

way the [request] are alleged to be objectionable.” Panola Land Buyers Ass’n v. Shuman, 762 F.2d 

1550, 1559 (11th Cir. 1985). Verisign’s general objections do not meet this standard. 

2. Overbroad or Unduly Burdensome Objections 

Just as with relevance objections, merely stating that a discovery request is “overbroad” 

or “unduly burdensome” will not suffice to state a proper objection. See Josephs v. Harris Corp., 

677 F.2d 985, 991–92 (3d Cir. 1982). To overcome the broad and liberal construction afforded the 

federal discovery rules, a party objecting on the grounds that a request is overly burdensome 

must submit affidavits or other evidence indicating with specificity the nature and extent of the 

burden. See, e.g., Roesberg v. Johns-Manville Corp., 85 F.R.D. 292, 296–97 (E.D. Pa. 1980).  

By conclusory characterizing the discovery request as overbroad and unduly burdensome, 

Verisign has failed to satisfy its burden of showing with specificity why the requests are 

objectionable. See Momah v. Albert Einstein Med. Ctr., 164 F.R.D. 412, 417 (E.D. Pa. 1996). And 

the mere fact that responding to a discovery request will require the objecting party “to expend 

considerable time, effort and expense consulting, reviewing and analyzing ‘huge volumes of 

documents and information’ is an insufficient basis to object” to a relevant discovery request. 

Burns v. Imagine Films Entertainment, Inc., 164 F.R.D. 589, 593 (W.D.N.Y. 1996) (quoting 

Roesberg, 85 F.R.D. at 296–97). Similarly, an objecting party must specify which part of a request 

is overbroad and why. 

Verisign has echoed its overbreadth and burden objections in response to the majority of 
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the requests. (See Tabandeh Decl., Ex. D, Nos. 104, 106, 109–111, 113–132; Ex. E, Nos. 7, 8, 10–

19, 24.) Yet, when the parties conferred Verisign could not provide any specifics on why 

responding to the requests would be unduly burdensome. 

B. The Court should strike Verisign’s objections to XYZ’s RFP Nos. 104, 105, 106, 109, 
111, 113, 114, and 115 because the requested information is reasonably calculated to 
lead to the discovery of admissible evidence and Verisign has failed to identify the 
specific burden in responding to these requests. 

Verisign claims that XYZ’s statement about the number of .XYZ domain-name 

registrations are false and misleading because XYZ does not disclose the fact that it attained 

certain registrations by participating in a marketing agreement with a registrar whereby the 

registrar did not require its customers to pay full cost for registering a .XYZ domain name. 

According to Verisign, these statements about the number of .XYZ domain-name registrations 

deceived consumers and influenced purchasing decisions. 

Through discovery, XYZ intends to show that Verisign, as the market leader, engages in 

the same practices. Specifically, XYZ believes that for years Verisign has included discounted or 

free registrations in its calculation of total domain-name registrations and does not disclose this 

fact when it touts the size of its registries. Because Verisign has engaged in these practices for 

years, customers have become accustomed to—and even expect—that a registry’s description of 

its registration numbers includes all registrations, including free and discounted domain names. 

In other words, consumers are not misled by such representations as a result of Verisign’s own 

practices. 

XYZ requested documents relating to the methodology Verisign uses to determine the 

number of domain-name registrations that it touts in its publications, including Verisign’s 

quarterly Domain Name Industry Briefs. (Tabandeh Decl. ¶ 4, Ex. C Nos. 104, 105, 106, 109, 

111.) XYZ also seeks Verisign’s communications about its methodology because XYZ believes 

that Verisign intentionally changed its methodology to include discounted registration for the 

purpose of inflating the total number of its domain-name registrations.  

When reporting the total number of domain-name registrations in its Domain Name 
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Industry Briefs, Verisign refers to ZookNic as the source for its registration data. According to 

Verisign’s industry briefs, ZookNic conducts a statistical analysis of zone files and Whois data to 

calculate the number of domain-name registrations in Verisign TLDs. RFP Nos. 113, 114, and 115 

seek information relating to ZookNic’s analysis. 

And the reason XYZ requests documents from January 2012 to the present is because 

XYZ seeks to show that for years customers have been exposed to such representations and thus 

are not misled by them.  

Although Verisign has complained generally about the burden of responding to these 

requests, it has failed to demonstrate the burden with any specificity. Thus, the Court should 

strike Verisign’s boilerplate objections and require it to produce all non-privileged, responsive 

documents. 

C. The Court should strike Verisign’s objections to XYZ’s RFP Nos. 108 and 110 and 
Negari’s RFP Nos. 11-17, 18-24, 26, and 28-30 because the requested information is 
reasonably calculated to lead to the discovery of admissible evidence and Verisign 
has failed to identify the specific burden in responding to these requests. 

Verisign alleges that XYZ disparaged Verisign by making statements about the lack of 

availability of good .COM domain names. For example, Verisign complains about Negari’s 

comment that “all the good real estate is taken” and “the only thing that is left is something with 

a dash, or maybe three dashes and a couple of numbers in it” is false and misleading. (Compl. Ex. 

2). Verisign also asserts that XYZ’s statement that “9 out of 10 .COM domain name availability 

searches result in ‘unavailable’” is “grossly and falsely exaggerate[d]”. (Tabandeh Decl. ¶ 2, Ex. 

A at 24.) According to Verisign, these statements are false because there are “numerous short, 

meaningful .COM domain names [are] available” “registered each quarter by businesses and 

individuals”. (Id. at 12.) 

RFP Nos. 11-17 seek documents relating to .COM availability checks for which the 

requested .COM domain name was available and the checks for which the requested .COM 

domain names was not available. These documents will show that XYZ’s statement that 90% of 

.COM domain names searched are unavailable is not “grossly” overstated. Based on Verisign’s 
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representations on its website, it appears that Verisign has already analyzed the underlying data 

as it proclaims that “7 out of 10 .COM availability checks are successful” and “23 million times 

every day. Verisign tells a registrant, ‘yes your requested domain name IS available”. See WHAT 

IS .COM?, http://www.verisigninc.com/en_US/domain-names/com-domain-names/what-is-

com/index.xhtml.  

Additionally, like all registries, Verisign submits monthly reports to ICANN that include 

the number of availability checks it receives and the number of new domain-name registrations. 

XYZ’s RFP Nos. 108 and 110 seek copies of these reports as well as documents showing the 

underlying data. With this information, XYZ will show that the vast majority of consumers were 

unable to find the .COM domain name they wanted as they did not register it.  

Notably, the Federal Rules of Evidence, Rule 1006 indicates that when a proponent seeks 

to use a calculation to prove the content of voluminous writings, it must make the originals or 

duplications available for examination to the opposing party. Fed. R. Evid. 1006. So if Verisign 

intends to present a percentage of .COM checks searches for which the requested .COM domain 

names was available, it must provide XYZ copies of the underlying data that the ratio is 

summarizing. 

Negari’s RFP Nos. 18-24, 26, 28-30 seek documents relating to the quality of .COM 

domain names registered. (See Tabandeh Decl. ¶ 4, Ex. C.) This information will show that, 

contrary to Verisign’s assertions, the .COM domain names that are being registered are not short 

and meaningful. Rather, as XYZ has stated, registrants of .COM domain names have to settle for 

“long and hard-to-remember names—often with ugly dashes or extra words.”  

Although the discovery is tailored to the statements at issue in this lawsuit, Verisign 

asserts boilerplate relevance objections. Additionally, it states that it “will provide evidence 

sufficient to show that statements are false”. But Verisign cannot use discovery to selectively 

produce documents that are helpful to prove the falsity of XYZ’s statements. Rather, absent a 

showing of undue burden, Verisign needs to produce all nonprivileged documents that are 

reasonably calculated to lead to the discovery of admissible evidence. The underlying data that 
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will support the veracity of XYZ’s statements are directly relevant to the claims and defenses. 

D. The Court should strike Verisign’s objections to XYZ’s RFP Nos. 116-121, 124-132 
and Negari’s RFP Nos. 1 and 2 because the requested information is reasonably 
calculated to lead to the discovery of admissible evidence and Verisign has failed to 
identify the specific burden in responding to these requests. 

Verisign claims that XYZ’s alleged false advertising caused it to suffer economic harm. 

XYZ seeks to conduct discovery regarding other potential causes of Verisign’s decline in business 

that are not attributable to XYZ’s conduct. 

In several of Verisign’s recent SEC reports, including its 2014 annual report, Verisign 

indicates that its ability to effectively compete is threatened by certain restrictions it is subject to 

under its agreements with ICANN. According to Verisign, these restrictions relate to “pricing, 

bundling, marketing, methods of distribution, registry services, and/or use of registrars”. XYZ 

believes that these restrictions, not XYZ’s alleged false advertising, harmed Verisign, especially 

as the number of new TLDs grew and competition increased.  

XYZ’s RFP Nos. 116-121 and 130-132 and Negari’s RFP Nos. 1 and 2 seek documents 

sufficient to identify the particular restrictions that Verisign identifies as risks to its financial 

condition and the projected and/or actual impact those restrictions had on Verisign’s business. 

The requested information will show that Verisign predicted a decline in its business long before 

XYZ engaged in the activities that are the subject of this lawsuit and thus bolster XYZ’s defense 

that XYZ’s conduct did not cause Verisign’s loss of business. Since the requested information is 

reasonably calculated to lead to the discovery of admissible evidence and Verisign has failed to 

demonstrate undue burden, the Court should strike Verisign’s objections. 

E. The Court should strike Verisign’s objections to XYZ’s RFP Nos. 122 and 123 and 
Negari’s RFP Nos. 3-10 because the requested information is reasonably calculated 
to lead to the discovery of admissible evidence and Verisign has failed to identify the 
specific burden in responding to these requests. 

Verisign claims that it lost profits due to XYZ’s alleged advertising. To determine the 

amount, Verisign’s damages expert calculates Verisign’s profitability per registration and 

multiplies that figure by the amount of domain-name registrations that she opines Verisign lost 

Case 1:14-cv-01749-CMH-MSN   Document 168   Filed 07/24/15   Page 8 of 11 PageID# 2481



9 
 

due to XYZ’s conduct. But to accurately calculate Verisign’s incremental profitability per 

registration, all costs Verisign incurred directly related to the sale of domain names should be 

deducted. To determine what those costs are, XYZ needs information about Verisign’s financial 

statements.  

Verisign also seeks to recover millions of dollars in corrective advertising. Negari’s RFP 

Nos. 3-10 seek information about advertising Verisign engaged in for the purpose of responding 

to XYZ’s conduct. But to determine that the advertising was in fact corrective and not simply a 

general marketing practice, XYZ seeks information about Verisign’s advertising targeted at other 

new gTLDs.  

 The Court should strike Verisign’s boilerplate objections to XYZ’s RFP Nos. 122 and 123 

and Negari’s RFP Nos. 3-10 and require it to produce all non-privileged, responsive documents. 

IV. CONCLUSION 

XYZ has noticed the depositions of Verisign’s corporate representative for early August. 

Before then, XYZ needs the requested documents. Verisign’s objections to the discovery are 

framed in general terms so they fail to comply with the requirements of the federal and local 

rules. XYZ respectfully requests that the Court compel Verisign to produce all non-privileged 

documents in response to XYZ’s RFP Nos. 104-106, 108-111, and 113-132 and Negari’s RFP Nos. 

24, 26, and 28-30. 

 

 

 

 

 

 

 

 

Case 1:14-cv-01749-CMH-MSN   Document 168   Filed 07/24/15   Page 9 of 11 PageID# 2482



10 
 

V. CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 37(E) 

Undersigned counsel hereby certify that they have consulted with opposing counsel and 

have made a good faith effort to resolve the discovery matters at issue. The parties could not 

come to an agreement. Should the parties reach agreement, Defendants will promptly bring such 

agreement to the Court’s attention. 
 

Dated July 24, 2015. 
 
 

 
/s/ Timothy J. Battle    
Timothy J. Battle (VSB# 18538) 
Timothy J. Battle Law Offices 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  

 
/s/ Sophy Tabandeh    
Derek A. Newman (admitted pro hac vice) 
Jason B. Sykes (admitted pro hac vice) 
Derek Linke (admitted pro hac vice) 
Sophy Tabandeh (admitted pro hac vice) 
Newman Du Wors LLP 
2101 Fourth Avenue, Suite 1500 
Seattle, WA 98121 
(206) 274-2800 Tel 
(206) 274-2801 Fax 
Counsel for XYZ.com LLC and Daniel Negari 
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CERTIFICATE OF SERVICE 

 

I certify that on July 24, 2015, I electrically filed the foregoing with the Clerk of Court 

using the CM/ECF system, which will send a notification of such filing (NEF) to the following: 
 

Nicholas Martin DePalma  
Randall Karl Miller  
Kevin William Weigand 
Taylor S. Chapman 
VENABLE LLP  
8010 Towers Crescent Drive 
Suite 300  
Tysons Corner, VA 22182 
 
Stephen Keith Marsh 
Marsh PLLC 
1940 Duke Street 
Suite 200 
Alexandria, VA 22314 
stephen.marsh@marshpllc.com 
 

 
 

/s/ Timothy J. Battle    
Timothy J. Battle 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com and Daniel Negari 
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