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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,  

Plaintiff, 

v. 

XYZ.com, LLC and Daniel Negari, 

Defendants. 

 

Case No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 
DEFENDANTS’ CORRECTED OPPOSITION TO PLAINTIFF’S MOTION TO 

COMPEL PRODUCTION OF XYZ FINANCIAL STATEMENTS  

I. INTRODUCTION 

Verisign claims that XYZ must produce financial statements. XYZ has never taken a 

contrary position. Verisign either did not read or is misrepresenting XYZ’s objections to 

Verisign’s requests for production. Had Verisign simply asked in an email or phone call, Verisign 

would know that XYZ fully intends to timely produce the financial statements and all information 

necessary for Verisign to evaluate its alleged damages. XYZ objected because it is not required to 

produce other financial documents unrelated to this litigation and not helpful in calculating 

damages (even according to Verisign’s expert).  

As part of its ongoing campaign to drive up litigation costs for XYZ, Verisign did not meet 

and confer, claiming that a conference on an unrelated subpoena it served on a third party was 

sufficient. Verisign ignores this Court’s order that the parties must meet and confer before filing 

a discovery motion. If Verisign had done so after receiving XYZ’s objections instead of filing a 

motion, it would have understood that no motion was necessary. The Court should deny 

Verisign’s motion.  
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II. FACTS 

A. Verisign pursues limited claims against XYZ and admits it needs only a narrow range 
of financial information.  

Verisign and XYZ.com LLC (together with individual defendant Daniel Negari, “XYZ”) 

are competitors in the domain-name business. Verisign operates the .com domain-name registry, 

and XYZ operates the new .xyz registry. Verisign alleges that a few public comments XYZ made 

in 2014 about XYZ and about the availability of Verisign’s .com domain names constitute false 

advertising. Verisign concludes those statements resulted in harm to Verisign. Verisign’s 

damages theory seeks disgorgement of XYZ’s profits from a few specific business deals that 

Verisign claims XYZ obtained through this alleged false advertising. (see, generally, ECF 114, at 

Ex. B.)  Verisign’s damages expert has been deposed, and admits that she only needs a narrow 

range of information: financial data from 2014 that will allow her to investigate those deals. She 

does not need all of XYZ’s financials, nor does she need information before 2014. (July 22, 2015 

Amended Declaration of Derek Linke “Linke Decl.” at ¶ 2, Ex. A; deposition transcript of 

Lauren Kindler at 184:5-185:5, 185:20-189:8.)  

B. Verisign served a third-party subpoena on XYZ’s accountant seeking information 
unrelated to this litigation.  

Despite the limited scope of this lawsuit, Verisign has served massive and overbroad 

discovery, include many third-party subpoenas. On June 5, 2015, Verisign served a subpoena 

duces tecum on XYZ’s accountant, seeking all of XYZ’s and Negari’s accounting records from 

2012 to the present, as well as financial records for other companies in which Negari is involved 

that have absolutely no relationship to XYZ or to the issues in this action. XYZ opposed this 

overbroad subpoena, moving to quash it based both on its incredibly broad scope and because 

Verisign made no attempt to first obtain these documents from XYZ.1 

C. XYZ interposed objections to Verisign’s overbroad requests for production but did 
not refuse to produce discoverable documents.  

On July 1, 2015, Verisign served its Second Set of Request for Production of Documents. 

                                                        
1
 Verisign did not serve the document requests at issue in its current motion until nearly a month after it served the 

third-party subpoena on XYZ’s accountant. 
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(see ECF 138, “Miller Decl.” at Ex. 1.). On July 17, 2015, XYZ served its Objections. (Linke Decl. 

¶ 4, Ex.C .) XYZ objects to Verisign’s RFPs 28-30 because they include within their scope non-

discoverable information including financial statements before 2014 and information about other 

revenue streams and business unrelated to Verisign’s claims. XYZ’s objections specifically 

address the scope of the financials identified by Verisign’s expert, and did so in an effort to be as 

clear as possible about the part of the request to which the objection was directed. 

D. Verisign failed to meet and confer.  

Later on July 17, about an hour after XYZ provided Verisign with an email courtesy copy 

of its objections, Verisign filed this motion to compel. (ECF 137.) Verisign did not attempt to 

meet and confer before filing its motion. (Linke Decl., ¶ 3.) Had Verisign met and conferred (or 

even just called or emailed to ask), Verisign would have known that XYZ will produce responsive 

documents with the financial information Verisign’s expert claims to need. Verisign will have the 

information it needs, and there is no reason for this motion, no dispute between the parties, and 

no reason to involve the Court. 

III. DISCUSSION 

A. The Court should strike Verisign’s motion because Verisign failed to meet and 
confer as the Court has repeatedly ordered the parties to do. 

The local rules are clear: “No motion concerning discovery matters may be filed until 

counsel shall have conferred in person or by telephone to explore with opposing counsel the 

possibility of resolving the discovery matters in controversy.” LCR 37 (E). This Court further 

emphasized this requirement by ordering that: 

[T]he party who is bringing the motion [must] represent not only that there has 
been a meet and confer as is already required, but there is a description of the 
meet and confer. And that it is not done by e-mail. And that it is not done 24 hours 
or even 48 hours before the hearing or before the motion is filed. It needs to be at 
least a week in advance, and it needs to be speaking by telephone, and it needs to 
be lawyers who have a full understanding of the case and the capacity to be able to 
answer the questions about where the discovery is.  

(Linke Decl. at ¶ 3, Ex. B.) Verisign failed to meet and confer. Instead, Verisign claims 
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that an unrelated meet-and-confer on a third-party subpoena conducted before XYZ served its 

objections is sufficient. But that conference did not discuss the requests for production or XYZ’s 

response; instead, the parties discussed how the subpoena was best addressed as a request for 

production. In fact, that conference took place weeks before XYZ served the objections at issue 

here.  

There is a solid reason the court rules require parties to confer before a discovery motion 

is filed: it allows the parties to make sure that each understands the other’s position and evaluate 

the possibility of compromise before the court’s time is taken up with litigation. Here, Verisign 

either did not read or understand XYZ’s position related to discovery. Verisign claims that XYZ 

must produce financial statements. But XYZ agreed to produce the statements the expert needs, 

and objects only to the overly broad scope of the request. A conference would have allowed 

Verisign to understand XYZ’s position, eliminated the need for Verisign’s current motion (which 

attacks a straw-man position that XYZ has never taken), and possibly eliminated the need for 

motions practice on this issue at all. 

B. XYZ will produce the financial statements Verisign needs.  

In its RFPs, Verisign seeks discovery of a broad range of documents relating to XYZ’s 

finances. But discovery must be limited to information reasonably calculated to lead to the 

discovery of admissible evidence. Fed. R. Civ. P. 26(b)(1). 

Verisign’s motion cites to its expert report, and admits that it only needs a narrow range 

of documents relating to Verisign’s damages theory. (ECF 114, at Ex. B.) XYZ has no objection 

to producing financial statements necessary to Verisign’s disgorgement theory, and will timely 

produce responsive documents within the following parameters as established by Verisign’s 

expert:  

 In RFPs 28-29, Verisign seeks documents from January 1, 2012 to the present. In RFP 

30, Verisign does not limit its request to a time period. But Verisign’s damages theory 

only requires documents from either January 1, 2014, or June 1, 2014, depending on 

the category.  
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 In RFPs 28-29, Verisign seeks documents related to all of XYZ’s sources of income 

and expenses. But Verisign’s damages theory is limited only to revenue received from 

XYZ’s .xyz top-level domain, not XYZ’s other business lines.  

 In RFP 28, Verisign seeks “documents reflecting operating expenses”. This category 

is overbroad, as it could include hundreds of thousands of receipts, invoices, internal 

accounting memoranda, and other documents. Verisign’s expert does not need this 

information.  

In contrast, documents outside of the time Verisign alleges it incurred damages, and relevant only 

to business lines that are not part of this litigation are overbroad and won’t assist Verisign in 

calculating documents. Neither Verisign’s motion nor its expert have identified any basis upon 

which such other materials would be necessary. 

Verisign’s motion to compel should be denied because XYZ will produce the materials 

Verisign needs.  

IV. CONCLUSION 

Verisign has filed yet another discovery motion without trying to first resolve the issue 

informally. Verisign had its motion ready in advance of XYZ’s service of objections to its RFPs 

and filed its motion just an hour after receiving XYZ’s objections. In connection with previous 

discovery motions, Verisign has offered various explanations for its decision to eschew conferring 

about the disputed issue before filing. But this time, Verisign does not even offer a pretext. If 

Verisign’s counsel had just picked up the phone and called instead of focusing on finalizing the 

draft motion, they would have learned that XYZ would be producing the information requested 

by Verisign’s expert.  

Verisign failed to meet and confer, ignored or misrepresents XYZ’s responses, and 

requests documents Verisign is not entitled to receive. The motion should be denied.  

 

Dated July 22, 2015. 
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/s/ Timothy J. Battle     
Timothy J. Battle (VSB# 18538) 
Timothy J. Battle Law Offices 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  

 
/s/ Derek Linke     
Derek A. Newman (admitted pro hac vice) 
Jason B. Sykes (admitted pro hac vice) 
Derek Linke (admitted pro hac vice) 
Sophy J. Tabandeh (admitted pro hac vice) 
Newman Du Wors LLP 
2101 Fourth Avenue, Suite 1500 
Seattle, WA 98121 
(206) 274-2800 Tel 
(206) 274-2801 Fax 
Counsel for XYZ.com LLC and Daniel Negari 
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CERTIFICATE OF SERVICE 

 

I certify that on July 22, 2015, I electrically filed the foregoing with the Clerk of Court 

using the CM/ECF system, which will send a notification of such filing (NED) to the following: 

 

Nicholas Martin DePalma  
Randall Karl Miller  
Kevin William Weigand 
Taylor Sumner Chapman 
Venable LLP (Vienna)  
8010 Towers Crescent Drive 
Suite 300  
Tysons Corner, VA 22182  
nicholas.depalma@venable.com  
rkmiller@venable.com  
kwweigand@venable.com 
tschapman@venable.com 
 
Stephen Keith Marsh 

Marsh PLLC 

1940 Duke Street 

Suite 200 

Alexandria, VA 22314 

stephen.marsh@marshpllc.com 
 

 
 

/s/ Timothy J. Battle    
Timothy J. Battle 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com and Daniel Negari 
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