
THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

(Alexandria Division)

VERISIGN, INC.,

Plaintiff,

v.

XYZ.COM, LLC, et al.,

Defendants.

Case No. 1:14-cv-01749-CMH-MSN

PLAINTIFF’S OPPOSITION TO
DEFENDANTS’ MOTION TO STRIKE OBJECTIONS TO

XYZ’S REQUESTS FOR PRODUCTION OF DOCUMENTS (ECF 140)

The Court should deny Defendants’ motion because Defendants’ requests are overbroad

and unduly burdensome. Defendants seek “all” documents “relating to” certain topics, which, as

drafted, would require searches of VeriSign, Inc. (“Verisign”)’s more than 1,000 employees and

involving approximately 1,473 registrars. This material is not reasonably accessible under Rule

26, and the burden and expense is not warranted in light of Verisign’s existing document

production and the circumstances of the case. Verisign conducted searches across key

custodians and ran appropriate search terms, and, consistent with this methodology, produced all

non-privileged responsive documents for the requests at issue.

ARGUMENT

I. DEFENDANTS MISLEADINGLY OMIT THE MOST IMPORTANT PART OF
THE PARTIES’ MEET-AND-CONFER

Defendants state that Verisign never responded to Defendants’ June 25, 2015 email. ECF

141 at ¶¶ 17-19 (“Weeks later, Verisign has still not provided any response . . .”) (emphasis

added). This is false. Verisign responded (by phone and email the day after Defendants claim
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they heard nothing):

Derek,

As promised last night, I called you at 12:00 pm EST to report on
the discovery objections.

Per my voicemail, I have made progress on these. By way of
example, Verisign will produce the ICANN agreements (66, 91)
and certain other materials, but I want to confer with you on some
of the broader requests with a proposal for narrowing.

I have in mind specifically the registrar requests (69, 70, 71, 72,
73, 74, 75, 76). Would you agree to limit these to GoDaddy and
Network Solutions? That would allow us to narrow the request to
something that is workable, while still giving you what you need
without imposing burden on tangentially relevant materials.

I think discussing this further makes sense and then I can send you
a formal response on all of the outstanding items.

Please let me know,

-Nick

DePalma Dec. Ex. 1; see also DePalma Decl. ¶¶ 2-5. Defendants did not respond to the

voicemail or email. Id. at ¶ 6. Beyond this, Verisign produced the ICANN agreements, the

registry agreements and business records, and—despite Defendants’ silence—ran searches of its

account managers with responsibility for its largest registrars (GoDaddy and Network Solutions)

for all emails containing the registrar name and the words price or agreement and produced these

documents. Id. at ¶ 7.

II. RFP 6 IS OVERBROAD AND UNDULY BURDENSOME, BUT VERISIGN
NEVERTHELESS PRODUCED NON-PRIVILEGED RESPONSIVE
DOCUMENTS

This request seeks: “All Communications between You and any third party Relating to

Defendants or .XYZ domain names.” Verisign objected on the grounds of breadth, burden, and

relevance given that Verisign has over 1,000 employees. DePalma Decl. ¶ 8. Verisign
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nevertheless accommodated Defendants’ requests by running searches across key custodians and

producing all non-privileged documents responsive to this request. DePalma Decl. ¶ 11.

III. REQUEST NOS. 63-65, 67, AND 69-77 ARE OVERBROAD AND UNDULY
BURDENSOME, BUT VERISIGN NEVERTHELESS PRODUCED NON-
PRIVILEGED RESPONSIVE DOCUMENTS

These requests seek information “all” documents “relating to” and “communications”

regarding Verisign’s marketing and promotional programs with registrars. Verisign’s objections

are again breadth, burden, and relevance.

Verisign’s main business is operating domain name registries. A large part of its 1,061

employees could conceivably have information “relating to” a registrar. There are 1,473

registrars currently selling domain names in Verisign TLDs, with over 900 ICANN accredited

registrars selling in the .COM TLD alone. DePalma Decl. ¶ 8.

These facts demonstrate the breadth and burden of Defendants’ requests. Nevertheless,

Verisign complied with its discovery obligations by doing the following:

• Verisign produced all of its marketing and promotional agreements with registrars

from 2012 to present. Defendants do not seem to grasp the significance of this

because Defendants engage in one-off marketing agreements specific to each

registrar. Verisign operates differently. Verisign makes its marketing and

promotional agreement (called a “program”) available to all registrars on the same

terms—and then any participating registrar chooses to “enroll.” Verisign treats

each registrar the same based on its performance under the agreements. Verisign

produced these programs before the June 12, 2015 hearing. DePalma Decl. ¶ 9.

• Verisign also produced business records, including detailed excel spreadsheets

that track each registrar’s participation in Verisign’s marketing and promotional
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programs. These excel spreadsheets reflect expenditures, volumes of names sold,

and rebates (if any), paid from Verisign to each participating registrar, among

other information. Defense counsel can review the programs and the spreadsheets

and determine exactly which registrars participated, on what terms, and even see

what Verisign’s notes are relating to each registrar participating in each

promotion. These excel spreadsheets were produced in native form, as kept in the

ordinary course of business. They were not generated for litigation purposes.

Verisign produced these before the June 12, 2015 hearing, and walked opposing

counsel through them during a two hour call on June 19, 2015. Id. at ¶ 9.

• Although the foregoing fully and fairly complies with Verisign’s discovery

obligations in light of the burdensome nature of Defendants’ requests, Verisign

went even further. Verisign pulled emails from the account managers of its two

largest registrars (GoDaddy and Network Solutions), and ran searches for the

registrar name and “price” or “agreement.” Verisign produced every

communication that it had with those registrars fitting that criteria. Verisign

attempted to solicit Defendants’ input as part of this process (DePalma Decl. Ex.

1), but received no response to counsel’s voicemail or email. Id. at ¶ 10.

CONCLUSION

Verisign respectfully requests that the Court enter an Order denying Defendants’ motion.
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Dated: July 22, 2015 Respectfully submitted,

/s/
Randall K. Miller (VSB No. 70672)
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB No. 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
rkmiller@venable.com
nmdepalma@venable.com
kwweigand@venable.com
tschapman@venable.com

Counsel to Plaintiff VeriSign, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 22nd day of July, 2015, I will electronically file the foregoing
with the Clerk of Court using the CM/ECF system, which will then send a notification of such
filing (NEF) to the following:

Timothy J. Battle
524 King Street
Alexandria, VA 22320-4593
(703) 836-1216 Tel
(703) 549-3335 Fax
Email: tjbattle@verizon.net

Derek A. Newman
Jason B. Sykes
Derek Linke
Sophy Tabandeh
Newman Du Wors, LLP
100 Wilshire Boulevard, Suite 940
Santa Monica, CA 90401
310.359.8188 Tel
310.359.8190 Fax
Email: dn@newmanlaw.com
Email: linke@newmanlaw.com
Email: jason@newmanlaw.com
Email:sophy@newmanlaw.com

Counsel to Defendants XYZ.COM, LLC and Daniel Negari

/s/
Randall K. Miller (VSB No. 70672)
Nicholas M. DePalma (VSB No. 72886)
Kevin W. Weigand (VSB No. 81073)
Taylor S. Chapman (VSB No. 81968)
VENABLE LLP
8010 Towers Crescent Drive, Suite 300
Tysons Corner, VA 22182
Phone: (703) 905-1404
Facsimile: (703) 821-8949
rkmiller@venable.com
nmdepalma@venable.com
kwweigand@venable.com
tschapman@venable.com

Counsel to Plaintiff VeriSign, Inc.
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