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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

Verisign, Inc.,   

Plaintiff, 

v. 

XYZ.com, LLC et al, 

Defendants. 

 

Civil Action No. 1:14-cv-01749 CMH-MSN 
 
 
 
 

 
DEFENDANTS’ MEMORANDUM IN OPPOSITION TO MOTION TO RE-

DESIGNATE ATTORNEY’S EYES ONLY DOCUMENTS 
 

I. INTRODUCTION 

The Court should deny Verisign’s motion to re-designate. The documents marked 

Attorney’s Eyes Only contain proprietary information that Verisign can use competitively against 

XYZ. For example, Verisign’s exemplars include two marketing agreements with registrars. 

Verisign marked its own agreements with registrars as Attorney’s Eyes Only. Verisign has not 

stated why its competitive decision-makers should access these documents. The only purpose in 

re-designation is to allow Verisign a roadmap to XYZ’s pricing, business strategies, compliance 

records, and confidential practices. 

Verisign and XYZ are direct competitors. XYZ believes Verisign filed this lawsuit for the 

sole purpose of reviewing XYZ’s proprietary documents to unfairly compete against it. In an 

effort to save its business plans and confidential business arrangements from Verisign, XYZ 

sought a protective order. The Court agreed that only lawyers should be allowed access to 

information that one party could use against the other in competition. 

But now Verisign asks the Court to permit its key decision-makers access to XYZ’s 

pricing policies, marketing strategies, product roll-out dates, terms of confidential agreements 

with business partners, business relationships, and compliance practices. Verisign cherry-picked 
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eight documents that it claims are representative of thousands, and asks the Court to order XYZ 

to re-designate all similar documents. With one exception, the eight documents should not be re-

designated. If the Court disagrees, at the very least it should not order a blanket re-designation 

for “similar” documents without any definition or guide about what constitutes “similar.” 

II. FACTS 

A. The Court entered a protective order preventing party decision-makers from access 
to competitive business information.  

On May 18, 2015, the Court entered a protective order because the parties are direct 

competitors. (Dkt. No. 57; hereafter “Protective Order”.) The Court allowed two designations, 

“Confidential Information” and “Attorney’s Eyes Only” material, which is:  

(a) sensitive information relating to research, development, or production of products or 
services; (b) highly sensitive competitive, business, or research information; (c) highly 
sensitive financial information or marketing plans and forecasts, customer lists, pricing 
data, cost data, customer orders, or customer quotations; (d) pending or abandoned 
patent, trademark, and copyright applications, foreign or domestic, unless published or 
otherwise publicly available; or (e) such other documents, information, or material which 
contains confidential information that the producing party reasonably believes is of such 
nature and character that the unauthorized disclosure of such information is likely to 
irreparably injure the producing party. 

(Protective Order, ¶ 2.) Attorney’s Eyes Only information may include “documents 

submitted to regulatory agencies, financial and accounting information that is not publicly 

available, business and marketing plans or analyses, licenses, surveys, customer communications, 

meeting minutes, employment records, training materials, information obtained from a third 

party under a nondisclosure agreement, and similar information.” (Protective Order, ¶ 2.) 

Attorney’s Eyes Only information must be kept from party decision-makers, but can be reviewed 

by counsel and their staff and experts. (Protective Order, ¶ 6.) The parties may use Attorney’s 

Eyes Only materials for litigation purposes, including during depositions with some limitations 

and submission to the court under seal. (Protective Order, ¶¶ 6-7.) 

B. Verisign and XYZ directly compete, and Verisign wants its competitive decision-
makers to have unrestricted access to XYZ’s trade secrets.   

Verisign is the global leader in Internet domain names, having operated the .COM top-
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level domain for more than 15 years. (See Compl. ¶¶ 10–11, ECF No. 1.) XYZ operates the newly 

launched .XYZ domain extension. (Id. at ¶ 13.) Verisign alleges that “XYZ has launched a 

promotional campaign that is designed to suggest that it is superior to Verisign.” (Id. at ¶ 16.) 

Verisign believes otherwise, and claims that “XYZ is in no way equivalent or superior to 

Verisign.” (Id. at ¶ 3(d ).) The issues in this case are simple. The Court need only decide whether 

XYZ’s public statements constitute advertising, and if so whether the statements were false. 

Yet Verisign served massive discovery requests, including 14 third-party subpoenas to 

XYZ business partners and other Verisign competitors. A third of those subpoenas are subject to 

motions to quash in four separate district courts across the country for being overbroad and 

seeking trade-secret information from third parties that is not relevant to this case. 

Verisign requested all XYZ’s marketing and business plans. To comply, XYZ produced 

hundreds of thousands of pages of responsive documents. (July 15, 2015 Declaration of Grant 

Carpenter “Carpenter Decl.” at ¶ 2.) Most those documents are emails about XYZ’s secret 

business practices, business partners, confidential-agreement terms, and marketing plans. XYZ 

produced all responsive documents—even though the discovery is overbroad—because it has 

faith in the protective order. Id.  With Attorney’s Eyes Only protection, XYZ can be secure that 

its sensitive business information is safe from Verisign’s officers and strategic managers who 

would use XYZ’s intelligence against it. (Dkt. No. 39.)  

Unsurprisingly, Verisign initially opposed any Attorney’s Eyes Only designation. Verisign 

asked the Court to allow it unrestricted access to XYZ’s trade-secret pricing, pending business 

deals, and other key information. (Carpenter Decl. at ¶ 3.) Verisign is in a unique position to take 

unfair advantage of this information. As the industry leader, Verisign has massive business 

resources. (Carpenter Decl. at ¶ 4.) And as a new entrant in the field with comparatively limited 

resources, XYZ’s only way to gain a competitive edge is through its innovative marketing and 

promotional efforts. (Id.) 

If Verisign knows XYZ’s secrets, including pricing information and customer 

relationships, Verisign could easily undercut XYZ or target XYZ’s customers or merely replicate 

Case 1:14-cv-01749-CMH-MSN   Document 129   Filed 07/15/15   Page 3 of 11 PageID# 1994



4 
 

XYZ’s successful marketing strategies. (Carpenter Decl. at ¶ 5.) And if Verisign has access to 

XYZ’s internal practices, Verisign could readily copy or misappropriate those trade secrets. 

(Carpenter Decl. at ¶ 6.) 

 

 

 And after XYZ produced 

agreements with business partners in Asia, Verisign swooped in to negotiate deals with those 

business partners. (Carpenter Decl. at ¶¶ 8-9.)  Now promotions for Verisign’s products are 

displayed on the Asia partners’ websites in the place where XYZ’s product promotion appeared 

before this case. Id. 

C. XYZ carefully designated documents that would cause it business harm if revealed to 
Verisign. 

XYZ carefully reviewed its materials, and designated portions as “Confidential” and 

other portions as “Attorney’s Eyes Only.” (Carpenter Decl. at ¶ 11.) Verisign identifies eight 

examplars it claims do not meet the Protective Order’s requirements for designation as 

Attorney’s Eyes Only material. Exemplars E and F, for example, are marketing agreements 

between XYZ and registrars. Verisign designated its own marketing agreements with registrars as 

“Attorney’s Eyes Only.” (Carpenter Decl. at ¶ 15.) And XYZ keeps each of these documents 

secret from its competitors because release would allow competitors to know:  

• XYZ’s pricing policies and structure;  

• XYZ’s marketing strategies and roll-out dates; 

• The terms of XYZ’s agreements and XYZ’s business relationships; 

• XYZ’s compliance practices.  

(Carpenter Decl. at ¶ 12.)  

XYZ is not alone in its concern over the sensitivity of these materials. Verisign’s 

Example E is an agreement between XYZ and a third party Web.com Group, Inc. XYZ produced 

this document in discovery under an “Attorney’s Eyes Only” designation, but the document 
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Verisign provides as Example E is the copy of that document it obtained from that third party via 

a subpoena in this action.1 It was that third party—not XYZ—that designated Verisign’s 

Example 8 as “Attorney’s Eyes Only” under the protective order. Verisign’s motion does not 

indicate that it ever asked that third party about redesignating that document. 

With one exception, Verisign could cause XYZ irreversible competitive business harm if 

it has access to these documents. Verisign would get a free look inside XYZ’s operations and 

relationships. (Carpenter Decl. at ¶ 13.) Specifically addressing each exemplar: 

   

Verisign 

Exhibit 

Description 

A Email chain between XYZ and registrar discussing XYZ’s confidential pricing plans, 

business strategy, and proposed confidential agreement terms (that eventually came 

to fruition as an executed registrar marketing agreement). With this information, 

Verisign can negotiate similar deals, undercut XYZ pricing, and execute similar 

marketing campaigns that would cause harm to XYZ’s business and relationships. 

Verisign designated its own marketing agreements as Attorney’s Eyes Only. This 

detailed communication about XYZ’s marketing agreement is entitled to the same 

protection. 

B Even though this email chain discloses “private business dealings” to a supporter, 

XYZ voluntarily re-designates this document as Confidential. 

C Email chain between XYZ and its important business partner discussing pricing, 

confidential business points, marketing ideas, regulatory compliance, and XYZ’s 

business strategies. With this information, Verisign can negotiate similar deals, 

undercut XYZ prices, and learn how to structure better deals with business partners 

like this one. 

                                                        
1 This document is marked with Bates numbers starting with “WEB”, instead of the “XYZ” 
code used by Defendants. 
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Verisign 

Exhibit 

Description 

D Email chain between XYZ and ICANN responding to compliance audit that Verisign 

initiated. The information provided to ICANN is confidential, and is especially 

sensitive as to Verisign because Verisign requested the audit against its competitor. 

The document discloses XYZ’s confidential business practices. With that 

information, Verisign could better launch competitive attacks against XYZ.  

E Confidential Marketing agreement between XYZ and business partner disclosing 

pricing, deal structure, and business plans. The agreement provides that “Neither 

party will disclose the existence or nature of this Agreement to any competitors of the 

other party.” Verisign is a competitor of both XYZ and this business partner. 

Knowing the terms of this deal could substantially assist Verisign in competition 

against them. 

F Advertising agreement with important business partner with pricing and advertising 

plan. The agreement discusses “prices, site metrics, visitor traffic, numbers of 

impressions and clicks” and expressly provides “terms and conditions of this 

Agreement will be treated as confidential.” With access to this contract, Verisign can 

negotiate better or similar deals and design a plan to compete more effectively than 

without access the competitive information. 

G Email chain between Google and XYZ about advertising plan, timing of XYZ roll-out, 

another top-level domain that XYZ operates unrelated to the subject of this case, and 

confidential ideas about how Google can market XYZ. With this information, Verisign 

could negotiate similar deals or undercut XYZ with Google and other advertising 

networks. 

H Email chain between XYZ and a business partner about pricing, payment plans, and 

whether the business partner as a publicly-traded corporation must account for a 
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Verisign 

Exhibit 

Description 

transaction in a certain manner. With this information, Verisign can negotiate similar 

pricing and know the public company’s internal questions about accounting that is 

not public. 

(Carpenter Decl. at ¶ 14.) XYZ agrees to re-designate Exhibit B from “Attorney’s Eyes 

Only” to “Confidential.” Each of the other documents contain competitively-sensitive 

information. 

III. ARGUMENT 

 The purpose of the Protective Order is to balance justice’s interest in full and frank 

discovery with the equally important interest of protecting XYZ’s confidential, commercially 

valuable information from disclosure to and misuse by competitors. Brown Bag Software v. 

Symantec Corp., 960 F.2d 1465, 1470 (9th Cir. 1992). Information that would cause business harm 

if released to a competitor should be kept from that competitor, as long as litigation can fairly 

proceed. E.g., United States Steel Corp. v. United States, 730 F.2d 1465 (Fed. Cir. 1984).  The 

consequence of disclosure of vital information to XYZ’s competitor Verisign is potentially 

ruinous, even assuming the absolute good faith of all parties. See Brown Bag, 960 F.2d at 1471; 

(Carpenter Decl. at ¶ 10.) The Protective Order places the burden on XYZ only to prove that 

designation is appropriate under the Protective Order’s definitions. (Protective Order, ¶ 10.)  

A. There is a basis for each designation.  

Each of XYZ’s designations meet the Protective Order’s terms and are necessary to 

protect XYZ’s interests. Communications between XYZ’s customers regarding pricing, 

agreements, marketing and business strategy, and roll-out dates are “business and marketing 

plans or analyses” and “customer communications” and thus appropriately designated. 

(Protective Order, ¶ 2; Examples A, E-H.)  Protecting these items is necessary because Verisign 

could use them to Verisign’s competitive advantage. (Carpenter Decl. at ¶¶ 10, 14.) And 
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communications with ICANN relating to XYZ’s compliance practices and complaints are 

“documents submitted to regulatory agencies” and thus subject to “Attorney’s Eyes Only” 

protection. (Protective Order, ¶ 2; Examples C-D.) Releasing these items to Verisign would 

allow it to copy XYZ’s compliance practices, and know the nature of business deals that led to 

Verisign’s unfounded ICANN compliance complaint against XYZ. (Carpenter Decl. at ¶ 14.) 

B. There is no reason at this stage of litigation for Verisign to request re-designation 
other than business advantage.  

The Protective Order is carefully crafted not to impede litigation use of “Attorney’s Eyes 

Only” material. Verisign can use that material in motions and the parties are required to discuss 

how to present it at trial. (Protective Order, ¶¶ 6, 14, 16.)  It can use the material during 

depositions with some limitations, and both in-house and outside counsel and staff can review it. 

(Protective Order, at ¶¶ 6-7.) 

Verisign provides no litigation reason to re-designate. But Verisign’s business reason for 

wanting unfettered access to XYZ’s pricing, business strategies, and compliance practices is 

patent. With that information, Verisign can use its overwhelming market share and vast 

resources to undercut XYZ’s prices and undermine its business relationships. It could model 

XYZ compliance, and misappropriate XYZ’s successful practices for its own. Verisign can learn 

about XYZ’s proprietary agreements so that Verisign can negotiate similar or better terms—like 

it did with XYZ’s Asia business partners. 

C. Verisign should not be allowed access to “similar” documents because each 
document has its own reasons for being proprietary. 

The Protective Order requires that Verisign “identify the designated material that 

[Verisign] contends has been inappropriately designated and the reasons for its contention.” 

(Protective Order, ¶ 10.) Verisign has identified eight documents, but requests that the Court 

order a wholesale re-designation of “similar” materials. 

Verisign provides no means for determining what a similar document is. The exemplars 

are emails and other correspondence and contracts. Each discusses a particular issue. There are 

no means to determine which other documents are “similar” to these general categories. The 
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Court should deny Verisign’s request for broad-brush relief because it fails to comply with the 

Protective Order’s requirements and is unworkable.  

IV. CONCLUSION 

The Court entered a carefully-crafted Protective Order allowing each party to secure its 

trade secrets and other sensitive business information. The Protective Order does not limit a 

party’s ability to use any of those documents in the litigation. XYZ designated a range of 

documents that meet the Protective Order’s requirements. Verisign does not identify any 

litigation-related reason XYZ’s materials should be re-designated. But it could certainly benefit 

from knowing XYZ’s business secrets. The Court should allow XYZ to maintain its Attorney’s 

Eyes Only designations, at least until trial. The designations are reasonably calculated to protect 

XYZ against competitive harm. XYZ respectfully requests that the Court deny the motion. 

  

Dated July 15, 2015. 
 
        
      /s/ Derek A. Newman                                   _ 

Derek A. Newman, admitted pro hac vice 
Jason B. Sykes, pro hac vice application forthcoming 
Newman Du Wors LLP 
100 Wilshire Blvd., Suite 940 
Santa Monica, CA 90401 
(310) 359-8200 Tel 
(310) 359-8190 Fax 
dn@nemanlaw.com  
Counsel for XYZ.com LLC and Daniel Negari 
 
 
/s/ Timothy J. Battle                                         _ 
Timothy J. Battle 
Timothy J. Battle Law Offices 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net 
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Counsel for XYZ.com LLC and Daniel Negari 
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CERTIFICATE OF SERVICE 

 

I certify that on July 15, 2015, I electrically filed the foregoing with the Clerk of Court 

using the CM/ECF system, which will send a notification of such filing (NED) to the following: 
 

Nicholas Martin DePalma  
Randall Karl Miller  
Venable LLP (Vienna)  
8010 Towers Crescent Drive 
Suite 300  
Tysons Corner, VA 22182  
nicholas.depalma@venable.com  
rkmiller@venable.com  
 

 
 
 

__________________________ 
Timothy J. Battle 
VSB# 18538 
524 King Street  
Alexandria, VA 22320-4593 
(703) 836-1216 Tel 
(703) 549-3335 Fax  
tjbattle@verizon.net  
Counsel for XYZ.com LLC and Daniel Negari 
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