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Plaintiff Social Ranger, LLC (“Social Ranger”) hereby submits the following Answering 

Brief in opposition to the Motion to Dismiss Plaintiff’s Complaint Pursuant to Rule 12(b)(1) of 

the Federal Rules of Civil Procedure (“Motion”), filed by Defendant Facebook, Inc. 

(“Facebook”) (D.I. 8).  Filed concurrently herewith is the supporting Declaration of John J. 

Herbst (“Herbst Decl.”). 

Statement of the Nature and Stage of Proceedings 

Social Ranger filed its Complaint (D.I. 1) on December 29, 2014, alleging attempted 

monopolization, monopolization, and tying claims under federal antitrust law (the 

“Complaint”).  On January 7, 2015, the parties filed a joint stipulation extending Facebook’s 

time to respond until February 23, 2015 (D.I. 6), which was approved by the Court on January 8, 

2015.  On February 23, 2015, Facebook filed its Motion.  (D.I. 8). 

Introduction and Summary of Argument 

Facebook’s Motion can be defeated with two sentences: (1) it is undisputed that Adknow -

 ledge, Inc. (referred to as “Social Parent”), through one of its wholly-owned subsidiaries known 

as Social Currency, LLC, owned the Super Rewards business at the time of Facebook’s alleged 

antitrust violations (see D.I. 9 at 3, 4, 7); and (2) in December 2014, Social Currency, LLC 

expressly assigned to Social Ranger (another wholly-owned subsidiary of Social Parent), “all 

right, title, and interest in and to claims and/or causes of action, specifically including antitrust 

claims . . . against Facebook, Inc.”  (Herbst Decl., Exs. A, B).  Social Ranger therefore has the 

Article III standing necessary for the Court to properly exercise jurisdiction over this matter.  

Facebook’s challenge to the Complaint is exceedingly narrow.  It asserts that Social Ranger 

has not “adequately establishe[d] that the plaintiff owns the claims that it seeks to assert.”  (D.I. 

9 at 5).  Specifically, Facebook argues that “Social Ranger must . . . provide facts from which the 
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Court can determine the chain of ownership back to 2011 of the antitrust claims that it now seeks 

to assert, including each change of ownership of the Super Rewards business.”  (Id. at 10).  This 

Answering Brief does just that. 

The Complaint alleges that Facebook violated the antitrust laws by using its dominance in 

one market, the social-game network market, to obtain a monopoly in a separate one, the virtual-

currency services market.  (D.I. 1 ¶¶ 1, 38–118).  Super Rewards was a provider of virtual-

currency services, whose business Facebook destroyed through its anticompetitive conduct.  (Id. 

¶¶ 4–7, 65–71, 88–118).  As Facebook acknowledges, its elimination of competition in the virtual-

currency services market occurred in 2011.  (See D.I. 9 at 1, 7; D.I. 1 ¶¶ 88–118).  At that time, 

Social Parent (through a wholly-owned subsidiary) was the owner of the Super Rewards business, 

a fact that Facebook also concedes.  (See D.I. 9 at 3, 9).1 

Although Social Parent sold certain defined assets of the Super Rewards business in 2012, 

as Facebook points out (id. at 3), that transaction has no impact on Social Ranger’s standing here.  

As part of that sale, Social Parent retained any potential antitrust claims against Facebook.  (See 

p. 6, infra).  When Social Parent (and two of its wholly-owned subsidiaries, as discussed below) 

expressly assigned to Social Ranger its antitrust claims against Facebook in 2014 (see Herbst 

Decl., Exs. A, B), Social Ranger became the “exclusive owner by express assignment of all 

claims, including antitrust claims, arising from the injuries Facebook caused to the Super 

Rewards business.”  (D.I. 1 ¶ 13).  Given these facts, which are supported by the concurrently 

filed declaration and cannot be reasonably disputed, Social Ranger has standing.  There is no 

 
1 As discussed herein, Social Parent owned the Super Rewards business through Adknow -  

ledge Social Currency, LLC (later named Social Currency, LLC), its wholly-owned subsidiary,. 
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need for any additional discovery on this issue, and the Motion should be denied. 

The remainder of Facebook’s Motion is littered with statements about the relevant 

antitrust market, the Kickflip case (which also challenges Facebook’s destruction of the virtual-

currency services market), and false justifications for its anticompetitive conduct.  (See D.I. 9 at 

4, 5).  But Facebook has not sought to dismiss the Complaint on those grounds, and Facebook’s 

assertions are largely misleading in any event.  The only relevant question is whether Social 

Ranger has standing here to make Facebook accountable for its anticompetitive behavior.  It 

unquestionably does, and the case should proceed accordingly.   

Statement of Facts 

A. Allegations of the Complaint 

Since 2004, Facebook has operated Facebook.com, a social-networking website.  (D.I. 1 

¶ 38).  Facebook is the largest online social network, with more than one-billion users.  (Id. ¶ 40).  

In May 2007, Facebook launched the Facebook Platform, a collection of software tools and 

services that allow third-party software developers to publish applications and games for 

Facebook.com users.  (Id. ¶ 42).  By May 2010, the Platform had more than 1,000,000 

developers and more than 550,000 applications, and Facebook had become the dominant 

participant in the social-game network market.  (Id. ¶¶ 54, 55). 

With the proliferation of social games that accompanied the launch and growth of the 

Platform, social-game developers began to devise ingenious methods of monetizing social games 

and began to generate considerable and increasing revenues.  (Id. ¶ 56).  This led to the 

development of a market in which virtual-currency service providers competed to provide 

virtual-currency and virtual-reward management, payment-processing services, advertising 

offers, and related customer service for both social-game players and developers.  (Id. ¶¶ 29, 56–
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64).  The market for virtual-currency services thrived.  (Id.).  Super Rewards was one of the 

earliest and most successful providers of virtual-currency services to social-game developers.  (Id. 

¶¶ 65–71).   

Facebook recognized the revenue opportunities in the virtual-currency services market, so 

it began a deliberate campaign to enter and dominate that market.  (Id. ¶ 73).  In May 2009, 

Facebook launched Facebook Credits, its own virtual-currency service for social-game 

developers on Facebook.com.  (Id. ¶ 74).  Because of high prices and low service quality, 

Facebook Credits was initially unsuccessful.  (Id. ¶¶ 75–84).  So in 2010, Facebook coerced some 

major social-game developers to accept its overpriced Credits.  (Id. ¶¶ 84–87).  Facebook was 

positioned to take the decisive step in its march toward dominating the virtual-currency services 

market by making Facebook Credits the mandatory and exclusive virtual-currency services for all 

social games on Facebook.com.  (Id. ¶ 88). 

In January 2011, Facebook announced on its developer website that by July 2011, all social-

game developers on Facebook.com would be required to use Facebook’s Credits.  (Id. ¶ 89).  

Facebook stated that developers’ exclusive use of Credits would be a condition to access 

Facebook’s Platform and the irreplaceable Facebook.com social-networking website.  (Id. ¶¶ 88–

92).  Effective July 1, 2011, Facebook revised its Platform Policies—the contract between a social-

game developer and Facebook that allowed the developer to access the Platform—to require 

developers to use only Credits for payments in games on Facebook.com.  (Id. ¶ 100).   

Facebook harmed Super Rewards through monopolization and illegal tying of the virtual-

currency services market.  (Id. ¶ 106).  Facebook entirely foreclosed Super Rewards (and its 

former competitors) from that market and effectively shut down the competitive marketplace.  
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(Id.).  By eliminating competition, Facebook could charge social-game developers high prices for 

its virtual-currency services without the risk of losing business to competitors.  (Id. ¶ 108).  As a 

result of its exclusive Credits policy, Facebook’s revenue from fees charged to social-game 

developers on Facebook.com skyrocketed.  (Id.). 

In July 2012, after seizing the billion-dollar virtual-currency services market, Facebook 

announced that although it was discontinuing the use of Facebook Credits, it would still require 

social-game developers to exclusively use Facebook’s payment system for any transaction 

involving real money.  (Id. ¶¶ 112–18).  The result is that social-game developers are still required 

to share 30% of all revenue with Facebook, but Facebook no longer offers many of the services 

that the virtual-currency services market competitively provided before Facebook captured it.  

(Id.). 

Social Ranger is the “exclusive owner by express assignment of all claims, including 

antitrust claims, arising from the injuries Facebook caused to the Super Rewards business.”  (Id. 

¶ 13).  Moreover, Social Ranger intends and is prepared to re-enter the market by offering virtual-

currency services to social-game developers on Facebook.com.  (Id. ¶¶ 119–23).  

B. Assignment of the antitrust claims to Social Ranger 

1. In 2009, Social Parent acquired the Super Rewards business through a wholly 
owned subsidiary. 

In July 2009, a wholly-owned subsidiary of Social Parent acquired KITN Media, Inc., the 

British Columbia corporation that operated the Super Rewards business.  (Herbst Decl. ¶ 4).  By 

mid-2010, the Super Rewards business had been transferred to another of Social Parent’s wholly-
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owned subsidiaries, Social Currency, LLC, a Delaware limited liability company.2  (Id. ¶ 5).  

Social Currency, LLC continued to operate the Super Rewards business during 2011 and into 

2012.  (Id. ¶ 8). 

2. In 2012, Social Currency, LLC, Social Parent, and KITN 2 sold certain defined 
assets used in the Super Rewards business, but not any antitrust claims. 

On July 26, 2012, Social Currency, LLC, Social Parent, and KITN Media ULC 

(“KITN 2”)3 sold certain assets relating to the Super Rewards business to an unrelated third 

party.  (Herbst Decl. ¶ 9, Ex. C (Asset Purchase Agreement, dated July 26, 2012)).  Under the 

Asset Purchase Agreement, Social Currency, LLC, Social Parent, and KITN 2 sold certain 

specified “property, assets, goodwill and business” that were “expressly listed in the Schedules 

to this Asset Purchase Agreement.”  (Id. § 1.1).  The Schedules to the Asset Purchase Agreement 

do not list any antitrust claims or any claims against Facebook.  (Id. at Disclosure Schedules).  

3. In December 2014, Social Currency, LLC, Social Parent, and KITN 2 assigned 
the antitrust claims to Social Ranger, LLC.  

On December 12, 2014, Social Ranger, LLC was formed as a Delaware limited liability 

company.  (Herbst Decl. ¶ 11).  Social Currency, LLC and Social Ranger entered a Claims 

Assignment Agreement dated December 13, 2014 (“Social Currency Assignment”).  (Id. ¶ 12, 

Ex. A).  Under the Social Currency Assignment, Social Currency assigned to Social Ranger “any 

 
2 This entity underwent several name changes: although it was initially was formed as Adknow -

 ledge KITN, LLC, its name was changed to Social, LLC in July 2010; it then changed to Ad - 
knowledge Social Currency, LLC in September 2010; and then in December 2014, its name was 
changed to Social Currency, LLC.  (Herbst Decl. ¶ 7). 

3 In April 2010, KITN Media, Inc., and two other wholly-owned subsidiaries of Social Parent 
were amalgamated under the corporate law of British Columbia. The surviving entity converted 
into a British Columbia unlimited liability company and changed its name to KITN Media ULC, 
which remains a wholly-owned subsidiary of Social Parent.  (Herbst Decl. ¶ 6). 

Case 1:14-cv-01525-LPS   Document 11   Filed 03/12/15   Page 8 of 15 PageID #: 338



- 7 - 

and all of [Social Currency]’s right, title, and interest in and to claims and/or causes of action, 

specifically including antitrust claims and/or causes of action, against Facebook, Inc. and/or its 

subsidiaries and affiliates, together with any liabilities, risks, and obligations related thereto.”  

(Id.).  

Additionally, Social Parent and KITN 2 (together the “KITN Assignors”) entered a 

Claims Assignment Agreement with Social Ranger dated December 13, 2014 (the “KITN 

Assignment”).  (Herbst Decl. ¶ 14, Ex. B).  Under the KITN Assignment, the KITN Assignors 

assigned to Social Ranger “any and all right, title, and interest in and to claims and/or causes of 

action, specifically including antitrust claims and/or causes of action, such parties may have 

against Facebook, Inc. and/or its subsidiaries and affiliates arising out of or relating to the legacy 

SuperRewards business previously conducted by [the KITN Assignors], together with any 

liabilities, risks, and obligations related thereto.”  (Id.).  

Argument 

Facebook makes two arguments in its Motion: (1) that Social Ranger has not established 

that it is the recipient of an “express assignment” of antitrust claims against Facebook (D.I. 9 at 

7–8); and (2) that Social Ranger has not established that the assignor (Social Currency, LLC) was 

capable of transferring the antitrust claims at the time of assignment.  (Id. at 8–10).  Given the 

detailed account of the relevant transactions provided above, and discussed more fully below, 

Social Ranger has established a valid assignment of antitrust claims to Social Ranger.  

Accordingly, both of Facebook’s arguments lack merit and Facebook’s motion should be denied.4 

 
4 As Facebook notes in its Motion, when reviewing a factual attack on subject matter 

jurisdiction, the Court may receive and consider extrinsic evidence to resolve factual issues 
bearing on jurisdiction and to satisfy itself as to the existence of its power to hear the case.  
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A. Social Currency, LLC validly assigned its antitrust claims to Social Ranger 

Facebook first complains that “Social Ranger fails to attach the assignment, cite to relevant 

language of the assignment, identify the assignor or provide the most basic facts that would 

permit the Court to determine whether the alleged assignment was ‘express’ within the meaning 

of Gulfstream and Lerman.”  (D.I. 9 at 8).   

The assignments at issue, in which Social Currency, LLC, Social Parent, and KITN 2 

transferred antitrust claims to Social Ranger, are attached as Exhibits A and B to the Herbst 

Declaration.  The Social Currency Assignment states: 

Assignor hereby conveys, transfers, and assigns to [Social Ranger], as of 
[December 13, 2014], any and all of Assignor’s right, title, and interest in and to 
claims and/or causes of action, specifically including antitrust claims and/or 
causes of action, against Facebook, Inc. and/or its subsidiaries and affiliates, 
together with any liabilities, risks, and obligations related thereto. 

(Herbst Decl., Ex. A (emphasis added)).  The KITN Assignment includes substantially similar 

language transferring Social Parent and KITN 2’s antitrust claims to Social Ranger.  (See Herbst 

Decl., Ex. B). 

The assignments to Social Ranger in 2014 could not be more express or clear.5  

 
Mortensen v. First Fed. Sav. & Loan, 549 F.2d 884, 891 (3d Cir. 1977).  In support of this 
Answering Brief, Social Ranger has provided the Court with all of the documentary evidence 
necessary to establish that Social Currency, LLC, Social Parent, and KITN 2 retained the 
antitrust claims when selling certain assets of the Super Rewards business in 2012 and then 
expressly assigned the antitrust claims to Social Ranger in 2014.  No additional discovery on this 
issue is needed.   

5 Any attempt by Facebook to challenge the validity of the assignments on other grounds must 
similarly be rejected because Facebook does not having standing to make such challenges.  In 
Emerson Electric Co. v. LeCarbone Lorraine, S.A., No. 05-6042 (JBS), 2009 WL 313754 (D.N.J. 
Feb. 4, 2009), the court dismissed any argument by the defendants that the assignment of 
antitrust claims was invalid because it purportedly was not signed by representatives with 
authority to transfer the antitrust claim or because the agreement did not specify the 
consideration received for conveying the claim, concluding that “any lack of authority to bind 
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B. Any antitrust claims were retained when Social Currency, LLC, Social 
Parent, and KITN 2 sold certain assets of the Super Rewards business in 
2012 

Facebook next complains that Social Ranger has failed to “allege facts showing that its 

assignor was capable of transferring the antitrust claims that Social Ranger seeks to assert.”  

(D.I. 9 at 8–9).  But there can be no question that Social Currency, LLC was the valid owner of 

any claims against Facebook related to the conduct alleged in the Complaint at the time of the 

December 2014 assignment to Social Ranger. 

First, there is no dispute that Social Parent (through its wholly-owned subsidiary Social 

Currency, LLC) owned the Super Rewards business in 2011.  (See supra at pp. 5–6; D.I. 9 at 9 

(“Public reports show that Jason Bailey, its co-founder, sold the Super Rewards business to Ad -

knowledge in July 2009.”)).  The Complaint alleges that Facebook’s anticompetitive conduct, 

which damaged Super Rewards, occurred in 2011.  (See supra at pp. 4–5).  Thus, Social Parent 

(through its Social Currency, LLC subsidiary) certainly had antitrust claims against Facebook at 

that time.  See, e.g., In re Cotton Yarn Antitrust Litig., 505 F.3d 274, 299 (4th Cir. 2007) 

(“Ordinarily, a cause of action accrues under the antitrust laws when the plaintiff suffers an 

injury to his business.” (citation omitted)); W. Penn Allegheny Health Sys., Inc. v. UPMC, 627 

F.3d 85, 105–06 (3d Cir. 2010) (same).   

Second, the sale of certain assets of the Super Rewards business in 2012 has no impact on 

 
would make the contract voidable, not void, and Defendants do not have standing to challenge 
the contract’s validity on that ground.”  Id. at *1 n.1.  The Court further accepted as truthful the 
assertion in the assignment that there was “good and valuable consideration” for the exchange 
and did not require further proof from the plaintiff on the matter.  Id. (granting plaintiff’s motion 
for reconsideration of an order dismissing its antitrust claims for lack of standing where plaintiff 
presented a new agreement that expressly re-conveyed the antitrust claims back to plaintiff).   
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this analysis.  Social Parent did not sell its equity in subsidiaries Social Currency, LLC or 

KITN 2.  The transaction was an asset sale, and the relevant agreement is clear that the only 

assets sold were those expressly identified in the sale agreement.  The Asset Purchase Agreement 

by which Social Parent, Social Currency, LLC, and KITN 2 sold certain Super Rewards business 

assets, as described above, provides that they sold only the “property, assets, goodwill and 

business of every kind owned (directly or indirectly) by each of the [sellers] . . . so long as they are 

expressly listed in the Schedules to this Asset Purchase Agreement.”  (Herbst Decl., Ex. C (Asset 

Purchase Agreement, dated July 26, 2012), § 1.1 (emphasis added)).  The sellers’ claims against 

Facebook are not listed in the Schedules to the Asset Purchase Agreement.  (Id. at Disclosure 

Schedules).   

Facebook states in its motion that “[t]he Third Circuit requires that any assignment of 

antitrust claims be ‘express.’”  (D.I. 9 at 8 (citing Gulfstream III Assocs., Inc. v. Gulfstream 

Aerospace Corp., 995 F.2d 425, 437–40 (3d Cir. 1993))).  This is a correct statement of the law.  

“General assignments, without specific reference to antitrust claims, [do not] transfer the right 

to pursue those claims.”  Gulfstream, 995 F.2d at 440.  An assignment of antitrust claims must be 

“express.”  Id.6   

The Lerman case, also cited by Facebook (D.I. 9 at 8, 10), makes the same point.  Lerman v. 

 
6 A slew of cases other than Gulfstream have affirmed the basic tenet that a general assignment 

of assets is not an adequate substitute for an express assignment of an antitrust claim.  See, e.g., 
Sullivan v. NFL, 34 F.3d 1091, 1106 (1st Cir. 1994) (finding that sales contract transferring “all 
other assets” besides those specifically listed or excluded did not validly assign antitrust claims); 
id. (“Absent some express language to the effect that Sullivan was selling his football related 
‘antitrust claims’ or, at the very least, ‘causes of action,’ we cannot find that Sullivan assigned 
the present antitrust claim . . . .”); Martino v. McDonald’s Sys., Inc., 432 F. Supp. 499, 504 (N.D. 
Ill. 1977) (finding “no factual or legal support” for the contention that language transferring “all 
rights, title and interest of all assets, tangible and intangible” assigned an antitrust claim). 
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Joyce Int’l, Inc., 10 F.3d 106 (3d Cir. 1993).  In Lerman, the plaintiff expressly assigned all of its 

legal claims using clear, unmistakable language—the assignment referred “to ‘all of’ [the 

plaintiff’s] ‘causes of action’ and ‘claims . . . of whatsoever nature.’”  Id. at 112.  In 

distinguishing Gulfstream, the Lerman court specifically relied on this language, noting that the 

Gulfstream assignment “made no reference to legal causes of action or claims.  Rather, it referred 

only to Gulfstream III’s ‘rights, title and interest.’”  Id. 

The Asset Purchase Agreement here makes no reference to legal claims (antitrust or 

otherwise) and indeed restricts the sale to those assets listed on the Disclosure Schedules.  

(Herbst Decl., Ex. C (Asset Purchase Agreement, dated July 26, 2012), § 1.1).  Therefore the 

2012 sale of assets cannot possibly be interpreted as transferring the sellers’ antitrust claims 

against Facebook.7 

Finally, even if Social Ranger did not have antitrust standing through the December 2014 

assignments from Social Currency, LLC, Social Parent, and KITN 2, it would still be able to 

bring its claims here.  It is not necessary to have an “actual going business to establish a private 

antitrust injury.”  Hayes v. Solomon, 597 F.2d 958, 973 (5th Cir. 1979).  All that is needed is an 

 
7 This conclusion is only further supported by the fact that the Asset Purchase Agreement is 

governed by the laws of the Province of British Columbia (“BC”).  (Herbst Decl., Ex. C, § 11.7 
(“Applicable Law”)).  Under BC law, subject to certain defined exceptions, the general rule is 
that bare causes of action are “not assignable.”  Fredrikson v. Ins. Corp. of British Colum., [1986] 4 
W.W.R. 504, ¶ 21 (B.C.C.A.) (“Anglo-Canadian jurisprudence has never countenanced 
trafficking in litigation.”), aff’d. [1988] 1 S.C.R. 1089.  Even where an exception to BC’s general 
rule against assignment of causes of action applies, no assignment is possible under BC law unless 
(1) the assignment is absolute; (2) the assignment is in writing, signed by the assignor; and (3) 
express notice of the assignment, in writing, has been given.  Law & Equity Act, R.S.B.C. 1996, c. 
253, s. 36(1); see also Dean v. McCallum, [1983] B.C.W.L.D. 1572, ¶ 29 (B.C.C.A.) (under BC law, 
assignment not meeting one of three conditions is invalid).  There can be no reasonable dispute 
that the Asset Purchase Agreement satisfies none of these conditions. 
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“intention to enter the business and a showing of preparedness to enter the business.”  Id.  A 

plaintiff is “prepared” where it can show the ability of plaintiff to finance the business and to 

purchase the necessary facilities and equipment; the consummation of contracts by the plaintiff; 

affirmative action by the plaintiff to enter the business; and the background and experience of 

plaintiff in the prospective business.  Bonjorno v. Kaiser Aluminum & Chem. Corp., 559 F. Supp. 

922, 934–35 (E.D. Pa. 1983), rev’d on other grounds, 752 F.2d 802 (3d Cir. 1984).  Social Ranger 

has pled all of these elements—that it is prepared to re-enter the market, that it has the ability to 

finance such an effort, that it has all the necessary facilities and equipment, that it has existing 

contracts for key infrastructure services, and that it has the experience to re-develop a business in 

the virtual-currency services market.  (D.I. 1 ¶¶ 119–23).   

Conclusion 

For the reasons stated herein, Social Ranger has standing for its claims against Facebook, 

and the Court should deny Facebook’s Motion. 
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